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BU3HAYEHHSA HUBIJIBHOI'O TPOLHECYAJIBHOI'O CTATYCY
OPI'AHIB TA OCIB, SAKI 3BBEPTAIOTBCSA 10 CYAY HA 3AXHUCT
IHTEPECIB JEP)KABH

Ceit1ana buukosa
00KMOp 1OPUOUYHUX HAVK, Npoghecop
20JI0BHULL HAYKOBULL CNIBPOOIMHUK BIOOLLY NPUBAMHO20 NPABA MA NPOYeECy
Hayxoso-0ocnionoco incmumymy npueamuo2o npasa i NiONPpUEMHUYMEA
im. akademixa D. I'. bBypuaxa HAIIpH Yxpainu
M. Kuis, Ykpaina

Baprto mam’srartu, mo y Oyae-skoMy pasi, xoda 6 XTO HE 3BepTaBcs /10 Cydy 13
MO30BHOIO 3as1BOIO, ITO3MBAYEM 3aBXK]IU 3aJIMIIAE€TbCA 0c00a, Ha 3aXUCT MpaB, CBOOOA
Ta IHTEPECIB SKOi BIAKPUTO MPOBAKEHHS Y IUBUIBbHIN cripaBi. Opran abo ocoba, siki
y BCTAaHOBJICHUX 3aKOHOM BHIIaJIKaxX Ha mijcTasi cT. 56 L{IIK Ykpainu 3BepHyucs a0
CyJly 13 TIO30BHOIO 3asBOIO HA 3aXUCT IHTEPECIB IHIITUX OC10, HE CTaIOTh MO3UBAYaAMU Y
CIIpaBi, OCKUJIbKH: BOHU HE € Cy0’€KTaMU CIIIPHUX MaTepilalbHUX MPAaBOBIIHOCHH 1 HE
MalTh MaTepiaJIbHO-IPABOBOI  3alHTEPECOBAHOCTI 'y pe3yjbTaTax BUPIIICHHS
IUBIIBHOI CITPaBH; HA HUX HE MOIIMPIOE CBOIO 3aKOHHY CHITY PILICHHS CYY.

Tomy BKpail HEKOPEKTHUM MOKHA BBakaTW (opmyitoBaHHs 4. 5 cr. 56 LIIK
VYkpainu, B K1 BiI3HAYEHO, 110 Y pa31 BLAKPUTTS MIPOBAIKEHHS 32 I030BHOIO 3asIBOIO,
MOJIAaHOK0 TIPOKYPOPOM B IHTEpecax JAEep:KaBH B 0CO01 OpraHy, yHOBHOBaXEHOTO
3MIACHIOBATH (PYHKIIi J€p>KaBU y CHIPHUX IPABOBIIHOCHMHAX, 3a3HAYEHHUI Opras
HaOyBa€ cTarycy Imo3uBava. ¥ pasi BIACYTHOCTI TaKOro opraHy abo BIJCYTHOCTI Y
HBOT'O TOBHOBAKEHb 111010 3BEPHEHHSI JI0 CY]Iy IPOKYPOP 3a3HAYa€ MpO 11€ B MO30BHIN
3asB1 1 B TAKOMY pa3l MPOKypop HaOyBae cTaTycy Mo3uBayva.

Biamosigao a0 4. 2 ct. 48 LIIK Ykpainu nepxkaBa Moxke OyTH mo3uBadem. Y
3B’SI3KY 13 IIUM € HE3PO3yMIJINM, HaBIIO 3a HASBHOCTI MMO3UBava (JEep>KaB) HAlaBaTH
TaKUi CaMUM CTAaTyC 1HIIUM CyO’€KTaMm.

binbmr jOriYHMM 1 TOpaBWIBHUM Yy TakOMy BHUMNAAKy HAAUIATH Opra,
YIIOBHOBa)XCHUM 3/IIMCHIOBATH (YHKIIIT JIep)KaBU y CHIPHUX MPABOBITHOCHHAX, ab0
MPOKYypopa BCiMa MpOLIECYaIbHUMHU TpaBaMu Ta O0OB’sA3KaMH IO3MBaya, OCKUIbKU
JiepKaBa HE MOXKE CAMOCTINHO X 3/1HCHIOBATH.

Ha upoMy HeomHopaszoBo HarosomryBas 1 BepxoBuuii Cy. 3a HOro mo3uili€ro,
KOJIM Jiep>KaBa BCTyMa€e y UUBUIbHI TMPaBOBIJIHOCUHM, BOHAa Ma€ IHUBUIbHY
PaBO3JaTHICTh HApiBHI 3 IHIIMMHU iX y4acHHKaMu. [lep:kaBa HaOyBae€ 1 31HCHIOE
LMBUIbHI MpaBa i 00OB’SI3KM 4yepe3 BIANOBIIHI OpPraHu, SIKl AII0Th Y MeXaX iXHbOI
koMmrieTeHii. OTxe, MOBEIHKA OpraHiB, Yepe3 fAK1 JIi€ JepkKaBa, PO3IIIIAETHCS K
MOBEIHKA JIEP>KaBH Y BIAMOBIIHUX, 30KpeMa y IIMBUIBHUX, MPABOBIIHOCHHAX. TOMY y
BIJIHOCHHAX, B SIKI BCTYIIA€ JIEpkKaBa, OPTraHu, yepes3 siki BOHA Ji€, HE MalOTh BIIACHUX
npaB 1 OOOB’SI3KIB, a HAQAUICHI TMOBHOBAXCHHSMHU (KOMIIETEHIIIEIO) MPEACTABISTH
JIep’KaBy y BIAMOBIIHUX TMPaBOBIIHOCHMHAX. | B CymoBOMY MpoIieci, 30KpemMa y
IIUBUILHOMY, JiepKaBa Oepe y4acTh y CHpaBi Ik CTOPOHA Yepe3 BIAMOBIIHUM 11 opraH,
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HAJUICHUH MOBHOBKEHHSMU y CHIPHUX MPaBOBiIHOCHHAX. T0OTO, MiJ Yac po3rissy
crpaBu y cyal (PaKTHYHOIO CTOPOHOKO y CIOpI € JeprKaBa, HABITh AKIIO MMO3WBAY
BHU3HAYUB CTOPOHOIO Yy CIIpaBi MeBHUI opraH [2].

OpraH, yHOBHOBaXEHUH 3A1MCHIOBATH (yHKLII Jep>kKaBU Yy CHIPHHUX
IIPaBOBIIHOCHHAX, MOX€E OpaTH ydacTh y IIUBUIbHIN cIipaBi BiJ iIMEHI1 Aep>kaBH (1 TOJ1
BUHHMKAE CaMOIIPEICTABHUIITBO JIEPKaBU) 1 BiJI CBOTO iMEHI1 (KOJIM BiH SIK IOpUIUYHA
0co0a € yYaCHUKOM NEBHUX MPABOBIIHOCUH M y TAKOMY BHUIIAJKY BiH CTa€ CTOPOHOIO
LMBUIBHOI cripaBu). ToMy Ha/AlJIeHHS 3a3HAYEHOr0 OpraHy, KOJM BiH JIl€ B IHTEpecax
JepKaBH, TPOIECYaTbHUM CTaTyCOM IO3MBada HE BKJIAAETHCS B KOJHY MPABOBY
KOHCTPYKIIIIO 1 CYNEpEeUUTh JIOTIIl CYJOBOIO MPOIECY 1 MPOILECYaIbHOTO CTaTyCy
YYaCHHKIB CIIPABH.

Ile came crocyeTbes 1 Tpokypopa. Tum Oinblne, MO HAJAUICHHS HOTO
IpoliecyalIbHUM CTaTyCOM IO3WBava CynepeuunTsh 1ie i Hopmam KoHctutyii Ykpainu
1 3akony Ykpainu «[Ipo nmpoxyparypy» oo QpyHKIIi# TpOKypaTypHu.

Hacamnepen, y m. 3 4. 1 cr. 131-1 Konctutymii Ykpainu 3aaexiapoBaHO:
MPOKypaTypa 3A1MCHIOE TIPEICTaBHUIITBO 1HTEPECIB JEPkKABU B CYJAl Y BHKIIOYHUX
BUITAJIKaX 1 B MOPSAKY, 1110 BUSHAUEHI 3aKOHOM.

Mu yxe HeoJHOPa30BO 3BEpTaM yBary Ha HEBAAJIE BUKOPUCTAHHSA TEPMIHY
«MPEICTABHULITBO» CTOCOBHO BIAMOBIAHOTO TOBHOBAXKEHHA MpPOKypopa (apke
MPOKYpOp y OyZIb-IKOMY pa3l HE CTa€ MPOLECYATbHUM MPEICTABHUKOM 1 3aBXKAU 1€
B1J1 CBOTO iMeHi [2, c. 292]), ane He MoxHa 3a0yBaTH, o KoHcTutyiis Ykpainu mMae
HaWBUILY IOPUANYHY CUITYy. TOMY, X04 1 HE TTOTOJIPKYIOUUCH 13 BIJIMOBITHUM TEPMIHOM,
HOro MpOJOBXMMO BUKOPHCTOBYBAaTH IIPH aHaji3i MOBHOBAXXEHb IMPOKypopa Y
LIMBUIBHOMY CYJIOYMHCTBI.

OTxe, BUXOASIYM 13 3arajbHUX 3acajJ IUBUILHOTO TIPOIECYyaIbHOTO IIpaBa,
MOKJIAJICHUX Ha NPOKypartypy (QYHKIIM MOXHA JIATH JIOTIYHOIO BHCHOBKY, IO
3a0e3neyyrour MpeACTaBHUIITBO 1IHTEPECIB JAepXaBu, MPOKYpPOp B KOJHOMY pasi He
MO’K€E 3aMIHUTH ii 1 CTaTH MTO3UBAYECM.

3 ornsay Ha 3a3HadeHe, 4. 5 cT. 56 LIIK VYkpainum notpebye HaraabHOTO
BHECEHHSI 3MIH JIsl YCYHEHHSI MOXKJIMBHX MTPOOJIEM TIpH ii 3aCTOCYBAaHHI HA MPAKTHIII.

Cnncoxk BUKOPHCTAHMX JXKepet:

1. ITocranoBa Bepxonoro Cynay Big 26.06.2019 p. y cripai Ne 587/430/16-
1I. €uHui JepKaBHUN peecTtp CYyJIOBUX pIIICHb. URL:
https://reyestr.court.gov.ua/Review/84573553.

2. buukoga C. C. [{uBinpHUM npoliecyaabHUM TPaBOBUM CTATyC OC10, K1 OepyTh
y4acTh y CpaBax MO30BHOIO MpoBakeHHS: MoHOTp. KuiB: ATika, 2011. 420 c.


https://reyestr.court.gov.ua/Review/84573553

Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

MPOBJIEMU PEAJII3ALIL TA 3AXHUCTY IIPAB
IHTEJIEKTYAJIBHOI BJJACHOCTI B YKPAIHI Y BOEHHUM MEPIO/

Cepriii Banaypka
doxkmop ¢hinocoii
Monoowutl Haykosuil cniepobimuux Haykoso-oocnionoco incmumymy
npusamuo2o npasa i nionpuemruymaa im. akaoemixa @.1°. bypuaxa HAIlpH
Ykpainu (m. Kuis, Yxpaina)

[ToBHOMacmITabHA arpeciss COpUYMHMIIA ICTOTHI PU3UMKHU JJisi Oe3mepepBHOCTI
oxoponu npaB IB 1 moctynmy no mpaBocymas. Y 2022 p. Oyno yxBajieHO 3akoH Ne
2174-1X, sskum 3yniHEHO nepeodir HU3Ku CTPoKiB y cdepi IB Ta mpogoBKeHO YMHHICTH
MpaB, CTPOK SKUX CIIMBAB ITiJ1 Yac BOEHHOTO cTaHy [1]. YV 2025 p. nieit 3akoH BU3HAHO
TaKUM, III0 BTPATHB YHWHHICTh, Ta BIJHOBJIICHO 3BHYANHUN PEKUM 13 TEPEXiTHUMU
MOJIOKCHHSAMH II0JI0 CIUTaTH 300piB 1 MpoioBkeHHS npaB [2]. [lapanensHo cymoBa
CHUCTEMa aJlanTyBajacs uYepe3 3MIHYy TEpUTOplajJbHOI TMIJACYJAHOCTI CHOpaB i3
HeOe3MeYHUX PErioHIB 1 IMHUpIIIe 3acToCyBaHHs BigeokoHpepenii [3]. {1 oOocraBunu
chopmyBaiu crienuiky cyaoBoro 3axucty 1B y 2022-2025 pp.

OxpeMi npobiemMu peanizalii Ta 3aXHCTy MPaB IHTEJIEKTYaJlbHOI BJIACHOCTI B
YMOBaX BOEHHOT'O CTaHy TOJIATAIOTh B HACTYITHOMY:

a) «BoeHHe» 3ynuHeHHs cTpokiB y cdepi IB: 3anym 1 Hacmiaku

3akoH Ne 2174-IX maB 3amo0irtv BTpaTi IpaB yepe3 00’ €KTUBHI MEPEIIKOIU
(eBakyauis, pylHyBaHHsS 1H(QpPAcTpyKTypH, 3001 B KOMyHikauii). HaliBaxxiuBimmmu
cranu: (1) 3ynuHeHHs1 mepeOiry CTPOKIB ISl Jiid, MOB’A3aHUX 3 0XopoHoto IB; (2)
MPOJIOBKEHHSI YAHHOCTI MallHOBUX TIPaB, CTPOK SKUX CIUIMBAB IiJ 4ac BOEHHOTO
ctany. BogHoyac mpakTrka BUsBIIa MOO1YHI €(PEKTH: HEBU3HAYEHICTh (PAaKTUYHUX JaT
3aKIHYEHHSI UYHWHHOCTI OKpEeMHX TMpaB (30KpeMa TMAaTeHTIB) Ta HAKOMUYECHHS
«3aMOpOKeHUX» 3asBOK. [IoBepHEHHS A0 3BUYaHOIO pexumMy 3akoHoM Ne 4362-1X
13 31.05.2025 1 wHagaHHA MIHIMAJIBLHOTO 75-IICHHOTO TEpioly Ha BYMHEHHS
IMPOMYIIECHHUX JI1A BIAHOBUJIN TIepe10adyBaHICTh 00ITy MpaB.

0) JdocTtyn 1o npaBocys 1 MiICYAHICTD MMij1 Yac BIHHU

Xoya KOHCTUTYIIHHE MPaBO Ha CYJOBUH 3aXUCT HE OOMEKYEThCs, O€3MEKOBI
(dakTopy 3yMOBWJIM THUMYACOBY 3MIHY TEPUTOPIAIbHOI MIJICYJTHOCTI PSIy CYiB.
I'onoBa BepxoBnoro Cyny Ta Buiia paga npaBocyaas yXBajdtOBald PO3MOPSIKEHHS
010 TEpeJlaHHs CIOpaB JI0 HaWOMMXKYUX MPAIIOYUX CYJiB; 1H(opMaIlis
nyosTikyBasiacst Ha oiiHHUX pecypcax s 3a0e3neueHHs JOCTYIHOCTI MPaBOCY s
[3][4]. IIpakTuuHuii edexT - MOJOBXKEHHS CTPOKIB PO3TJALy Ta HEPIBHOMIPHE
HAaBAHTAKCHHS Ha CyJIU MPUWMAIOYHX PETiOHIB, IO CJI1]] BPaXOBYBATH MPH TUIAHYBaHH1
MpoliecyaabHuX M1 CTOPIH.

B) CynoBi cTaHiapTH JOoKa3yBaHHS y criopax 1po IB y BoenHmii nepion

BiitHa HEe CTBOpIOE «Ipe3yMMIlli MPOIIEHHS JUIsi HEBUKOHAHHS OOOB’SI3KIB
MpaBoOBJacHUKA. Y CHOpax IMOJ0 JOCTPOKOBOTO TPUIIMHEHHS CBIJIOUTB Ha
TOPTOBEJIBHI MapKHU Yepe3 M’ aThupiuyHe HeBUKopucTanHa BepxoBuuit Cy miaKpeCuB:
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BOEHHMI CTaH caM IO c001 He 3YMUHAE Mepediry UbOTro CTPOKY; MOTPIOHI KOHKPETHI
JI0Ka3u BIUTUBY BIMHM Ha HEMOXJIMBICTh BUKOpUCTaHHS mo3HavyeHHs [5]. [lokazoBoro
e crpasa moao TM «BATTERY», e cyu 3a10BOJIBHIIIA BUMOTH PO JTOCTPOKOBE
NPUIIMHEHHS MpaB 3a B1JICYTHOCTI HAJEKHUX JI0Ka31B BUKOPUCTAHHS/MIATOTOBKU JI0
BUKOPUCTAHHS;, MIAX1J MiATBEPIKEHO MOMANBIIUMU 1HCTaHIisIMu [6]. OTxe, Tarap
JIOKa3yBaHHS 3AJIMIIAETHCS HA BIACHUKY 3HAKA, a 3arajibHi OCHIJIAHHA Ha (hopCc-Makop
0e3 mertami3ali - HETOCTATHI.

r) ABTOpPCBHKE MpaBo: OanaHc 3aXUCTy TBOPIB 1 MpaBa Ha 1H(POPMAILIit0

Boennuii koHTeHT ((OTO, BiZIEO) OXOPOHSAETHCS HA 3arajJlbHUX I1JCTaBaXx;
JIO3BOJICHI 3aKOHOM BHHSATKH (BHUCBITJIICHHS HOTOYHHX IIOAIA 13 3a3HAYCHHSIM
aBTOPCTBA Ta JDKEpena) HE TMEPETBOPIOIOTH BUIbHE BUKOPHUCTAHHS Ha «BIIKPUTY
minensitoy. CynoBuUd 3axucT y Il cdepl 3alIeKUATh BiJl HAIEKHOI dikcarlii
OHJIAWH-TIOPYIIEHb (CKPIHIIIOTH, HOTapialbHI MPOTOKOJU OTJISAY BeO-CTOPIHOK), a
TaKO0JX B1Jl EKCIICPTHUX BUCHOBKIB IIOJ0 aBTOPCTBA Ta 1ICHTHYHOCTI TBOPIB. IIpakTrka
CBIJTYUTH MPO TOTOBHICTH CY/IB MPUUAMATU IU(GPOBI TOKA3M 32 YMOBHU JTOTPUMAHHS
CTaHJIapTIB HAJIC)KHOCTI Ta JIOIMYCTUMOCTI.

n) ITaTeHTHI CIOpU Ta «3aMOPOKEH1» CTPOKH: BIUIUB Ha (hapMaleBTUKY

[TonoBKEeHHSI/3yIMHEHHST CTPOKIB YMHHOCTI ¥ i y mepiog 2022-2025 pp.
BIJIMBAJIO HA alT€YHUH 1 papMalleBTUYHUN PUHKH, CTPUMYIOUU BUX1J F€HEPHUKIB JI0
BIJIHOBJIEHHS 3BUYaiiHOrO pexxumy. Bepxosuuil Cyn y Husui pimenb 2023-2024 pp.
NIJKPECIUB BIACYTHICTh NEPEIIKOJ [JIsi OCKAap>KEHHS OXOPOHHUX JOKYMEHTIB Ta
MOXJIMBICTh CYJIOBOTO KOHTPOJIIO 3a AisiMu [P-odicy HaBITH y mepioj] BOEHHOTO CTaHy
[7][8]. IMicas 31.05.2025 O4YIKy€ETbCS «OUHMILEHHS» PEECTPY IMpaB YHACIIJOK
HEBUYMHEHHS MMPABOBJIACHUKAMU HEOOX1THUX 1M y HaJlaH1 nepexijiHi ctpoku [2][9].

PexkomMeHnpariii mpaBoBIacHHKaM Ta YYacHHKAaM IMPOLECY 13 3aXUCTy IpaBa
1HTEJIEKTYyaIbHOI BJIACHOCTI

1) 3a0e3neuyBaT MiHIMaJIbHUI PIBEHb BUKOPUCTAHHS TOPTOBEILHUX MapOK (Y
T. 4. 4epe3 JineH3ii/ppanyaitzunr) ado 3aB4acHo (iKCyBaTH MiATOTOBYI 1ii (JOTOBOPH,
MaKeTH, 3aKyMiBii).

2) Jlns ¢ikcarii OHIaWH-TTOPYIIIEH BUKOPUCTOBYBATH HOTApiaibHI MPOTOKOIU
orisimy, 30€epeKeHHS MeTaJaHuX, JMCTYBaHHS 3 IUaTpopMaMu; JOIydaTd
IT-excniepTusy.

3) IlepeBipuTtu nopTdeas mpaB 3 OIISAY Ha BIIHOBJIEHHS Mepediry CTPOKiB 13
31.05.2025; y 75-neHHui MiHIMadbHUM MEpiOj] BUKOHATH MpomylIeHl nii (cruiara
300piB, IPOJOBXKEHHS CTPOKIB).

4) BpaxoByBaTH MOXJUBY 3MIHY HIACYJHOCTI Ta 3aBYacHO IUIaHYyBaTH
nporiecyainbHi Kpoku; MoHITOpuTH noBigomiaeHHs BC 1 BPIL.

5) VYV mnareHTHUX CIOpax - TOTYBaTH TOBHHM TEXHIKO-TIPABOBUM IaKeT
(3BITHICTB, 3pa3KH, €KCIEpPTH3n), BUKOpucTOoByroun mnpaktuky Cymy €C Tta BC sk
OPIEHTHUP IIOJ0 CTaHJAPTIB JOKA3yBaHHSI.

BucHoBKkH

Boennuii mepios1 oroimB SIK CTIAKICTh, TaK 1 BPa3JIMBOCTI MEXaHI3MIB 3aXHCTY
IB. TumyacoBe 3yNUHEHHSI CTPOKIB BUKOHAJIO (DYHKIIIIO «IIpaBOBOTO Oydepay, ajie
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CTBOPHWJIO PU3UKHA HEBU3HAUYEHOCTI Ta 3710BkuBaHb. CynoBa npaktuka 2022-2025 pp.
yTBEpAWIIA MIIX11, 32 TKUM TTOCHJIAHHS Ha BIHY HE 3BUIBHSIE BiJ] 000B’SI3KY IOBEICHHS
(dakTHYHUX 0OCTaBHH, HacamIepes y crpaBax npo HeBukopuctanus TM. CkacyBaHHs
CHEILIIbHOTO PEeXUMY Ta NEPEXiAHI MOJI0KEHHS MOBEPTAIOTh IPABOBY BU3HAYECHICTD,
a aKIeHT Ha MUPOBUX JI0Ka3axX 1 EKCHEPTU3aX - MIJBUILYE €PEKTUBHICTH CYJOBOTO
3aXHUCTY.

CnHcoK BUKOPUCTAHUX JI7KepeJI:

1. IIpo 3axuct iHTEpECiB OCI0 y cdepl IHTEIEKTYaIbHOI BIACHOCTI Mij 4ac maii
BOEHHOTO CTaHy, BBEJEHOI'0 y 3B 53Ky 13 30poiiHOI0 arpecieto Pociiicbkoi Depaepairii
npotu Ykpainu : 3akoH Ykpainu Big 01.04.2022 Ne 2174-1X // baza nmanux
«3aKOHOIABCTBO YkpaiHu» / BepxoBHa Pana Ykpainu. URL:
https://zakon.rada.gov.ua/go/2174-20 (nara 3BepHeHHs: 24.10.2025).
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iHTEepeciB 0ci0 y cdepl IHTENEKTyalbHOI BIACHOCTI MiJ] Yac /ii BOEHHOTO CTaHY...»
3akoH Ykpainu Big 16.04.2025 Ne 4362-1X // baza nannx «3aKk0oHOIaBCTBO YKpaiHW
/ BepxoBna Pama VYkpainum. URL: https://zakon.rada.gov.ua/go/4362-20 (nmata
3BepHeHHs: 24.10.2025).
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Oco0smBoCTI 31iiiCHEHHSI HUBIIBHUX IPAB HENMOBHOJIITHIMH

Tersina bisoyc
KaHOUOam HpuoudHUX HayK, 0oyeHm, 0oyeHm Kageopu yusiibHo20 npasa ma
npoyecy, [lepacasnuii nooamrkoguti yHigepcumem,
M. Ipnins, Yrpaina
Anacracia IIpoxomuyk
3000y8auxa nepuioco ( 6akaiaspcvKo20) pieHs UWOL 0ceimiu,
epoicasnuii nooamkosuti yHieepcumem,
M. Ipnins, Yrpaina

HenoBHOMNITHI € BaXXJIMBUMHU €JIEMEHTAaMH Y CY4aCHOMY JKHUTTi, TOMY LIO BOHH
B)K€ BCTYIAIOTh Y Pi3HI BUJIM BITHOCUH — MaifHOBI, TPYIOB1, IOOYTOB1 — 1[0 CBITYUTH
po iXHIN collianbHUN PO3BUTOK. [Ipu 1IbOMY 3aydyeHHS HEMOBHOJITHIX Y TaKUX
BIJIHOCHHAX MOTpeOy€e 0COOIMBOTO MPABOBOTO PETyJIOBaHHS, OCKITLKH BOHH III€ HE
MaroTh MTOBHOTO CIIEKTPY HUBIIBHOI Al€37aTHOCTI. JlepkaBa rapaHTye OXOpOHY iXHIX
mpaB Ta 3aKOHHUX IHTEPECIB, CTBOPIOIOYM YMOBHU JUII BCEOIYHOTO PO3BUTKY
0COOUCTOCT1, OTPUMAHHS OCBITH, OXOPOHU 3/I0POB’s Ta OE3MEUHOr0 CepeAOBUIIA IS
KUTTA.

Metoro naHoi poOOTH € aHall3 3aKOHOJAaBYOIO CTaTyCy HEMOBHOJITHIX Yy
LMBUIBHOMY IpaBl YKpaiHHU, NOCTAHOBKA 3MICTYy iX MPaBO3AATHOCTI, [1€3AaTHOCTI Ta
BIIMOBIATBLHOCTI 3a 371MCHEH] [iii. 30Kpema, JOCTIKEHHS CIPSIMOBAHE HA BUSBICHHS
0COOJIMBOCTE MNpPaBOBOTO CTAHOBUILA HEMOBHOJITHIX $K CyO0’€KTIB LHMBUIBHUX
IPaBOBIJHOCHH, BU3HAYEHHS MEXK 1X CAMOCTIMHOI Y4acTl y TPaBOBUX YroJax, a TAKOX
BCTAHOBJICHHSI MEXaHI3MIB 3aXUCTY TXHIX MPaB 1 3aKOHHUX 1HTEPECIB

Bignosimno o crarri 25 I{uBinbHOTO KOACKCY YKpaiHM NPaBO3JIaTHICTh
¢G13M4HOT 0COOM BMHHUKAE 3 MOMEHTY 11 HapODKEHHS Ta MPUIUHAETHCA 31 CMEPTIO.
[IpaBo3naTHICTh BU3HAYAETHCA SIK 3aTHICTH OCOOM MaTH IMBLIbHI MpaBa Ta HECTH
HUBUIbHI 000B’sa3Kku. BoHA € HEBII €MHOIO BJIACTUBICTIO KOXKHOI JIFOAWHH 1 Mae€
3arajJpHUM, PIBHUU XapakTep s BCIX TPOMAJSH HE3aJIEKHO BIJl IMOXOHKCHHS,
MaiHOBOTO CTaHy, PacH, CTaTi, OCBITH YU OyAb-IKUX 1HIINX O03HaK [1].

[IpaBo31aTHICTh HEMOBHOJITHIX OCI0 Mae€ 3arajbHHUM XapakTep, TOOTO BOHHU
MOXYTh OYTH HOCISIMM YCIX LMBUIBHHUX IIpaB, MepeadadyeHuX 3aKOHOJABCTBOM
VYkpainu. BogHouac peanizaiiis 1ux mpaB 371HCHIOETBCS B MeXaX IXHBOT IIUBIIBHOT
niesnatHocti. Ile o3Havae, M0 JaeprkaBa BHU3HAE 3a HEMOBHOJNITHIMU MOTCHINNHY
MO>KJIUBICTh BOJIOJITH MaiHOM, YyCHaJKOBYBaTH, OYyTH YyYacCHUKaMH ILUBUIBHUX
MPaBOBIAHOCHUH, OJTHAK IXHS 3/IaTHICTh CAMOCTIMHO PO3MOPSAIKATUCS HAIC)KHUMU M
npaBaMu € 0OMEKEHOIO BiJIMOBITHO JI0 BIKY Ta 3aKOHOJIaBUMX MPUITHCIB.

3rigHo 31 cTarTero 32 [IuBUIBHOTO KOACKCY YKpaiHH, HEOBHOIITHEOIO 0COO00
€ 0co0a BIKOM BiJI YOTUPHAIISITH JI0 BICIMHAIIIATH POKIB. Y 1€l mepioj] BOHA HaOyBae
9aCTKOBOI JI€3JJaTHOCTI, IO JO3BOJISAE i CAaMOCTIMHO BUYMHSATH IIEBHI IOPUANYHI Iii.
30KkpeMa, HEMOBHONITHI MarOTh NPAaBO CaMOCTIHHO BYMHSITH JpiOHI MOOYTOBI
MPaBOYMHM, $IKI BIANOBIAAIOTH iXHBOMY BIKOBUM Ta TOBCSIKICHHUM MOTpeOaM;
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PO3IOPSKATACS BIIACHUM 3apO0ITKOM, CTHUIICHJI€I0 a00 IHIIMMH JOXOJaMHU;
3MIMCHIOBATH TIPaBa Ha PE3YJIbTATH CBOEI IHTENIEKTYaIbHOT, TBOPYOI MiSUTBHOCTI; Oy TH
y4JacHHKaMHu a00 3aCHOBHUKAMH FOPHIMIHUX 0Ci0, SKIIO IIe HEe CynepeunTh 3aKkoHy[1].

Bonnouac mis ykianeHHs 3HAYHUX 3@ 3MICTOM IIPABOYHMHIB, 10 MPUKIIATY THX,
10 MOTPeOYIOTh HOTAPIANbHOIO MOCBITYEHHS YU JIEP’KaBHO1 peecTpallii (Hanpukiaj,
KYMiBJIS HEPYXOMOCTI, YKJIaJeHHS OTOBOPIB JapyBaHHs, MO3UKH, OPEHIU TOIIIO),
HETMOBHOJIITHIM  HEOOXiJJHa TMHUChMOBa 3rojila OaThKiB, YCHHOBIIIOBa4diB a0o
nikiayBaibHUKa. Ile 00ymMoOBiIeHO MOTPeOO y TMPaBOBOMY 3aXHCTI 1HTEPECIB
HETMOBHOJIITHIX OCI0, sIKI Yepe3 HEIOCTaTHIM JKUTTEBUUA JOCBII MOXYTh HeE
YCB1JIOMJTFOBATH HACIIIJIKIB CBOIX JIiM.

O3HaKoI0 MPaBOBOTO CTATYCy HETIOBHOMITHIX € TAKOK MOYKJIMBICTh PO3IIUPEHHS
obcary ix mmBUIBHOI miesmatHocTi. Crarrs 35 1K VYkpaiam BusHaudae, 1o
HETMOBHOJIITHS 0c00a MOke OyTH BU3HAHA MOBHICTIO A1€3]aTHOIO, SIKIIIO BOHA MPAITIOE
3a TPYJOBUM JIOTOBOPOM, 3aMMAETHCS MANMPUEMHUIIBKOIO ISUTBHICTIO (32 3T0/0I0
OatpkiB 200 TIKIyBaJbHUWKA) YW 3apeECTpyBajia NUTFOO0 O JOCSATHEHHS
BICIMHQIITUPIYHOTO BIKy. 3 MOMEHTY HaOyTTsl MOBHOI MI€3MaTHOCTI Taka ocoda
CaMOCTIHHO BIATOBIJA€E 3a CBOI A11 HAa PiBHI 3 MOBHOJITHIMU TpoMajsiHamMu. [ 1]

XapakTepu3yro4H MpaBo3JaTHICTh Ta JI1€3aTHICTh HETIOBHOJIITHIX 0C10, MOXKHA
BUJIUIUTU iXHI OCOOJIMBOCTI: IOpuUAWyHE 3a0e3nedyeHHs (mpaBa Ta 0OOB’SI3KU
HETIOBHOJIITHIX 0¢10, SIK 1 Mipa BiANOBIIaIbHOCTI, IOBUHHI OyTH BU3HAH1 CYCIIIBCTBOM
Ta JIep>KaBoro, o(MiliiiHO 3aKpIIJIeHI B HOPMAaTUBHO-IIPABOBUX aKTax); iX peasizalis
notpedye BOJIbOBOT CKIIaI0BOT YACTUHU SIK CaMOi 0COOH, TaK 1 B IEBHUX BUIIAIKaX BOJIS
HEMOBHOJIITHBOI ~ OCOOM  JIOTIOBHIOETHCSI UM  3MIHIOETBCA  BOJIEKO  OaThbKiB
(ycuHOBIIIOBaYiB) 200 MIKJIyBaJIbHUKIB [2].

HemoBHOMITHI € ONHIEI0 3 HAWBPA3NHMBINIMX KATETOPi WICHIB CYCIIJILCTBA,
OCKIJIbKM 1XHI BHYTPIIIIHI CTEPEOTUIN Ta MEpPEKOHAHHS € HechOpPMOBaHIi, BIJACYTHI
ITUPOKI 1 TocTaTHI 3HaHHA Ta HaBU4kH [3]. Came ToMy nep:kaBa 3a0e3meuye 3aXHCT
IIpaB Ta 3aKOHHHUX IHTEpPECIB HEMOBHOJITHIX 1 CTBOPIOE HEOOXiJAHI YMOBH JIA iX
MMOBHOITIHHOTO PO3BUTKY, OCBITH, OXOPOHHU 3J0POB'S Ta OE€3MEYHOr0 CepenoBUIa. 3
I[I€I0 METOI0 MepeAadadeHo HU3KY MPaBOBUX, COLIAIBHUX Ta CiMeMHMX rapaHTiil. [o
HUX HaJeKaTh: IPABOBUM 3aXUCT, IKUW PETYIIOE Y4aCTh HEMTOBHOJITHIX Y IIUBITBHUX
BIJIHOCHHAX Ta BU3HA4Ya€ MEXI IXHBOI J1€3/1aTHOCTI; OATHhKIBCTBO, YCUHOBJICHHS 200
OIMKYHCTBO, IO 3abe3nedye KOHTPOJb 3a BUKOHAHHSIM TIPOIEAYpP Ta 3aXHUCTOM
1HTEpeciB NUTHUHU; COI[IAIbHUN 3aXUCT, SKUA BKIIOYAE JOCTYI 10 OCBITH, OXOPOHHU
3I0pOB's Ta 1HIKX (GOpPM JAEp>KaBHOI JOMOMOTH; Ta MEXaHi3MH 3aXUCTy IpaB, IO
JI03BOJISIIOTH 3BEPTATHCS O OPraHiB 3aXHCTy Ta OMIKU, CYAiB a00 KOMIIETEHTHHUX
JIepKaBHUX OPTaHiB y BUITAJIKaX MOPYIICHHS [IUBUIBHUX MPaB HEMOBHOJITHIX.

Hacamkineup, cmijl 3a3HauyuTH, LI0 MPABOBHM CTAaTyC HEMOBHOJITHIX Y
[{uBimpHOMY KOJIEKC1 Y KpaiHU IPYHTY€ETHCS Ha IXHIX PIBHUX MIpaBax 3 TOPOCIMMHU, ajie
TaKOXK BPaxoBY€ iXHii BiK. Tomy iXHS Ai€3JaTHICTh € YACTKOBOIO, IO JO3BOJISE M
MO€JHYBATU CAMOCTINHY y4acTb Y LMBUIbHO-NIPABOBUX BIAHOCHMHAX 3 HEOOXIIHUM
MIPABOBUM 3aXHCTOM Ta JIOIOMOTOIO 3 OOKY JTIOPOCITHUX.
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[uBinpHUME KOEKC YKpaiHu nepeadayae mocTymnoBe pO3LUIMPEHHS A1€31aTHOCTI
HEMOBHOJIITHIX Ta HArJsA[l 3a HAMH 3 OOKy 3aKOHHHUX TPEJICTAaBHHUKIB 3 METOIO
3aro0iraHHsl TMOTEHUIWHUM HeOe3lekaMm, 10 BHUHUKAIOTh 4Yepe3 BIACYTHICTb
JIOCTaTHBOTO KUTTEBOTO JOCBiAYy. Taka cucreMa cCOpusie TapMOHIHHOMY PO3BUTKY
0COOMCTOCTI UTUHM, 3aXWIIa€e ii 1HTEpPeCH, TapaHTye AONOMOTY CYCHUIbCTBA Y
MIPaBOBOMY, COIIaJIbHOMY Ta CIMEHHOMY >KHUTTI.

Cnncok BUKOPUCTAHMX JIZKepeJt:
1.IuBinbHMi kKogekc Ykpainu : Kogekc Ykpainu Big 16 ciu. 2003 p. Ne 435-1V
cranoM Ha 5 okoBT. 2025 p. // BepxoBma Pana Vxkpaimun. URL:
https://zakon.rada.gov.ua/laws/show/435-15#Text (nara 3Bepuenns: 15.10.2025).

2. Oco0nMBOCTI LMBIILHO-IIPABOBOIO CTaTyCy HEMOBHOMIITHIX 0CI0 Yy
3aKOHOMABCTBI Ykpainm // AxrtyanpHi mpobOnemu nepkaBu 1 mpaBa. URL:
http://apdp.onua.edu.ua/index.php/apdp/article/view/3202/313 ~ (matra  3BEpHEHHS
15.10.2025).

3. Optunceka H. B. IlpaBoBuii craryc HEMOBHOJITHIX: TEOPETUKO-TIPABOBE
OOCHDKeHHS : auc. ... ja-pa topuxa. Hayk. JIeBiB, 2020. URL:
https://Ipnu.ua/sites/default/files/2020/dissertation/1717/dysertaciynarobotanazdobutt

yanaukovogostupenyadoktorayurydychnyhnaukortynskoyinv.pdf (mara 3BepHeHHS:
15.10.2025).

15


https://zakon.rada.gov.ua/laws/show/435-15#Text
http://apdp.onua.edu.ua/index.php/apdp/article/view/3202/313
https://lpnu.ua/sites/default/files/2020/dissertation/1717/dysertaciynarobotanazdobuttyanaukovogostupenyadoktorayurydychnyhnaukortynskoyinv.pdf
https://lpnu.ua/sites/default/files/2020/dissertation/1717/dysertaciynarobotanazdobuttyanaukovogostupenyadoktorayurydychnyhnaukortynskoyinv.pdf

Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

IOCMEPTHE JOHOPCTBO B YKPAIHI: TAPMOHI3ALIISA 3
€BPONEVICBKUMU CTAHJAPTAMHU

Haranis Binsincbka
KaHOuoam opuoudHuUx Hayk, npogecop,
3a6i0ysay Kagheopu yusiibHO20 NPasa ma npoyecy
HasuanvHo-nayxkoeo2o incmumymy npaea /[epicasnoco nooamro8020
yHigepcumemy, M. Ipnins, Ykpaina

Cdepa TpaHcraHnTallii opraHiB 1 TKAHWH € HAA3BUYANHO CKJIQIHOO, 1 HE JIUIIIE
3 MEJAUYHOI TOYKH 30pYy, aji€ 1 B YaCTUHI MPaBOBOT0O 3a0€3MEUEHHS, OCKIILKU TUIBKU
TaKk MO)XHa TapaHTyBaTu (i3WYHIM 0CO01 HaJIe)KHE 3IMCHEHHS Ta 3aXUCT MpaBa Ha
JIOHOPCTBO.

YuHHE 3aKOHOJABCTBO YKpaiHM BHUAUISE JABa BUIM JOHOPCTBA aHATOMIUHUX
MaTepiaiaiB — MPWKUTTEBE (HAaIaHHS JOHOPOM aHATOMIYHHUX MaTepialliB 1HIIIN JIFOUHI
3a KUTTS) Ta MOCMEPTHE (BHJIYYCHHS aHAaTOMIYHUX MarepiaiiB JIIOJUHU y JOHOpa-
Tpyna). CyTTeBOIO NEPEIIKOAOI Uil €(pEeKTUBHOrO 3A1MCHEHHS IOCMEPTHOTO
JIOHOPCTBA B YKPaiHI € HEY3TrOXKEHICTh M1’ IHHOBALIHHUMHU MEUYHUMU TPaKTUKaAMHU
Ta YUHHUM 3aKOHOJIaBCTBOM, SIK€ HEITOBHOIO MIpOIO BIIMOBIA€ CYyYaCHUM PeatisiM.

[IpaBo Ha mocMepTHE TOHOPCTBO NepeadadeHo [{uBUILHUM KoJleKcoM YKpaiHu
(mam — K Ykpainu). Tak, BianoBigHo 10 4. 3 cT. 290 LIK Vkpainu izuyna ocoda
MOX€ JaTd NHUCBbMOBY 3rOJy Ha JOHOPCTBO il OpraHiB Ta IHIOMX AHATOMIYHUX
MartepialliB Ha BUIMAIOK CBOET cMepTi ab0 3a00poHUTH ioro [1].

[Topsimok Ta 0COOMMBOCTI 3A1MCHEHHSI TAKOrO MpaBa BU3HAYAIOTHCS 3aKOHOM
Vkpainn «[Ipo 3acTocyBaHHS TpaHCIUIAHTAllli aHATOMIYHUX MaTepialliB JIIOJIUHIY,
KM rependavyae MOKIMBICTh TIOCMEPTHOTO IOHOPCTBA 3a MIEBHUX YMOB. BiamoBi1HO
1o 4. 11 cr. 16 manoro 3akoHy, SIKIIO TOMEpJia 0co0a HE BUCIOBUIIA 32 JKUTTS CBOET
3roau ab0 HE3roJM Ha MOCMEPTHE JOHOPCTBO, 3r0/la Ha BUIIYYEHHS aHATOMIUHUX
MatepialliB JJid TpaHCIUIAHTAIlli Ta/ab0 BUTOTOBJICHHS O101IMIUIAHTATIB 3 Tija TakKoi
ocoOu micisi BU3HAYEHHS ii CTaHy SK HE3BOPOTHA CMEPTh BIJMOBITHO 0 3aKOHY
3alUTY€ThCA TPAHCIUIAHT-KOOPAMHATOPOM OCOOMCTO y APYTOTo 3 MOAPYX XK ado B
OJTHOTO 3 OJMU3BKUX POJUUIB 11i€ 0cOO0M (IiTH, OaThKH, piiHI OpaTu Ta cecTpu). Y pasi
BIICYTHOCTI TakuX OcCi0 3roja Ha BWIYYCHHS AaHATOMIYHHUX MaTepiaiiB i
TpaHCIIaHTalii Ta/abo0 BHUTOTOBIEHHS OI1OIMIUIAHTATIB 3 TiIa TOMEPJIOi OCOOH
3aMUTYETHCS Y 0COOH, sika 3000B’s3a1acs MOX0BaTu MoMepiay ocoly. A y pa3i cMepTi
ocobu BikoM 10 18 pokiB 3rojja Ha BUIyYEHHS aHAaTOMIYHHUX MaTepiajiiB 3 Tija Ii€l
0co0u ISl TpaHCTUTAHTAIlll Ta/ab0 BUTOTOBJICHHS 010IMITJIaHTATIB MOXe OyTH HajgaHa
O0aTpkaMHu a00 1HIIMMH 3aKOHHUMH MPEJICTaBHUKAMU 1€l ocodu [2]. Bes indopmarris
PO BOJIEBUSBIIECHHS 0COOM BHOCUTBHCA A0 €MHOT ep:KkaBHOT 1H()OpMAIIHHOT CUCTEMHU
TpaHCIIAHTAIlll OpraHiB Ta TKAHHUH.

JlocuTh TO3UTUBHUM MOMEHTOM CTaJI0 BHECEHHS 3MiH y ciuHi 2025 poKy A0 CT.
17 3akony Ykpainu «IIpo 3acTocyBaHHS TpaHCIUIaHTallli aHATOMIYHUX MaTepialiB
JIOAWHID» 100 BUMAAKIB 3a00pOHM BHJIyYEHHS aHATOMIUYHUX MaTepiaiiB Ui
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TpaHCIUIAHTAIll Ta/ab0 BUTOTOBJICHHS OIOIMIUIAHTATIB y MOMEPINX OCI0, 30KpeMa,
BCTAHOBJICHO 3a00pOHY BWJIYYEHHS aHATOMIYHMX MaTepiamiB y oci0, 3arudamx
(moMepiux)  BHACHIAOK  3aCTOCYBaHHS  3aXOJIB  NPUMYCy  IpaliBHUKaMU
MPAaBOOXOPOHHUX, CHUJIOBHX Ta IHIIMX CTPYKTYp, SIKI YHOBHOBa)KEHI 3aKOHOM YH
IHIIMMA HOPMATUBHO-TIPAaBOBUMH AaKTaMH BHKOPHUCTOBYBAaTM Ta 3acCTOCOBYBATU
3aX0JId MPUMYCY; Y OC10 13 CKJIaJ0BUX CHJT 00OPOHHU Ta CUJI O€3MEKH, K1 3aruHYJIH MPU
BUKOHAHHI HUMU CIIy>kO0BHX 000B’s13KIB B YKpaiHi a00 B OKpeMHUX ii MICLIEBOCTSIX, /€
BBE/ICHO BOEHHMI CTaH BIAMOBIAHO A0 3akoHy Ykpainu «IIpo mpaBoBuil pexum
BOEHHOT'O CTaHy»; Ta y 0Ci0, sIKI 3aruHyJiM (MIOMEepJIM) BHACTIAOK 30poitHOi arpecii
npotu Ykpainu [2]. HegonyuieHHs! BUITy4Y€HHS aHaTOMIYHUX MaTepiajiiB y TaKMX 0Cl0
COpsIMOBaHE Ha 3amoOIraHHs MOTEHLUIMHUM 3JI0BKMBAHHSIM TMpPU TOCMEPTHOMY
JOHOPCTBl, IO, B CBOIO YEpry, MOXE HEraTMBHO BIUIMHYTH Ha pPO3BUTOK
TPaHCIUIAHTAIII] SK CTIEIIAIbBHOTO METOIY JIiKyBaHHs. Pazom 3 TuMm, Taki 0ocoOu Mo CyTi
1M030aBIISIOTHCS MOKIIUBOCTI CAMOCTIMHO BUPIIIUTH YU CTABATH JIOHOPOM TIICTISl CBOET
CMEPTI, a 11e MOPYIIY€E iXHE MPaBO HA JOHOPCTBO, BU3HAYCHE Ha PIBHI 3aKOHY. Tomy,
Ha Hally AYMKY, MOJOXKEHHS CTarTi 17 BHILEBKa3aHOro 3aKOHY JOLUIbHO Oyio 0
JIOTIOBHUTH 3aCTEPEKEHHSM, IO 1€ HE CTOCY€ThCS BUIAJKIB, SIKIIO Taka ocoda 3a
KUTTS 3aJIMIINIIA MTUCbMOBY 3rOJly Ha BHJIyYEHHS aHATOMIYHMX MartepiajiB 3 ii Tija
JUTsl TPAHCIUJIaHTAaI[ll Ta/ab0 BUTOTOBJICHHS O10IMILJIAHTATIB MICHs 1i CMEPTI.

B ymoBax pedopMyBaHHS CUCTEMH OXOPOHU 3[I0POB’Sl Ta €BPOIHTErPALIIHOTO
Kypcy VYKpaiHM 0coOJMBOi akTyaJdbHOCTI HaOyBa€ MHUTaHHS TapMOHI3allii
HAI[IOHAJILHOTO ~ 3aKOHOJIaBCTBA 3  €BPOINEHCHKUMU  CTaHAapTamMu y  cdepi
TpaHCIUIaHTAIlll OpTraHiB.

[lepm 3a Bce HEOOXIMHO 3BEPHYTH yBary Ha MNpe3yMIIli, Kl iI0Th TPHU
MIOCMEPTHOMY TOHOPCTBI. B Mekax €BporeichKoro 3aKOHO/1aBCTBA 3aCTOCOBYIOTH JIBI
OCHOBHI MOJIEIL:

- Opt-in (mpe3yMIIiIist He3roAM): 0coda CTae TOHOPOM TUIBKH IICTS TOTO, SIK 3a
KUTTSI BUCJIOBIIIA Ha 1€ UiTKy 3roay (Himeuuuna, Jlanis, HIBewis, Betinapis).

- Opt-out (mpe3ymris 3roan): 0coda BBAXKAETHCS JOHOPOM, SIKITIO 32 KUTTS HE
BucnoBuia 3anepeueHHs (Icmanis, ®panmis, ABctpis, Himepmanmmm, Ilopryramis,
VYropiuna).

binbuiicTe €BpoNeHChKUX KpaiH MIATPUMYIOTH MOJENb MPE3YMIIil 3roAu SIK
OL1bII epeKTUBHY JIs1 30UIbIIEHHS KUIBKOCTI TPAHCIUIAHTAIlIN, 32 YMOBHU HaJIEKHOTO
1H(OpMyBaHHS HACEJIEHHS Ta MOBaru J0 MpaB JIOUHU.

AHami3 3MICTYy HOPM YHMHHOIO 3aKOHOJABCTBAa YKpaiHU CBIAYUTH TIPO
3aCTOCYBaHHSI Mpe3yMIIiii He3roau: «KoxkHa mOBHOMITHS Ji€3aTHA 0c00a Ma€e MpaBo
HaJaTH y NHUCHMOBIM (€JIEKTPOHHIN) (opmi 3rogy abo HE3roay Ha BUIYYEHHS
aQHATOMIYHMX MaTepiajgiB 3 1 TuUIa g TpaHCIUIaHTamii Ta/abo BUTOTOBIICHHS
0101IMITJIAHTATIB MICJIS BU3HAYCHHS ii CTaHy SIK HE3BOPOTHA CMEPTh (CMEPTh MO3KY a00
OloJIoTiuHa CMEPTh) BIAMOBIIHO M0 3aKoHY» (4. 1 cT. 16 3akony Ykpainu «IIpo
3aCTOCYBaHHS TPAHCIUIAHTAIlll aHATOMIYHUX MaTepiajiB JIt0InHI» ). B pa3i BincyTHOCTI
TaKoi 3r0JI, HASBHOCTI IMMMCHhMOBOT HE3r0IM Ha BUJIYYCHHS aHATOMIYHUX MaTepiaiB,
a00 BIJICYTHOCTI TIMCBMOBOi 3rojaud o0ci0, BH3HAYCHUX 3aKOHOM, BHJIYUYCHHS
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aHATOMIYHHMX MaTepiajiB AJis TPAHCIUIaHTaIlli Ta/a00 BUTOTOBIEHHS 0101MIUIAHTATIB Y
nomepiioi ocoou 3aboponsaerbes (4. 3 cr. 17 3akony Ykpainu «IIpo 3acTtocyBaHHsS
TpaHCIUIAHTAIlI] aHATOMIYHUX MaTepiamiB JIIOAUHI») [2].

[TocmepTHE TOHOPCTBO B YKpaiHi HE € MOIMYJISIPHUM Ta 3aCTOCOBYETHCS JOCUTD
piaxo. [lepur 3a Bce boMy CIpHsie MOJAENb MPE3YyMITLi He3roau. Aje, 1ie He €uHa
nepemkosa. TakoX BaKJIMBE 3HAYEHHS Mae€ 1 caMa [poleaypa peecTparii
MOTEHIIMHOTO JOHOPA, sIKA € CKJIAIHOI0 Ha ChoTo/IH1. [lonepeani cripobu 3anpoBaguTu
CIIPOIICHY MpoLEenypy, 30KkpeMa, uepe3 nopran «is», posnovanucs y 2022 pori,
npoTe, moBHOMacITabHa BiiiHa 3 PD 3aBaauiia peanizallii Takoro mpoeKTy.

B VkpaiHi BuIyueHHs aHaTOMIYHMX MaTeplajiB JJis TpaHCIUIaHTauli Ta/abo
BUTOTOBJICHHA 0101MIUIAHTATIB A03BOJIAETHCS Y JOHOPA-TPYIIA MICIs MIMUCAHHS aKTa
KOHCTaTallli cMepTi MOro TOJIOBHOTO MO3KY abo (ikcariii B MEIU4HIN JOKYMEHTAIli1
nmomepiioi ocodbu dakrty ii 6iomoriunoi cmepti (4. 1 ct. 17 3akony Ykpainu «IIpo
3aCTOCYBaHHS TPAHCIUIAHTAIlll aHATOMIYHHUX MaTepialiB iroAuHi») [2]. Lle momoxxeHHs
BIJIMIOBIJIA€ €BPOMEHCHKUM CTaHAApTaM, OJHAK MOTpeOy€e MOCUIICHHS MPO30POCTI Ta
JTOBIPH IO MEAUYHUX MPOLICTY].

Oxpemoi yBaru norpedye MUTaHHS AUTSIYOTO MOCMEPTHOTO JIOHOPCTBA, IO B
VKpaiHi  peryiaroeThCs  3aralbHUMU  HOpPMamMu M[po  TpaHCIUIaHTaiio. bes
nepeOUIbIIEHHS MOXHA CTBEPIXKYBATH, 10 TPAHCIUIAHTALIISI OPTaHIB y ITEH € OTHUM
13 HAUCKJIQJHIIINX HANPSAMIB Cy4acHOI MEIUIMHU, 10 MOE€HY€E CyYacCHI TEXHOJOTII 3
€TUYHUMU MMUTAHHIMH, & BIJCYTHICTh YITKOI'O MEXaHI3My MPaBOBOIO PEryJIHOBAHHS
JIMIIIE TIOCUIIIOE Ta aKTyalli3y€e JaHy NpoOJIEMATHKY.

3akoH Ykpainu «IIpo 3acTocyBaHHS TpaHCIJIaHTAIli aHATOMIYHUX MaTepiaiiB
JOJIMHI», SKUW PEryIIo€ MOPSIOK Ta 0COOJMBOCTI MPUKUTTEBOIO T4 MOCMEPTHOTO
JOHOPCTBA, HE MICTUTh OKPEMHUX IMOJIOKEHb I0A0 niTed. 3rogy abo He3rogy Ha
BUJTyYEHHS aHATOMIYHMX MaTepiaiiB 3 Tijia IS TpaHCIUIaHTAIlll Ta/ab0 BUTOTOBJICHHS
010IMILJIAaHTATIB MOXK€ HaJaTH JIMIIe MOBHOMITHS (i3uyHa ocoba, TOOTO micis
nocaraeHHs 18-piunoro Biky. Y pa3i cMepTi 0cobu BikoM 710 18 pokiB Taka 3rojia Moxe
OyTu HajgaHa 6aThkamu a00 IHIIMMU 3aKOHHUMH TPEJCTaBHUKAMU I1i€i ocodu (4.4. 1,
11 cr. 17 3akony VYxkpainu «[Ipo 3acTocyBaHHS TpaHCIUIAHTAIlli aHATOMIYHUX
MaTtepialiB JIOAUHIY) [2]. BiAMOBIIHO AUTHHA HE MOXE CAMOCTIMHO BUCIOBUTU CBOIO
BOJIIO, a pilmIeHHA 11 poAu4iB ab0 3aKOHHUX NPEACTaBHUKIB € CKJIQJHUM SIK
MICUXOJIOTIYHO, TaK 1 FOPUINYHO.

JUisi OpIBHSIHHS, B €BPONEMCHKUX KpaiHaX AMUTSIYE MOCMEPTHE JTOHOPCTBO
PETYIIOETHCSI OKPEMUMH MPOTOKOJIAMH, 110 BPAXOBYIOTh BiK AUTHHU (4aCTO Mexa —
12 abo 14 pokiB), 3roqy 0aThkiB a00 3aKOHHHMX IPEICTaBHUKIB, MEIUYHI KpUTEPii
CMEpTI MO3KY, a TaKOX 3JIMCHEHHsS KOMIUJIEKCY 3aXOJIB MI0J0 TCHUXOJIOTTYHOT
niaTpuMku cim’i. Hampukian, y Hinepnangax ta Icmanii mifoTh criemianbHI €THYHI
KOMICIi, sIKI CYMPOBOJIKYIOTh MPOIIEC MPUUHSTTS PIMICHb MIOAO0 TUTAYUX JTOHOPIB.
[Toxi6uwmit nocBia BapTo OyIio 6 3ampoBaanTH 1 B YKpaiHi.

3arajaoM, po3BUTOK IHCTUTYTY AMTSYOTO IMOCMEPTHOTO JIOHOPCTBA B YKpaiHi
MOXIJIMBUM JIMIIIE 32 YMOBHU pPO3POOJIEHHS YITKOTO 3aKOHOJAaBYOTO MEXaHi3MYy,

18



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

3aMpOBA/KEHHSI €TUYHOTO Ta ICHUXOJOTIYHOTO CYNpOBOAY, @ TaK0X MPOBEACHHS
1HbOopMaLIiHOT KaMIaHil 3 aKIEHTOM Ha JAUTAYE TOHOPCTBO.

[linBoasym TMIACYMOK, CIIJI 3a3HAYUTH, IO TapMOHI3aIlisd YKpaiHCHKOTO
3aKOHO/IABCTBA 3 €BPONEUCHKUMH CTaHAapTaMH y cepi MOCMEPTHOTO JOHOPCTBA €
HEOOX1THOI0 YMOBOIO ISl MIABUILEHHSI €()EKTUBHOCTI TPAHCIIAHTALIMHOT CUCTEMH.
BropoBamkeHHsT Ope3yMIniii 3rojid, €TUYHOI KOMYHIKallii 3 TpOMaCHKICTIO Ta
e(EeKTUBHUX €BPONEUCHKUX MOJENEH y CUCTEMY IPABOBOrO PEryJIOBaHHS YKpaiHU
JIUIIE CTIPUATUMYTh 30€pEKEHHIO KUTTS TUCSY MALIEHTIB.

CnMcoK BUKOPUCTAHMX JKepeJI:

1. IluButbHMI Konekc Ykpainu: 3akoH Ykpainu Big 16.01.2003 No 435-1V.
URL.: https://zakon.rada.gov.ua/laws/show/435-15#Text (mata  3BEpHEHHS:
26.10.2025).

2. Ilpo 3acTocyBaHHS TpaHCIUIAHTAIlli AHATOMIYHUX MaTEpialiB JIFOJHHI:
3aKoH Ykpainu BIJI 17.05.2018 Ne 2427-VIILI. URL:
https://zakon.rada.gov.ua/laws/show/2427-19#Text (nara 3BepaenHs: 26.10.2025).

19



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

IMPOBJIEMHI ACIIEKTH PEAJIIBALIIT IPUHIIUITY
HEYHNEPEJ)KEHOCTI CYY Y HUBLJIBHOMY CYJOYHUHCTBI
YKPATHHA

Ipuna boposcbka
KaHOUOam HpUOUYHUX HAYK, OOYeHm,
8.0. NPOBIOHO20 HAYKOBO20 CNIBPOOIMHUKA 8I00LNY HAYKOBO-NPABOBUX
excnepmus [ncmumymy npagomeopuocmi ma HAyKO80-NPABOSUX eKCNePIU3
Hayionanvnoi akademii nayk Yrpainu, m. Kuis, Yxpaina

Bignosimao mo wactuH 1-3 cr. 124 Konctutymii YkpaiHu mpaBocyaias B
VYkpaini 301ACHIOIOTh, BUKIIOYHO cyau. JlemeryBaHHs (yHKIIIH CyzdiB, a TakKoX
MpPUBJIACHEHHS IUX (QYHKIN I1HIIMMH OpraHaMH Y TOCAJOBUMH OCO0aMHU HE
nomyckaroTbes. KOpucaukinist cyniB MOMMPIOETHCS HA Oy Ib-IKUI IOPUANYHUAN CITIp Ta
OyIb-sike KpUMiHAJIbHE OOBUHYBaueHHA. Y Tepen0adyeHrX 3aKOHOM BUMAIKAX CyAH
PO3TISAAIOTH TAKOXK 1HIII CIIPABH.

[IpaBocynas B YKpaiHi 3M1MCHIOETHCS Ha OCHOBHHMX 3acafax (IIPUHIIMIIAX)
CYJIOYMHCTBA, BcTaHOBIEeHUX KoHcTuTyIier0 YKpaiHu Ta raiay3eBUM MpoLeCyabHUM
3aKOHOJIABCTBOM Y KpaiHH, sIKI IHTETPYIOTHCSL Yy HOPMU IPaBa, € OCHOBOIIOJIOXHUMU Y
BU3HAYEHHI ITpoliecyalbHOi (POPMHU K CYKYITHOCTI OKPEMHUX MPOIIECYaTbHUX 11 CYLy
1 YYaCHHKIB CYJIOBOTO IMPOIECY, Ta SKUMH KEPYEThCS CYJI TIPU PO3TJISAIl 1 BUPIIICHHI
CIIpaBH.

3rigHo 3 4. 1 ct. 2 HUIIK VYkpainu 3aBaaHHSIM HUBUIBHOTO CYJOYMHCTBA €
CIIpaBeINBUI, HEYNEPEHKEHU Ta CBOEYACHUW PO3TJISAA 1 BUPIMICHHS MUBIIBHUX
CIIpaB 3 METOI0 €(PEKTUBHOTO 3aXUCTy MOPYIICHUX, HEBU3HAHUX a00 OCTIOPIOBAHUX
mpaB, cBOOOJ 4u 1HTEpeciB (pi3MUHUX OCIO, MpaB Ta IHTEPECIB IOPUAMYHUX OCIO,
iHTEepeciB aepkasu [1].

[3 anaizy AUCIO3UIIi yKa3aHOi HOPMH MOYKHA JAIMTH BUCHOBKY, 1110 3aBJIaHHIM
[MBUIBHOTO CyJOYMHCTBA € posrn;m 1 BUpINICHHS IMBIIRHUX CHOpaB, IO
XapaKTEpPU3yIOThCA TAKUMU HEBIJI’€MHUMM 1 B3a€MOIIOB S3aHUMHU O3HAKaMU SK
«CTPABEIUBICTDY, «HEYIIEPEIKEHICTHY Ta «CBOEYACHICTHY, 110 Y CBOIN CYKYIHOCTI
J03BOJISIIOTH JIOCATTH MOro MeTu. Buxoasuu 13 3a3Ha4€HOT0, OyAb-IK1 NpolecyallbHi
i cyay, y TOMY 4YHCII 1 JUCKpPEIiHI MOBHOBa)XE€HHs, MalOTh BYMHSATHUCS 13
ypaxyBaHHSM 3a3HAY€HHUX O3HAK MPOIIeCyaabHOT (POPMU PO3IIIALY 1 BUPIIICHHS CIIPAB.

OcCHOBHI MAXOAM 111010 BU3HAUEHHS [IpaBa Ha CIPaBEIJIMBUNA CYIOBUM PO3TIIST
HajaHi y cT. 6 KoHBeHIIIT mpo 3aXUCT IpaB JIOAMHU 1 OCHOBOIIOJIOKHUX cBOOO 1950
p., — SIK O3S CIIPaBU «yIIPOJIOBK PO3YMHOI'O CTPOKY HE3aJICKHUM 1 0€3CTOPOHHIM
CyJIOM, BCTAHOBJICHIM 3aKOHOMY, 10, Y CBOO YEPTy, CIYTY€E TAPAHTIEI0 €PEKTUBHOTO
CyJIOBOTO 3aXHUCTy MOPYIIEHUX, HEBHU3HAHWX a00 OCIOPIOBAHUX TPaB, CBOOOI HH
3aKOHHHX IHTEpeCiB 0Ci0.

BomHowac y 1MBUIICTHYHIA JOKTPUHI TPHUHIMIN HEYMEPEHKEHOCTI Ta
HE3JICKHOCTI CyAy pO3IJISIIAIOTHCS Y HEPO3PUBHOMY B3aEMO3B’SI3KY. Y IBOMY
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KOHTEKCTI BapTO IMOTOJAUTHUCS 13 TYMKOIO, BUCI0BIeHOIO T. A. I{yBiHOMO, IO «MOXHA
TOBOPUTH TPO PI3HOCTIPSIMOBAHICTh HE3AJEKHOCTI Ta HEYTEPEKEHOCTI CYIIB: SKIIIO
HE3aJICKHICTh BiIOMBA€ HEMOXKIUBICTh OY/Ib-SIKOTO 30BHIIITHBOI'O THUCKY Ha CYJIJTI0, TO
HEYNEPEDKEHICTh BiAOMBaE OE3CTOPOHHICTH CYJJl CTOCOBHO CTOPIH CHOpY Ta
BIJICYTHICTb 3a1HTEPECOBAHOCTI B pe3yJbTaTax PO3TISAY KOHKPETHOTO cropy. OTxe,
HEYNepeKEHICTh Ma€ BUKIIIOUHO MEPCOHATBHUN BUMIP, CTOCYETHCS YIEPEHKEHOCTI
KOHKPETHOTO CYJIIl Ta MOro 3aiHTEPECOBAHOCTI B pe3yJibTaTax PO3IJISAY CIpaBH.
3a3HaYEHUM MOSCHIOETHCS IMAHEHTHUHN 3B’S30K MK MPUHIMIIOM HEYNEepeKEHOCTI
Cyay ¥ MUTAHHSIMHU CYJJIIBCHKOI €TUKHU Ta MPOIEAYPHU BIABOAY CYIIiBY» [2, ¢. 47].

€pporneiicekuil cyn 3 mpaB mwoauHu (naimi — €CIIJ) posrasgae kaTeropiro
«HEYMNEPEPKEHICTh CyAy» y 0araroacrieKTHOMY 3Hauy€HHi, Ky AudepeHlire Ha
00’€KTUBHY HEYIEPEDKCHICTh Ta CYO €KTUBHY HEYMNEPEKEHICTh, 3 METOI0
MPaBOMIPHOTO 3aCTOCYBaHHS MPOIECYyATbHUX MPABWII MPO BiJIBiA (CAaMOBIABIM), IO Y
CBOIO 4epry TMEepeliKopKae 3aTATyBaHHIO CyAOBOrO Tpormecy 1 3abesmeuye
CIIpaBeIUBE BHUPIMIEHHS CTIOPY y po3yMHi cTpoku. Tak, y pimenni €CIUI y cipasi
«binyxa npomu Yxpainu» Big 9 mucromama 2006 poky (3asBa Ne 33949/02)
3a3HAYA€ThCS, MIO0 «BIAMOBIAHO [0 YycraneHoi mnpaktuku Cydy HasBHICTb
0e3cTOpOHHOCTI BiAMOBIMHO 10 MN. 1 cr. 6 KoOHBeHIi NMOBUMHHA BU3HAYATHCS 3a
Cy0’€KTUBHMM Ta OO0 €KTUBHUM KpHUTEpisiMU. BIAmoBimHO 10 cy6 ekmusrozo
Kpumepito 6epyThCsl 0 yBaru 0COOMCTI MEPEKOHAHHS Ta MOBEIIHKA OKPEMOTO CY I,
TOOTO YU BUSBISAB CYAJsl YIEPEKEHICTh a00 OE3CTOPOHHICTh Yy JIaHiil CIpaBi.
BianoBigHO 10 06 ’ekmuenozco xpumepiro BU3HAYAETHCS, CEPEJl 1HIIUX aCMEKTIB, Yd
3a0e3IeuyBaB CyJl K TaKHil Ta HOro CKJIaJ BIICYTHICTh OYJIb-SIKUX CYMHIBIB y HOTO
0€3CTOPOHHOCTI. Y KOXHIM OKpeMii CIpaBi CJIiJ] BUPINIYBAaTH, Y4 MAlOTh CTOCYHKH,
[0 PO3TIIAIAI0THCS, TAKy IPUPOJY Ta CTYIIHb, IO CBiAYaTh PO HEOE3CTOPOHHICTH
cyay» (m. 49) [3].

OmauM 13 MexaHI3MIB peadizamii NPUHIUIY HEYIepPeHKESHOCTI Cyay Y
IIUBLILHOMY CYJOUYMHCTBI € BiABIJ (CaMOBIABIM) Cyuli. YKa3aHWA IPUHITAI BTIICHUN
y nonoxxeHHs crarei 36-37, 39—41 HIIK Ykpaiau, sKkuMu BH3HAYA€THCS ITACTaBU
BIIBOy (CamMoOBIABOMY) CyAZli Ta TPOIECyaTbHHA TOPSAIOK 3asBH TPO BiABIA
(caMOBiJIBI) CYUIL.

Pazom 3 TUM y CyAOBI TpakTHUIll ICHYIOTh HEMOOJWHOKI BHUITQJKH II0JI0
BU3HAYEHHSI KPUTEPIiB HEYNepeHKeHOCTI (0€3CTOPOHHOCTI) CyaJi Yy IUIONIUHI
3acTOCYBaHHA MOJoXeHb 1. 1 4. 2 c1. 36 HIIK Ykpainu, sk miacraBu amas 060B’ 3Ky
CyJJ11 3asiBUTH caMoBiB1a (3riaHO 3 4. 2 ¢T. 39 LIIK Ykpainu), y BUNaaKy po3risay
TaKUM CYJICI0 CIIpaBH, y SKif OJHIEIO 13 CTOPIH € CYyI, B KOMY MpPU3HAYCHUI Ha
rocajy CyJiIl Horo OM3bKUM poauyd ado WieH ¢imM’i. AJKe B POILIeCi pO3TIIsily TaKUX
CIIpaB, 30KpeMa y Cy/Il KacalllifHOi 1HCTaHIlii, BAHUKAIOTh CUTYyaIlii, Ikl TOTpeOyIOTh
aHaTI3y Ha TPEIMET BCTAHOBJICHHS HAsSBHOCTI a00 BIJICYTHOCTI TMOTEHIIMHOTO YH
peanbHOro KOH(MIIKTY IHTEPECIB y CYIIB, SIK1 pO3TJISIaI0Th BIIMOBIAHI CITPaBHU.

I3 cucremroro anamizy nosoxens ctT. 36 L{[1K Ykpainu MokHa TIATH BUCHOBKY,
10 OJIHIEIO 13 MIACTaB JJIsl CAMOBIJBOY CYZJ1 € OOCTaBHHH, SIKI CB1IYaTh MpO (HakT
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HAssBHOCTI KPOBHOTO CIOPITHEHHS a00 POJAMHHOTO 3B’S3KYy CYIJl 3 YYaCHUKAMH
CIpaBH a00 y4acThb CyJIl Y PO3TJISIl CIIpaBU y CKJIal KOJIETIi, 10 SIKO1 BXOISITh OCOOH,
0 € WieHaMU CIM’i, poauYaMu MK COOOI0 UM poaudamMu MOAPYXKxs cymmai. Tak,
BianoBigHO 10 1. 1 4. 1 c1. 36 LIIIK Ykpainu cymas He MOKe pO3rJIsgaTH CIpaBy 1
MiJJIsITae BiIBOAY (CaMOBIZIBOJY), SIKIIO BiH € YJIEHOM CiM’1 a00 OIM3BKUM POIUYEM
(40Nn0BIK, Ipy>KKMHA, 0ATHKO, MATH, BITYMM, MadyXa, CUH, JOUKa, TACUHOK, MayepKa,
Opar, cectpa, aia, 0ada, BHyK, BHy4YKa, YCHHOBJIIOBAY YW YCHUHOBJICHHH, OMIKYH YU
MIKTYBaJIbHUK, WIEH CiM’1 a00 OJM3bKUM pOJAWY IUX OCI0) CTOPOHM abo0 I1HIIUX
y4aCHHUKIB CyI0BOTO Mpoliecy, abo ocid, ki HajaBajlyd CTOPOHI a00 1HIIINM YYaCHUKaM
CIIpaBU IIPaBHUYY JIOMIOMOTY Y IIi#i CripaBi, a00 1HIIIOTO CYJUI1, SIKUM BXOJAUTH JI0 CKJIaTy
Cylly, IIO PO3IJsiAaEe 4d po3risigaB crpaBy. Jo ckiagy cyAay HE MOXYTb BXOAUTH
oco0wu, SIKi € yJeHaMu CIM’1, pondaMu MK COOOI0 M poardaMu MOAPYAHOKS (4. 3 CT.
36 LIIK VYkpaiun) [1].

3rigno 3 mpunucamu 1. 1 4. 1 ct. 36 LIIK Ykpainu no xona «oausbkux poouuis»
CyIJIl HaJeXaTh YOJIOBIK, JpYy>KHMHA, OaTbKO, MAaTH, BITYMM, Madyxa, CHH, JOYKa,
NacUHOK, Tagdepka, Opar, cectpa, 1ia, 0aba, BHYK, BHYYKa, YCHHOBJIIOBAY YH
YCUHOBJIEHUH, OMIKYH UM MIKIyBaJIbHUK, YWIEH CiM’1 a00 OJIM3bKUI POIUY LUX OCI0.

[TonaTTst «uneHu ciM’i» BuU3HayaeTbes y 3akoHl Ykpainu «IIpo 3amobiranHs
kopynuii» Big 14 sxoBTHS 2014 poxy Ne 1700-VII, sxumu €: a) ocoba, sika nepeOyBae
y w001 13 cy0’ekToM, 3a3HauyeHuM 4. 1 cT. 3 1poro 3aKkoHy, Ta JITH 3a3HAYEHOIO
cy0’€eKTa J10 JOCSITHEHHS] HUMU MOBHOJITTS — HE3aJI€KHO BiJ] CHIJIBHOTO MPOKUBAHHS
13 cy0’extom; 0) Oynb-sKki 0coOH, SIKI CITUIBHO MPOKHBAIOTh, MOB’S3aH1 CIIIBHUM
noOyTOM, MalOTh B3a€MHI IIpaBa Ta 000B’SI3KHU 13 Cy0’ €KTOM, 3a3Ha4yeHuUM y 4. 1 cT. 3
11bOTO 3aKkoHy (KpiM 0ci0, B3a€MHI IpaBa Ta OOOB’SI3KU SIKUX HE MAlOTh XapaKTepy
CIMEIHMX), Y TOMY YHCI]I OCOOH, SIKi CIIUJIBHO MPOKUBAIOTH, ajie HE MepedyBaloTh Y
w001 (4. 1 cT. 1 uporo 3akony) [4].

I3 cucremuoro anamizy n. 1 4. 1, 4. 3 ct. 36 I{IIK Ykpaiam, 4. 1 ct. 1 3akony
VYkpainu «IIpo 3anobiranHs KOpymilii» MOKHA JIMTH BUCHOBKY, 1110 HOPMAaTUBHO HE
BH3HAUEHO 00O0B’S30K CY/1 3aIBUTH CaMOBIABI, SIKIIO CyAJs HE € YWIEHOM ciM’1 abo
OJIM3bKUM POJIMYEM CTOPOHHM ab0 1HIIKMX YYACHUKIB CYyJOBOrO mpoiiecy abo I1HIIUX
0Ci0, SIK1 HaJJaBaJIM CTOPOH1 a00 THIITUM y4aCHUKAM CIpaBy IPaBHUYY JOMIOMOTY y i
9M 1HIIHA crpasi, a00 1HIIOTO CY/I, SIKUHA BXOJUTH JI0 CKJIATy CYy, IO PO3IIISIA€ YK
pO3IUIs/IaB CcrpaBy. Y JaHOMY BHUIIQJKY CyAJid 3000B’SI3aHUM 3asBUTH CAMOBIABIA 32
HAsIBHOCTI MijAcTaB, BU3HaueHuX 1. 5 4. 1 c1. 36 IIIK Ykpainu, a came icHyBaHHS
IHIIMX OOCTaBHUH, AKI BHUKJIMKAIOTh CYMHIB Yy HEyIMEpeIXeHOCTI abo 00’ €KTHUBHOCTI
CyJJil, 3 YpaxyBaHHSM SIK 00’ €KTUBHOTO, TaK 1 Cy0’€KTUBHOTO KPUTEPIIO.

B o0rpyHTyBaHHS 3a3HA4eHOr0, MPHUHATIIHO 3BEPHYTH YBary Ha CyJOBY
NPaKTUKY €BPONENCHKOTO CyAy 3 IPaB JIOMHU 1010 OL[IHKK 0OCTaBHH, SIK1 CIIyTYIOTh
JUISL TIPUITYIIEHHST YIEPEMKEHOCT1 CYy i, K0 HOro OJM3bKUN poaud mepedyBae y
TPYJIOBHX BIIHOCHHAX 3 y4acCHUKOM cnpasu. Tak, y pimenHi €CILI y cnpasi Koulias
npotu Kinpy (Koulias v. Cyprus) Bin 19 cepnus 2020 poky, 3asBa Ne 48781/12
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3a3HAYAETHCS, MO «KOJIU CYAJS MA€ POJUHHUN 3B 30K 3 MPAIIBHUKOM FOPHIAYHOT
bipMu, SIKUI MPEJICTABIISIE CTOPOHY B KOHKPETHOMY IPOBAJIXKEHHI, 1€ caMe 110 co01 He
€ TJICTaBOO IS BIBOY cynii. Kposua cnopionenicms He 0008 13K080 Npu3800Ums
00 610600y cy00i. OIHAK, 116 CTAHOBUTH CUTYaIlit0 a00 3B’SI30K, 10 MOKE BUKIUKATH
CYMHIBH B HEYIEepeHKEHOCTI Cy 1. UM € Takl CyMHIBH 00’ €KTUBHO OOTPYHTOBAHHUMH,
OyJie 3HaYHOIO0 MIpPOIO 3aJI€KaTh BiJl 00CTaBUH KOHKPETHOI CTIpaBy 1 HU3KHU (aKTOPIB,
SK1 MalOTh BPaXxOBYBATHCS MPHU BUPILICHH] LIbOro MUTaHHA. J[o Takux QakTopiB ciij
BIIHECTH, inter alia, MOXJMBY TPUYETHICTh poOJaWYA CY1 JO CIHOpaBH, IO
pO3MIISIIAEThCA, TIOCaay poAauYa CyAal B OpuauyHii ¢ipmi, posmip bipmu, i
BHYTPIIIHIO OpraHi3aliiiny CTPYKTYypy, (piHAHCOBE 3HAUEHHS CIIPaBU JJISl FOPUIMYHOL
¢bipmu, a Takox OyIb-SIKH MOKIIMBUM (hIHAHCOBUM 1HTEpPEC a00 MOTEHIIIMHY BUTOTY
(Ta 11 po3mip) 3 O6oky pomuya (m. 61). OmHak, 3BaKar0uM Ha BaXKIUBICTH OIIHKU
BIIMOBIAHUX OOCTaBUH, KOJW BHHUKAE TakKa CHUTyallis (sIKa MOXE BHUKIHUKATH
MpUINYyIIeHHS a00 BUIUMICTb YIEPEIKEHOCTI), BOHA MOBHHHA OyTH PO3KpUTa Ha
caMOMy MOYaTKy MPOBAJKEHHS Ta OI[IHEHA 3 ypaxXyBaHHSM PI3HUX (aKTOPiB, HJIA
TOT0, 00 BU3HAYMTH, YU JIIMCHO BUHHMKJIA HEOOXIHICTh BIIBOAY y AaHii crpasi. Lle
BOXJIMBUI TIPOLIECYAIbHUI 3aM001KHUK, HEOOXITHUM I 3a0e3MeUeHHs HaJIe)KHUX
rapaHTii sk 00’€KTHUBHOI, Tak 1 Cy0’€KTUBHOI HEeyIepeKeHoc T (11. 63) [5].

VY BiAMOBIAHIN TJIOUIMHI BapTO 3BEPHYTH yBary, 10 3T1IHO 3 MOJIOXKEHHIMH Y.
2 cr. 39 HIIK VYkpaiHu yyacHUKH CIpaBU HaJIJEHI TIPaBOM 3asiBUTU BB CYUII.
Tomy y paHomMy BHIIQJIKy NP0 HEYNEPEMKEHICTh CYIAl MOXKE CBIIYUTH (DaKT
BIJICYTHOCTI 3asiBU yYaCHHMKIB KOHKPETHOI CIIpaBU MPO BIJABIA CYIJI Ha ITiJICTaBi,
Bu3HaueHi y 1. 5 4. 1 cr. 36 LIIK Ykpainu: cyaas He Moxke pO3IIISIaTh CIpaBy 1
MiJJIsITae BIABOTY (CaMOBIBOTY ), SIKIIO € 1HIIIT 00CTaBUHM, 110 BUKJIUKAIOTh CYMHIB B
HEYTepeIKEeHOCT1 a00 00’ €KTUBHOCTI CYl.

VY niacyMKy Ciiji 3a3HaAYMTH, 110 TPUHITUIINA HE3aJIEKHOCT] Ta HEYNepeHKEHOCTI
Cyly y IyalbHOMY B3a€EMO3B 3Ky CIYT'yIOTh JOCSTHCHHIO 3aBJIaHHS Ta METH
[MBUIBHOTO CYJOYMHCTBA. 3 METOI0 MPABOMIPHOIO 3aCTOCYBaHHS MpPOLECyalbHUX
IpaBWJI CaMOBIABOJY CYyAJl, HENPUIIYCTUMOCTI 3JIOBXKUBAaHHS CYJJICI0 NPAaBOM Ha
caMoBi1/IB1J, 3a0e3MeueHHs CIIPaBEeAJIUBOTO BUPIIICHHS CIPaBU Yy PO3YMHI CTPOKH,
BapTO PO3MJISAATH MIPUHIIAI HEYTIEPEPKEHOCT1 Cyly Y 0araToacleKTHOMY 3HAYeHHI —
K 00’ €KTUBHY Ta Cy0 €KTUBHY HEYIEPEIKEHICTb.
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3JJIMCHEHHS CYB’€EKTUBHUX CITAIKOBUX ITPAB ITPU
CIHAIKYBAHHI 3A 3AITIOBITOM

KOpiii 3aika
OOKMOp OPUOUYHUX HAVK, NPOGhecop, 20108HUL HAYKOBULL CNIBPOOIMHUK
8i00iy npusammnozo npasa i npoyecy Haykoso-oocnionoco incmumymy npueamnozo
npasa i nionpuemuuymaea imeri akademixa @. I'. Bypuaxa
Hayionanvnoi akademii npasosux nayk Ykpainu, m. Kuis, Yxpaina

PeanbHe 371licHEHHS Cy0’ €KTUBHUX MPAB MOXJIMBE JIMIIE 32 YMOBHU 1CHYBaHHS
nepeadadyeHuX 3aKOHOM MPABOBUX TapaHTIH iX peanizaliii. 3aKOHOIaBU€e 3aKPITICHHS
BU3HAYCHUX MEX 3JIIMCHEHHsS Cy0’€KTMBHHMX IMBUIBHMX TIpaB € OJHIEIO 13 (opMm
3a0e3MeUeHHs [INX 1HTEePECIB.

3niiiCHEHHST CIMAJKOBUX IIpaB Mae€ CBOi ocoOimMBOCTi. BoHM 3yMoOBieHi
BUHITKOBUMHU 32 CBOIM XapakTEepoM IOPUAMYHUMH (PaKTaMu, 3 HASBHICTIO SKHX 1
BUHHUKAIOTh CYO’€KTHBHI CIaJKOBI IpaBa, a caMe: a) BIAKPUTTSAM CIHAIIIMHU; O)
3IaTHICTIO 0COOM OyTH CHAJKOEMIIEM; B) HASBHICTIO CIAJKOBOrO MaiiHa; T)
MPUHHATTAM CIIAIIIMHN 0CO000, SIKa € CITaIKOEMIIEM 32 3aKOHOM YH 3a 3aIT0BITOM.

FOpuanyHuii 3MiCT TPaBOBIJHOCHH, 0 BUHUKAIOTh Y 3B’SI3KY 3 BIAKPUTTIM
CHAIIWHM, TIOJISITA€ Y BAHUKHEHHI y CIIaJIKOEMIIS CyO’ €EKTUBHOTO ITUBUIHHOTO TIPaBa -
SK [MO3UTUBHOTO TpaBa (IpaBa NPUWHATH CHAIINHY ), TAK 1 HETATUBHOT'O MpaBa (pasa
B1JIMOBHUTHCS B1J] CITa/IIINHN).

Bigkputts cnagumiu came 1no co0l He0CTaTHRO JJIsl TOTO, 00 CHagKOEMEIh
CTaB MPABOHACTYITHUKOM IpaB Ta 000B’SI3KIB MMOMEPJIOTO 1 pealli3yBaB CBOE MPABO Ha
cnaakyBaHHsa. CrnajiuHa HE MEePEeXOJUTh JI0 CHAJKOEMIIIB aBTOMAaTUYHO — BOHHU
NOBUHHI ii mpuiiHATU. be3nocepenne 3M1HCHEHHS Cy0’€KTUBHUX CHAJKOBUX TIPaB
BIJIOYBAETHCSl IUISIXOM YUYHWHEHHSI CHAJKOEMIIEM CHEIIalbHOTO OJHOCTOPOHHBOTO
MIPABOYMHY - IPUUHATTSA CIAAIIUMHA 200 BIIMOBH BiJ HET.

VY cr. 12 HuBinsHoro koaekcy Ykpainu (mam — L[K Ykpainu) BcTaHOBIEHO
OCHOBHI 3acajJil LIMBUILHOTO 3aKOHOJABCTBA: 0c00a 3MIHCHIOE CBOI LIMBUIbHI IpaBa
BUIbHO, Ha BJAacHUM po3cyd. HesnmilicHeHHsS 0co00r0 CBOIX IMBUIBHMX IIpaB HE €
MIJCTABOIO JUJISl 1X MNPUIMHEHHS, KPIM BHUIIAJIKIB, YCTAHOBJIEHUX 3aKOHOM. Takum
YUHOM, Oy/Ib-Kui Cy0’€KT Ma€ MPpaBo BUIbHO BUYMHATH 11, III0 CTAHOBJIATH 3MICT HOTO
IUBUIBHUX TIpaB, a00 yTpuUMyBaTHCs BiA iX yuuHeHHs. HixTo He Mae mnpaBa
MEPENIKOKATU Cy0 €KTY LMBUIBHUX TMpaB 3A1MCHIOBATH HaJEKHI MOMY IpaBa 4H,
HaBIIAKHW, MPUMYLIYBaTH HOTo 10 1X peaizalii.

Camoro (akty cMepTi CaJKoaBIlsl HEIOCTATHBO JIJIsl TOTO, 1100 MOTEHIIMHUI
CHAJKOEMEIh CTaB MPABOHACTYIMTHUKOM TpaB Ta 000B’s3KiB momepioro. [IpaBo Ha
MPUIHATTS CHAIIIMHU € Cy0 €KTUBHUM IMBUIBHUM TIPABOM, 3MICT SIKOTO TOJISITAE B
TOMY, IO TICHS BIAKPUTTS CHAIIIMHU Yy CIAJKOEMIISI BUHUKAIOTH MPABOMOYHOCTI:
NPUHAHATH CHAAIIMHY a00 BIIMOBHUTHCS BiJl HEi B3araii 4yd Ha KOPUCTh KOHKPETHOTO
caaKoemIls. [IpuitHATTS caIIMHN SIK OHOCTOPOHHIM MPAaBOYMH XapaKTePU3y€EThCS
HE JIMIIIE OCOOJIMBUMH CITOCOOAMU MPHUHHSATTS, @ i HEMOKJIUBICTIO BOJICBUSIBJICHHS 11T
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YMOBOIO 4H 13 3aCTepEKEHHSIM 3 OOKY 0c00H, sika mpuiiMae cnaamuny. Craakoemelb
HE MOXE 3asBUTU MPO MPUNHATTSA CHAAIIMHUA YaCTKOBO YW BIAMOBHUTHCS Bia HEl 3a
YMOBH HacTaHHs a00 HEHACTaHHS MEBHUX IMOJ1M 4 00CTaBUH y MaOyTHhOMY. 3asiBa
Opo NPUMHATTSA CHAALIMHU, AK 1 3asBa MpO BIAMOBY BiJ Hei, € 0e3yMOBHOIO Ta
6e33acrepexknoro. Bognouac LIK Ykpainu He BperynboBye NUTaHHS MIOA0 HACTIIKIB
OPUIHATTS CHAIUIMHU Y BUIMAJKaX, KOJIM CHAJKOEMEIb MA€ MPaBO Ha CIAJKyBaHHS
YaCTHHU CITQAIIMHU 3a 3alI0BITOM, @ YaCTUHM - 3a 3aKoHOM [3, c. 184—185].

SKIIo TSt TPUIHSATTS CITaIITUHU CITaIKOEMEITh TOBUHEH 3aCBITYUTH CBii HaMIp
OPUUHATH 11, TO BIAMOBUTHCS BiJ] CHAAIIMHU MOXKHA HE JIMIIEC INIJISIXOM TOJIaHHS
BIJIMOBIHOT 3as1BH, @ 1 YTPUMYIOUYHUCH BiJ JiM, sIKi O CBIAYMIIM MPO 11 TPUUHSTTS.

Cnaakoemelnlb MOXe NMPUUHATH CHAAIIMHY 1 MICHS CIUIUBY IIECTUMICSIYHOTO
CTPOKY 0€3 3BEpHEHHSI /10 CY]Ty, SKIIO 1HII CIIAJKOEMIIL, SIKI MPUHAHSIN CIAAINIUHY, HE
3anepeuyroTh MPOTHU IIOTO.

3 MOMEHTY BIIKPUTTS CHAIIIMHH y CIIAJKOEMIISI BUHUKAE TIEBHE MaifHOBE MPaBO
- mpaBo Ha craamuuy (4. 5 cr. 1268 LuBiasHOTO KOMekcy Ykpainm). Ile maliHOBe
paBO Ma€ OCOOJIMBI ITiJICTABM BHHUKHEHHS Ta BCTAHOBJICHI 3aKOHOM YacOBI MEXI1
icHyBaHHA. €IMHUN CIIaJKOEMEINb 32 3aKOHOM, 3a BIJICYTHOCTI 3aIlOBITY, HE TIOBHHEH
YeKaTH MIICTh MICALIB JyIsi oOpMIIEHHS chaaiuHu. SKio Haerbes mpo Oe3iTHe
MOAPY>KKS, TO 32 BIJICYTHOCTI 3alOBITY IIECTUMICSYHE OUIKYBaHHS BIIBIIS UM BIOBU
B3araji no30amieHe ceHcy. Pi3HI 0OCTaBUHM MOXKYThb 3YMOBJIIOBATHU y CIIAJIKOEMIIS
HEOOXIJTHICTh SKHANIIBUALIOIO PO3MOPSAKEHHS CHAAIIMHOIO - MOTpeda TEPMIHOBO
OTpUMATH KOINTH, OaKaHHS YHUKHYTH TSATaHWHHU, TIOB’si3aHOT 3 O(GOPMIICHHSIM
JOKYMEHTIB, BIJICYTHICTh IHTE€pPECY [0 YHOPABIIHHSA MaWHOM, IO MEpernuio y
CHajauuuy, abo X HeOaXaHHS BOJIOJAITH UM MalHOM. TOMy IIJIKOM CHIYIIHOIO
BUJIA€THCS TIPOTO3UILIS HAJATH CHAJKOEMIIIO MIPABO HA MPOAAXK CHAIIIMHH, SIKE 3a
CBOEIO MPABOBOIO MPUPOAOK0 CTAHOBUTHME YCTYNKY BUMOTH [1, c. 144].

3anoBigau MOke B OyIb-sIKUH Yac CKacyBaTH 3aloOBIT ab0 BHECTH 0 HBHOTO
3MiHM. BHeceHHS 3MiH BIAPI3HSETHCS BIJl CKAaCyBaHHS TUM, IO HE mependayae
KapANHAJIBLHOI 3MIHU OCHOBH 3aIIOBITY, JI0 SIKOTO BOHU BHOCSThCH [4, c. 105].

[TpaBoBi HaciIKK BU3HAHHS 3aMI0BITY HelilCHUM nependadeHi u. 4 cT. 1254 [IK
VYkpainu. [TonepeaHiii 3an0BIT BU3HAETHCS AIMCHUM JIMILIE Y BUIAAKAX, KOJIU HOBUU
3aMOBIT BU3HAHO HEIIMCHUM SIK CKJIAJEHUN Ai€3aTHOI0 (DI3UYHOI0 0CO00I0, sIKa Ha
MOMEHT MOTro CKJIaJlaHHS HE po3yMijia 3HaueHHsI CBOiX /il Ta (a00) He Morjia KepyBaTu
Humu (ct. 225 K VYkpainu), abo sKiIo 3amoBIT OyJIO CKJIAIEHO IiJl BIUIMBOM
HacuibeTBa (cT. 231 K Ykpainu). Buznanss 3anoBiTy HEAIMCHUM 3 1HILIKX I11/ICTaB
HE BIJHOBJIIOE YUHHOCTI MONEPEAHbOro 3anoBity. [IpoTe YoMy BU3HAHHS HENIMCHUM
HOBOT'O 3alOBITY HE 3aBXK/U TATHE 32 COOO0 BIAHOBJIECHHS YMHHOCTI MOMNEPEAHBOTO?
[Iparayun copaBeIMBOCTI, 3aKOHOJABEIb (AKTHYHO JOCATAE MPOTUIICKHOTO
pesynbTaTy. Hampukian, nepedyBaroyn y HENPHUSI3HUX CTOCYHKAx 31 CBOIMHU JITHMH,
ocoba ckiajia 3amoBIT HAa KOPUCTh OHYKa. 3roJIOM, MICIs HAPO/IKECHHS e OJIHI€q
OHYKH, 3allOBiJlad CKJIaB HOBHMM 3amlOBIT, IMOJUIMBINKM CIAIIIAHY MIK OHYKaMH
nopiBHy. [IpoTe 11e#i 3amoBiT OyJi0 MOCBIAYEHO B JIIKapHI JIiKapeM, KUl He iepeOyBaB
Ha YepryBaHHi, TOMY 3aIOBIT, 3p03yMLJI0, BUHAINA HeAIMCHUM. OCKUIbKY CKJIaIaHHS
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HOBOTO 3aIOBITY aBTOMaTHYHO CKAaCOBY€ BCl MOMEPEIHI, y Pe3yIbTaTl BIAKPUBAETHCS
CHaJIKyBaHHS 3a 3aKOHOM. J10 criajIkyBaHHs 3aKJIMKAIOThCA CIIaIKOEMIII TIEPILIOT YePTH,
710 IKUX OHYKH HE HaJIe)KaTh, HE3BaXKAalOUW Ha Te€, 110 Y HMBUILHO-TIPABOBIM TOKTPHHI
BUCJIOBITIOBAJIUCS JTYMKH IIIOJAO HECHPAaBEAJIUBOCTI CHaJIKOBO-IIPABOBOTO CTAaTyCy
OHYKIB CIIaJKoaBIs [2, c. 243].

TakuM 4YMHOM, Yepe3 HEJOCKOHAIICTh IPABOBOI HOPMHU CIIOTBOPIOETHCS
CIIPaBXXHsI BOJISI CHAJKOJABIS, 1 CHAAIIMHY OTPUMYIOTH OCOOHU, SIKMX BIH CB1JIOMO
HamaraBcsl YCYHYTH BiJ CIIaJKyBaHHSI.

3rigHo 3 4. 1 cT. 216 {uBUIbHOTO KOAEKCY YKpaiHU, HEAIMCHUN TPaBOYUH HE
CTBOPIOE IOPUJIMYHUX HACTIAKIB, KPIM THX, IO TOB’si3aHI 3 HOro HEIIMCHICTIO.
3aKkoHOJaBeIlb HE HajJa€ IMPABOBOrO 3HAYEHHS MiJCTaBaM BHU3HAHHS MPABOUYHHY
HiIKUeMHHMM. [3 aHami3y 3a3Ha4€HOI HOPMHU BUIUIMBAE IMIIEPATUBHUM BHCHOBOK, IO
OyIlb-SIKHI1 3amoBIT, SK PI3HOBHJ OJIHOCTOPOHHHOTO MPABOYMHY, BU3HAHUU CYIOM
HEJIACHUM - HE3aJIeKHO BIJ MIJCTAaB TAaKOTO BU3HAHHS - HE MOXE CKAacCOBYBATH
nonepeHii 3anoBiT. HenilficHuit 3aMIOBIT € aKTOM, 110 IOPUIUYHO HE ICHYE, a TOMY HE
MO3K€ 3yMOBJIIOBATH HACTaHHS OYIb-IKUX IMPABOBUX HACIIJIKIB.

Binrak, momiasHUM € BHECEHHs 3MiH 70 4. 4 cT. 1254 1luBiIbHOTO KOACKCY
VYkpainu, sSIKy NPOMOHYEThCS BUKIACTU Yy TakKid pepakiiii : «SKIo HOBUH 3amoBiT,
CKJIAJEHUI 3amoBiflaueM, BU3HAHO HEIIMCHUM, YHMHHICTh MOMEPEIHHOIO 3amOBITY
BIJTHOBJIFOETBCS.
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OCOBJIMBOCTI TIOHOBJIEHHSI CTPOKY IIPUMHSTTSI
CHHAJIIIMHU B YMOBAX BOEHHOI'O CTAHY

bornan Kupaaun
KaHOUOam HpUOUYHUX HAYK, OOYeHm,
3asi0ysay kagheopu yusinbHo2o npasa ma npoyecy Hayionanvnoi axaoemii
eHympiwnix cnpas, m. Kuis, Ykpaina

BoenHnii ctaH cTaBUTH IIepel IIPABOBOID CHUCTEMOK YKpaiHU HU3KY
HECTAHJAPTHUX 3aBJaHb, 30KpeMa y cdepl cnaakoBoro mpaBa. OgHUM 13 TakHUX
3aBJlaHb € BPETYJIIOBaHHS MPOOJEMHHUX MUTaHb, MTOB’A3aHUX 13 TOHOBJIEHHSAM CTPOKY
npuitHATTS cnaamuad. OcoOauBOi akTyallbHOCTI HaOyBae Tema uepe3 00’ €KTHBHI
TPYJIHOII, TOB’s3aHI 3 OOWOBMMH [iSIMHM, €BaKyalll€l0 HACEJICHHs, MOOLII3aIli€ro,
TUMYACOBOIO OKYTAITIEI0 TEPUTOPIA Ta OOMEXKEHHSM JOCTYIy J0 HOTapiaJibHUX
nociyr. Biarak, nuTaHHs BUBHAYEHHS «TTOBXHUX MPUYUHY MPOITYCKY CTPOKY Ma€ He
JUIIE TEOPETUYHE, a i MPAKTUYHOTO 3HAUYCHHSI.

Bignosigno mo monoxkens LK Ykpainu (crarti 1268—1270), cnagkoemenp Mae
IpaBo MPUIHATHU CIAAIIMHY 200 BIZIMOBUTHUCS B1Jl HET MPOTITOM IIECTH MICSALIB 3 Yacy
il BiAKpUTTS. [Ipomyck HbOro cTpoky 0€3 MOBaXHUX MPUYMH MA€ HACTIAKOM BTpaTy
npaBa Ha CHAJKyBaHHS, OCKIIbKM BBaXKA€THCS, 110 0Cc00a CHAAIMHY HE MpUiTHsIA.
Bianosinno g0 n. 20 po3ainy «IIpukinuesi Ta nepexinni nojoxenus» LK Ykpainu
nepeadadeHo, 10 y Mepioj Jli BOEHHOTO CTaHy B YKpaiHi, BBEJECHOIO YKa3oM
[Ipesunenra Ykpainu Big 24.02.2022 p. Ne 64/2022 [6], 3aTBepKEeHUM 3aKOHOM
VYkpainn Bin 24.02.2022 p. Ne 2102-I1X «IIpo 3aTBepmxenHs Ykazy llpesuaenta
VYkpainu "IIpo BBeZiIeHHS BOEHHOTO CTaHy B YKpaiHi» [5], Ta mpOTATOM JABOX POKIB 3
JTHSL IOTO MPUTIMHEHHS a00 CKACyBaHHS Yy BHUIIAJKY, SIKIIO CMEPTh (i3MYHOI 0COOU
3apeecTpoBaHa Ii3HIIIE HiXK Yepe3 OJIMH MICAIb 3 JHS CMEPTi Takoi ocoOu abo 1Hs, 3
SAKOTO ii OTOJIOLIEHO MOMEPJIOI0, CTPOKHU, BCTaHOBNEHI ctaTTeto 1272 1K Vkpaiuu,
00UYHMCITIOIOTBCS 3 JIHSA JAepKaBHOI peectpaiii cmepti ocodu. Ilpu 1mpomy yacom
BIJIKDUTTS CHAJIIMHU BBAXAEThCS JEHb CMEPTI CHAIKOAaBIsl ad0 JE€Hb, 3 SKOTO
CHaJKOJIABIs OTOJIOIIEHO TMOMEPIUM, HE3aJIeKHO BiJ 4Yacy Jep:KaBHOI peecTparii
cmepTti. Pazom i3 tum, 4. 3 cr. 1272 11K Ykpainu nepegdayae MOKINBICTh 3BEPHEHHS
70 CyZly 3 II0O30BOM IIPO BU3HAYEHHS JOJATKOBOIO CTPOKY ISl MTOJAHHS 3asBU MPO
OPUAHATTS CHAAIIWHK, SKIIO TPOIMYCK CTPOKY OyB 3YMOBJICHUN TOBRKHUMH
MPUYIUHAMH.

[Ipote, YnHHE 3aKOHOJABCTBO HE MICTUTh BUYEPITHOTO MEPENIKY TAKUX MPUYHH,
TOMY 1X OLIIHIOBAHHS 3/IIMCHIOETHCS CyJaMu 3 ypaxyBaHHSM KOHKPETHUX O0OCTaBHH
KOXHOI cripaBu. Tak, /uig npukiany, y nocranoBi Bepxosnoro Cyny Ykpainu Big 23
cepras 2017 poky y cnpai Ne 6-132011c17 3po0iaeHO BUCHOBOK, IO 32 3MICTOM CT.
1272 1K VkpaiHu NOBA)XHUMH NPHUYMHAMH MPOIYCKY CTPOKY I MPUAHSTTS
CHAIIINHNA € IPUYNHM, SIKI TTOB’s13aH1 3 00’ €KTUBHUMH, HENMEPEOOPHUMHU, ICTOTHUMH
TPYJIHOIIAMH JIJIsi CHAAKOEMIlST Ha BUMHEHHs Iux min. [IpaBuma 4. 3 cr. 1272 UK
VYkpainu mpo HajgaHHS JOJATKOBOTO CTPOKY ISl MOJAHHS 3asBU TPO TPUHHSTTS
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CHaJALIMHU MOXYTh OyTH 3aCTOCOBaHI, SKIIO: 1) y cagkoeMIrs Oy MeperKkou 1is
MIOTaHHS TaKO1 3asBH; 2) 111 00CTaBUHYU BU3HAHI CYJIOM MOBOKHUMH [4].

Y noctanoBi Bix 28 Oepesns 2022 poky, y crpasi Ne 750/2158/21, BepxoBuuii
Cya 3a3Ha4MB, 1110 TOBAKHUMHU IPUUMHAMH IPOMYCKY CTPOKY BU3HAIOTHCS, 30KpeMa:
1) TpuBasa xBopoOa CHAJKOEMIIIB; 2) BeJIMKAa BiJCTaHb MK MICIIEM IOCTIHHOIrO
MPOKMBAHHS CHAJKOEMIIIB 1 MICIIEM 3HAXOJKCHHS CIIaJKOBOTO MaifHa; 3) CKiajHl
YMOBH TIpalli, siKi, 30KpeMa, MOB’si3aHl 3 TPUBAIUMH BIIPSIKEHHSIMH, B TOMY YHUCII
3aKOpAOHHUMU; 4) mnepeOyBaHHS CHAIKOEMIIIB Ha CTPOKOBIA CIykO01 y CKJajl
30poiinnx Cun Ykpainu; 5) HEOOI3HAHICTh CIAJKOEMIIIB MPO HASBHICTH 3aMOBITY
toio [3].

V¥ nocranosi Big 10 aunus 2024 poky, y cnpasi Ne 522/13476/23, BepxoBHuit
Cyn, 3ayBaxuB, IO OI[IHKAa TMOBAXHOCTI MPUYUH MPOIYCKY CTPOKY NPUUHSTTS
CHA/IIUHA TTOBUHHA, y TEPIIy 4Yepry, CTOCYBAaTUCS MEPIOy BiJl MOMEHTY BIIKPUTTS
CHAIIIMHA W JI0 CIUIUBY HIECTUMICAYHOTO CTPOKY, BCTAHOBJIECHOTO 3aKOHOM IS ii
npuitHATTA. Came TpOTATroM IILOTO MEPioly MaloTh ICHYBaTH 00’ €KTHUBHI Ta 1CTOTHI
MEePEIIKOIA [ MPUAHATTA CHAAIIMHU. [HII Tepiogu JOCTIDKYIOTHCS, SKIIO Il
MEPENIKOIU TOYaJIM ICHYBaTH MPOTATOM HIECTUMICAYHOTO CTPOKY Ta TPHUBAIH [0
MOMEHTY 3BEpHEHHS /10 HOTapiyca abo 110 cyay [1].

[Ipu ubomy BepxoBuuii Cyn 3a3Hayvae, 10 CyJ HE MOKE BU3HATH MOBAXKHUMU
TakKi MPUYWHU TPOIYCKY CTPOKY Uil TIOJAHHS 3asBH MPO MPUHHATTS CHAAIIWHHU, SIK
IOpUIMYHA HEOO13HAHICTh O3MBAYa MIOJ0 CTPOKY Ta MOPSAKY NPUUHATTS CIIAILIUHHU,
HEOO013HAHICTh 0COOM MPO HASIBHICTH CIAJKOBOTO MailHa Ta BIAKPUTTS CHAIIINHHU,
MOXWIMK BiK, HENpale3/aTHICTh, HEBU3HAYCHICTh MIXK CIAJAKOEMISIMH, XTO OyJe
NpUiiMaTH CHAAUIMHY, BIACYTHICTh KOIITIB JUIsl MPOi3Ay A0 MICHS BIIKPHUTTA
CHAIINHY, HECTIPUATIUBI IMOTOIHI YMOBH TOLIO [4].

CynoBa mpakTHKa OCTaHHIX POKIB CBIIYUTH MPO TEHACHIIO A0 OUIBII
JAETaNbHOTO MIJXOJQy y BHU3HAUYEHHI KPUTEPIiB «IMOBAXHOCTI MPUYUH» MPOIMYCKY
cTpoKy. Iloka30BuUM y LIbOMY KOHTEKCTI € pimeHHsa KacaiiiiHoro muBijgbHOTO CyIy
Bepxosnoro Cyny Bin 26 6epes3ns 2025 poky, y cripaBi Ne 522/18483/21, y sikomy cyn
HAroJIOCWB, IO JIMIIE HASBHICTh KOHKPETHUX, TOKYMEHTAJIbHO IiATBEPIKECHUX
00CTaBWH MOXe OYTH IT1JICTaBOIO JIsl MTOHOBJICHHS CTPOKY. CaM (hakT 3armpoBaKCHHS
BOEHHOIO CTaHy a0o mnepeOyBaHHA OCOOM 3a MeXKaMH YKpaiHM HE BHU3HAEThCS
0€3yMOBHOIO MiJICTABOIO JJIsl BU3HAUEHHS TOAATKOBOTO cTpoky. Cyn 3a3HayuB, IO
KOKCH BHUMAJ0K Ma€ pO3TJSAAaTUCA IHAWBIAYalbHO, 3 YpaxXyBaHHSM peabHUX
MO>KJIMBOCTEN CMAJKOEMIIS JISITH B MEXKaX YCTaHOBJIEHOTO CTPOKY [2].

Ha namy aymky, mijg 4ac Aii BOEHHOTO CTaHy MOXXYTh BUHMKATH YHUCJICHHI
00CTaBWHHU, SKI YHEMOKJIMBIIIOIOTH CBOEUACHE 3BEPHEHHS CMAKOEMIIIB 10 HOTapiyca
ab0o B CUIbCHKHMX HAceJleHUX IYHKTaX — YIMOBHOBa)XEHOI Ha 1€ MOCaZ0BOi 0coOU
BiAIOBIZHOrO OPraHy MiCLIEBOTO CAaMOBpSIyBAaHHA. ImeThcs, 30KpeMma, Mpo
nepeOyBaHHs 0OCOOM Ha THUMYacOBO OKYIOBAaHUX TEPUTOPISAX, BIJACYTHICTh
TPAHCIIOPTHOTO CIIOJYYEHHS, €BaKyallilo, MOOLII3allii0, TOPAHEHHsI, TIepeOyBaHHS y
30HI OOMOBHX [iif, a TaKOXX IMPO TOUIKO/HPKEHHS a00 3HUIICHHS JOKYMEHTIB,
HEOOXITHUX i1 O(QOPMIICHHS CIAJIKOBUX CIIpaB. Y TakKUX yMOBaxX 00’ €KTHUBHO
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BUHUKA€E MOTpeda y «THYUKIIIOMY» 3aCTOCYyBaHHI IUBIIBHO-IIPABOBUX HOPM, SKi
PETYIIOIOTH MOPSAI0K IPUHHATTS CHAAIIAHU.

TakuMm 4YWHOM, TUTaHHS TOHOBIJICHHS CTPOKY I TPUWHSATTS CHAIIIMHU B
YyMOBax BOEHHOTO CTaHy HaOyno ocoOnMBOI Barm y 3B’A3Ky 3 00’ €KTUBHUMHU
oOcTaBUHAMH, IO ICTOTHO OOMEXYIOTh MOKJIMBOCTI TPOMAJISiH PEali30ByBaTH CBOI
CIIaJIKOBI MpaBa. AHaIi3 YMHHOTO 3aKOHOaBCTBA Ta CYJ0BO1 MPAKTUKK CBIIUUTD, 1110
3acTocyBaHHA mosioxkeHb cT. 1272 LK VYkpainu y 1eil mepioj Bumarae OuIbII
nudepeHIiioBaHOro MiAX0y.

Pazom 13 TuM, cyau oOrpyHTOBAHO AOTPUMYIOTHCS MO3MIlL, 110 MOHOBJICHHS
CTPOKY HE MO’K€ MaTH aBTOMAaTUYHOTO XapakTepy 1 moTpedye JOBEIEHHS KOHKPETHUX,
JTOKYMEHTAJIBHO MMiATBEPHKCHUX 00CTaBUH, SKi YHEMOXIHBUJIM CBOEYACHE BUNMHCHHS
T ciakoeMiieM. Y IbOMY KOHTEKCTI BOEHHUM CTaH HE € caM 10 cO01 MiJICTaBOO IS
MTOHOBJICHHSI CTPOKY, ajJié CTBOPIOE CEPEIOBUIIE, Y SKOMY Taki 0OCTaBMHU 3HAYHO
qacTilie BUHUKAIOTh. OTKe, MOJATBIINN PO3BUTOK CYJOBOI MPAKTUKU MA€E CHPUSITH
(GbOpMyBaHHIO €IMHUX MIAXOMIB JI0 OLIHKU «MIOBAXXHOCTI MPUYUH» 13 ypaxXyBaHHIM
peaniii BOEHHOTO dYacy, IO 3a0e3neunTh OajmaHC MK MPUHIIMIIOM IPaBOBO1
BH3HAYCHOCTI Ta HEOOX1HICTIO 3aXUCTY IPaB.

CnMcoK BUKOPUCTAHMX JIKepeJI:
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3ABE3INEYEHHSA PEAJIBALIL IPAB IHTEJIEKTYAJIBHOI
BJACHOCTI B YMOBAX HA/I3BBUYAUHUX CUTYAIIN

Ounexciit Konan
O0OKMOp WOPUOUYHUX HAYK, NPOghecop, NPOBIOHUL HAYKOBUL CNIBPOOIMHUK
Hayxoeso-0ocnionoi nabopamopii 3 npobdiem npomudii 3104UHHOCMI HABYAIbHO-
HAyK08020 IHcmumymy nogiyelicvkoi oisnvnocmi Hayionanvnoi akademii
sHympiwnix cnpas, m. Kuis, Ykpaina
Baaguciaas MeabHuUK

KaHouoam puoutdHux Hayk, 00yeHm, 3aCmynHuK HauaibHUKa HayKo8o-

00CNIOH020 BI00INTY MEXHIYHO20 PecyII08AHHS, MempOoao2ii ma cucmemu AKOCmi
HAYKO0B80-00CHIOHO20 YEeHMP)Y HOPMAMUBHO-MEXHIYHO20 pe2ytosanHs Incmumymy
HAYKOBUX 00CII0MHCEHb 3 YUBiNbHO20 3axucmy Hayionanvnozo ynisepcumemy
yusinvHozo 3axucmy Ykpainu, m. Kuis, Ykpaina

[HTEenexTyallbHa BIACHICTh € BaXKJIMBUM PECYPCOM €KOHOMIYHOTO Ta HayKOBO-
TEXHIYHOTO PO3BHUTKY JiepkKaBu. BoHa OXOIUIIOE pi3HOMAaHITHI 00 €KTH, TakKi SIK
BUHAXO/HM, KOPUCHI MOJENl, MporpamMHe 3a0e3NeyeHHs, HayKoBl po3poOku, 0asu
JAHUX, AaBTOPCHKI TBOPH, KOMEPIIHHY TAEMHUIO, 3HAKU JJI TOBAPIB 1 MOCIYT TOILO,
1[0 MAlOTh 3HAYHY €KOHOMIYHY Ta CTPATEr1uyHy LIHHICTb JJISl MIJIPUEMCTB 1 A€p>KaBU
3arajoM. Y mepioy HaJA3BUYAMHMX CUTYaIllli, 30KpeMa BOEHHOI'O CTaHy, LI MpaBa
CTalOTh OCOOJMBO BPA3IWBHMHU JO MOPYIIEHb, M0 MOXE MPU3BECTH A0 3HAYHUX
€KOHOMIYHHMX, HAYKOBHUX 1 CTpAaTEr1YHUX HACIIIKIB.

B yMoBax Haa3BUYaHUX CUTYalliil, TAKUX SIK BOEHHUU CTaH, CTUX1iHI J11xa abo
TEXHOTE€HHI KaTacTpodu, peamizaiis Ta 3aXHUCT MpaB IHTEIEKTyaJlbHOi BIACHOCTI
CTUKAIOTHCS 3 UYUCICHHUMHM BUKIMKaMU. [lopylieHHs [uX npaB MOXe NPOSIBISTUCS Y
HE3aKOHHOMY BUKOPHMCTaHHI, KOIIIOBaHHI, PO3MOBCIOKCHH] a00 3HMINEHHI 00’ €KTIB
IHTEJIEKTYyaJIbHOI BJIACHOCTI, L0 3aBJA€ IIKOJIM HE JIMIIE BJIACHUKAM IpaB, aje U
IPU3BOJATH /10 BTpaTU KOHKYPEHTHHUX IepeBar 1 HEraTUBHO BILUIMBAlOTh Ha HAYKOBO-
TEeXHIYHUM TTOTEHITIAJ JIepKaBH. TakuM YUHOM, 1111 Yac 00HOBUX 1, MOXKEXK, MOBEHEH
9H paialiiHuX aBapid iCHy€ 3arpo3a: — Gi3MuHOT0 pyHHYBaHHS 001aJHAHHS Ta HOCIIB
iH(MOopMaIrii; — BTpaTu HOCTYIYy 10 CepBEpPiB, 0a3 JaHUX 1 TEXHOJIOTIYHUX MPOIIECIB; —
posroyionieHHss KOHQIAeHIIMHOTI 1HGopMaIi uepe3 BIACYTHICTh KOHTPOIIO; —
OoKyBaHHS a00 3HUIICHHS HAYKOBO-TEXHIYHMX po3poOok. L{uBimpHuit 3axuct [1]
HACEJICHHS 1 TEPUTOPIN Yy TAaKUX YMOBaX HE OOMEKYETHCS JIUIIE OXOPOHOO JIFOACH 1
MaTepiabHUX LIHHOCTEH. BiH OXOIUIIOE TaAKOXK 3aXUCT KPUTUYHO BAXKIMBUX 00’ €KTIB
IHTECKTyaJIbHOI BIACHOCTI, SIK1 3a0€3Me4Uyi0Th (PYHKITIOHYBaHHS JepKaBH, HAYKOBO-
TEXHIYHUM MPOrpec 1 KOHKYPEHTOCIIPOMOKHICTh €KOHOMIKH.

Takum ymHOM, HaA3BHUaHI cuTyarii [1] CTBOPIOIOTH MOJATKOBI PU3UKH JIS
BJIACHHKIB 1HTEJIEKTYyaJIbHOI BIACHOCTI, 30KpeMa Lie:

— HE3aKOHHE BUKOPUCTAaHHSA 00 €KTIB I1HTENEKTyalnbHOI BiacHocTi. [lig uac
KpU30BUX TMOJIA Cy0’€KTH, SIKI MalOTh JOCTYN JO TEXHOJOTH, HpOrpaMHOro
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3a0e3neyeHHs: a00 JTOKYMEHTIB, MOXYTb CKOPUCTATHCS BIJCYTHICTIO KOHTPOJIO IS
BJIACHOTO 30aradeHHs abo MIKOIU KOHKYpPEHTaM;

— BTpPy4YaHHS Yy TEXHOJOTIYHI Tmpouecu. 3001 B poOOTI MiANPUEMCTB,
NOIIKO/PKeHH o0yiagHaHHs abo MepeX YHaCHiOK HaA3BUYAHUX CHUTyallii
CTBOPIOIOTH YMOBH JIJIsl HE3aKOHHOT'O BTPYYaHHS Ta KOIIIOBaHHS TEXHOJOT1H;

— PpO3TOJIOIICHHS KOMEpIiiHOI TaemHull. Han3BuyaiiHi cuTyarnii 4acTo
CYNPOBOIKYIOTBCSI Xa0COM 1 OOMEXEHUM KOHTPOJIEM JOCTYIY, IO 30UIbIIYE PU3UK
PO3rOJIOIIeHHS KOH(IAEHIIHHOT 1H(OopMaIlii;

— YCKJIQJJHEHWM JOCTYIl 0 MexXaHi3MIB 3axucty. Ilin yac Kpu3oBHUX MOIIN
BJIACHHUKH 1HTENEKTyalIbHOI BIACHOCTI MOXKYTh CTUKATHUCA 3 TPYAHOIIAMH Y TOAAaHHI
MO30BIB 1 peaiizallii IMBUIbHUX MPABOBUX 3aCO01B 3aXHUCTY.

Binrak, epexTuBHMIT TUBUIBHUN 3aXUCT 00’ €KTIB 1HTEIEKTYabHOI BIACHOCTI
CTa€ HEBIJ'€EMHOIO CKJIAQJOBOIO 3arajbHOi cHUCTeMH Oe3leKku. Y KOHTEKCTI
IHTEJIEKTyaIbHOI BIIACHOCTI 1OTO POJIh BKITIOYAE:

— OIIIHKY PU3UKIB 1 IJAHyBaHHS 3aXOfiB OE€3MeKH, 30KpeMa BCTAHOBJICHHS
MPIOPUTETHOCTI O00’€KTIB 1HTEIEKTYyaJIbHOI BJIACHOCTI, BHU3HAYEHHS KPUTUYHO
BOKJIMBUX CEpPBEPIB, Ja0OPaATOPIii 1 TEXHOJOT1H, CTBOPEHHS IUIAHIB iX eBakyailii abo
3aXUCTY;

— (13uyHUIl 3axucT 00’€KTIB, IO Mependavyae BUKOPUCTAHHS 3aXUIIEHUX
CXOBHII, PE3EPBHUX MPHUMIIICHb, MPOTHUMIOXKEKHUX 1 MPOTUPATIallIHHUX 3aXOJiB,
aHTHBaHIAJBHUX CUCTEM JJIs 30€peKeHHsI HOCI1B 1H(opMaIlii;

— eBaKyalliiiH1 Ta pe3epBHI 3aX0/I1, a caMe CTBOPEHHSI KOIMI KPUTUUHUX JTAHUX
Ha (PI3MYHUX 1 XMApHUX HOCISX, €BaKyalls MaTeplaJiIbHUX HOCIIB y O€3MeuHl MicClid,
3a0e3Me4eHHs] aBTOHOMHOT'O KUBJIEHHS JJI CEPBEPIB Ta J1a0OPaTOPHOro o0IaHAHHS;

— Oprasi3ailiiiHa mJaroToBKa epcoHaty, 10 Ma€ 3a METY MIPOBE/ICHHS HaBYaHb
1 TpeHIHTB Uil CHIBPOOITHUKIB HIOJ0 30€pekeHHs 1 3aXucty 00 €KTIB
IHTEJIEKTyaIbHOI BJIACHOCTI Yy HaJA3BUYAaWHUX YMOBAax, BCTAHOBJICHHS MPOIEAYP
OIEPAaTUBHOIO PEaryBaHHs Ha 3arpo3u;

— B3a€EMOJIIS 3 IepKABHUMH OpraHaMHM IIUBUIBHOTO 3aXUCTY, 30KpeMa 3aTydYeHHS
MOKEXKHOI OXOPOHH, AaBapiMHO-PATYBAJIbHUX CIIykKO, BIHNCHKOBHX 1HKEHEPHUX
H1PO3/LTIB 1 CHEIIaTi30BaHUX JICPKABHUX CTPYKTYP IS ONEPATUBHOTO pearyBaHHS
y BUIQJIKY 3arpo3u 00’ €KTaM 1HTEJIEKTyaIbHOI BJIACHOCTI;

— MOHITOPHUHT Ta ONEPATUBHE pearyBaHHS — BIPOBAKEHHSI CUCTEM PAHHBOTO
MonepeKEHHs Ta MOHITOPUHTY JIJISI CBOEYaCHOTO BUSIBJICHHS 3arpo3 1 3aro0iraHHs ix
BIUTMBY Ha 00’ €KTU IHTEJIEKTYaJIbHOI BIACHOCTI.

BaxnuBo, mo0 mignpueMcTBa Ta HAYKOBI YCTaHOBU IHTETPYBAJIM 11 3aXOAH Y
CBOIO CHCTEMY yNIpaBJIiHHS O€3MEKOI0 1 TICHO B3a€EMOIISUIN 3 JACP’KaBHUMH OpraHamMu
LUBIIBHOTO 3aXMCTY, IO JI03BOJMTH IIBHJIKO pearyBaTd Ha 3arpo3u Ta MiHIMI3yBaTH
IIKOAY JUTsl 00’ €KTIB IHTENEKTYyaIbHOI BIIACHOCTI.

CBo€10 4eproro, Mi>KHApOJHHUM JOCBI CBIIYUTH, 0 €(HEKTUBHUN 3aXUCT MpaB
1HTEJIEKTYyaJIbHOI BJJACHOCTI B YMOBaX HaJ3BUYalHUX CUTYallli MOXKIMBUHN 32 YMOBHU:

— TapMOHI3aIlli 3aKOHO/IABCTBA, TOOTO Y3rOJKEHHS HAIIOHAJIBLHUX 3aKOHIB 3
MDKHAPOJHUMHU CTaHJApTaMH y cepl IHTENeKTyalbHOI BIACHOCTI;
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— CHiBOpaii MiX JAep)KaBamH, IO Tepeadadae BCTAHOBJIEHHS MEXaHI3MIB
CHIBIpall MK Jep)kaBaMH JUIsl 3a0€3MEUEHHs 3aXUCTy MpaB IHTEIEKTYaJbHOI
BJIACHOCTI;

— BHOPOBA/DKEHHS CICIIANI30BaHUX TMPOLEAYp, 30KpemMa po3poOKy Ta
BIIPOBAKEHHSI CTIEL1aTi30BaHUX MPOLEAYP 3aXUCTY MPpaB IHTEIEKTyaIbHOT BIaCHOCTI
B YMOBaX HaJI3BUYaHUX CUTYaIIiil.

[lincymoByroun,  3a3HauMMo, 10  3a0e3nedyeHHs  peamizauii  mpas
IHTENIeKTyaIbHOI BJIACHOCTI B yMOBax HAJ3BUYAMHUX CHUTYaIlil € BaXKIUBUM IS
30epeKEeHHS] E€KOHOMIYHHUX 1 TEXHOJOTIYHUX PECypCiB, KOHKYPEHTHUX IepeBar
HIIIPUEMCTB 1 HAYKOBO-TEXHIYHOTO TMOTEHIIany AepkKaBH. L[MBUIbHUN 3aXUCT, K
KOMIUIEKC OPraHi3aliiiHuX, TEXHIYHUX 1 KOOPIUHAIIIMHUX 3aXO0/IiB, T03BOJISE:

— OIIEpPaTUBHO pearyBaTH Ha 3arpo3u;

— 30eperTu KpUTUYHO BaKJIUB1 TEXHOJIOTI Ta 1H(hOpMAILiio;

— MIHIMI3yBaTH €KOHOMIYHI Ta HAYKOB1 BTPATH;

— MIATPUMYBATH O€31eKy HaceICHHS Ta IHPPaCTPYKTYpH.

Taki 3axomuM  MTO3BOJISIIOTH ~ MIHIMI3yBaTH  PU3BUKH  BTpaTH 00’ €KTIB
1HTEJIEKTyaJIbHOI BJIIACHOCTI, 3a0€3MEYNTH HIBUJIKE BITHOBJICHHS MOPYIIEHUX TPaB 1
NIJBUILLUTU CTIMKICT CHUCTEMH 3aXMCTy IHTEJIEKTYaJbHOI BIJIACHOCTI HAaBITh Y
CKJIaJIHUX YMOBax HaJ3BUYAWHUX CUTYaIlH.

CnHcoK BUKOPUCTAHMX JKepeJI:
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1 7#Text
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BUXOBAHHSI B YMOBAX BOEHHOI'O CTAHY B YKPAIHI B
3AKJAJIAX OCBITU: HOBUH 3MICT I LLJISIXUA MOT'O PEAJIIBALILL

JIroooB Kpacrok
3acmynHuK OUpeKmopa 3 Hag4aibHo-8UX08Hoi pobomu Ipnincvko2o
akademiunoeo niyeto « Mpisay m. Ipnins, Yrpaina
Oxcana Mapymak
suUmMeNb MexXHO102ii ma mpyo0o68o2o HaguaHus. Ipnincvko2o niyero Ne3
Ipnincokoi micokoi paou, m. Ipnine, Ykpaina

VY 2022-2023 pokax MiHICTEpCTBO OCBITH 1 HAyKH YKpaiHU BU3HAUUIIO HOBI
NpIOPUTETHI HANpsSMU BUXOBHOI poboTM B 3akianax ocBitu. Cepen HUX —
HaIllIOHAJBHO-TIATPIOTHYHE BUXOBaHHSA, 3a0€3MEUCHHS TOTPUMAHHS IpPaB JTUTHHH,
MpoTUIiS OYJIHTY, 3alo0iraHHs JOMAIlHHOMY HACHJIBCTBY Ta TOPTIBII JIFOAbMH,
npodilakTUKa JAEBIaHTHOI MOBEIIHKH W IIKIJIMBUX 3BUYOK, PO3BUTOK YYHIBCHKOTO
CaMOBPSAYBaHHS, MIATPUMKA CIMEMHOTO BUXOBaHHSI. OKpeMo OyJi0 HAroJomieHO Ha
HEOOX1THOCT1 MIJATOTOBKHU IEJAaroriB JI0 HaJIaHHS ICUXOJIOTIYHOI JTOMOMOTH JIiTSAM Y
BOEHHUX YMOBaX.

Jlo mouaTky BiifHM BHUXOBHA JISJIBHICTh 30CEpEKyBajacs MNEPEeBaXHO Ha
MOpPAJIbHOMY, TPOMAISHCBKOMY, TPYJAOBOMY, CKOHOMIYHOMY, €CTETHUYHOMY,
($13MYHOMY Ta MOJITUYHOMY BHXOBaHHI. TemH 3amoOiraHHsi HACWIbCTBY, OYJIIHTY,
TOPTIBII JIFOAbMHU, & TAKOXK B3a€MO/I11 IITKOJIU 3 POJAMHAMU PO3TIISIAINCS EPEBAXKHO B
MEKax poOOTH COIIAIbHUX MEeAarorip 1 ncuxoioris. [Ipote B yMoBax BIMHM aKIEHTH
3MICTHJIMCS — BIJ 3arajJilbHoro (opmMyBaHHS KyJbTYpPH MOBEIIHKM 10 KOHKPETHUX
3aBAaHb NaTPIOTUYHOTO, MPABOBOTO Ta OE3MEKOBOT0 BUXOBAHHSI.

Taki 3MIHU MOSICHIOIOTHCA THM, IO B yMOBaxX 30pOMHOrO KOH(IIKTY OCBITHI
3aKJIaJd, BIJIMIOBIIHO O MIKHAPOIHUX CTAaHAAPTIB COIIaIbHOI MATPUMKH HACEICHHS,
BUKOHYIOTh HOBI (DYHKIIIT — cOIllalibHY, O€31eKOBY, IHpOpMAIliiHY ¥ KOHCYJIbTaTHBHY.
[IIkomu cTalOTh HEHTpPaMH HaJaHHS TYMaHITapHOI, MCHUXOJIOTIYHOI Ta COIlladbHOI
nornoMoru. BogHouac BiifHa B110yBa€ThCS HE JIMIIE HA MOJ1 0010, a i Yy CYCHUIBHOMY
Ta 1HGOPMAIITHOMY TPOCTOPI. T0My mejaroriyda  MpocBiTa POAMH 1 JiTel
pO3MISIIAETECA K YacTHHA OCBITHROTO (DPOHTY, CHOPSIMOBAHOTO HA 3aXHUCT
HAILlOHAJILHOI CB1IOMOCTI i [IHHOCTEH.

VY cydacHux ymoBax ¢hopMyBaHHsI LIIHHICHUX OpPIEHTUPIB HAOyBae 0COOJIMBOTO
3Ha4YeHHs. SIKIIO paHille OCBITHIM AUCKYpPC TSDKIB A0 1/1€i €BpoiHTerparii Ta
dbopMyBaHHS €BPOMEHCHKUX I[IHHOCTEHW, TO CHOTOJHI Il MPOIECH BiAOYBalOThCS
OJIHOYACHO 3 YTBEPJKEHHSM YKpPATHChKOI HAIllOHAJIBHOI 1JEHTUYHOCTI. YKpaiHIli
3aXUIIAI0Th BJIACHY HE3aJICKHICTh, BIJACTOIOIOUM MPaBO Ha BJACHI I[IHHOCTI Ta
eBponeicbkuil BUOIp. ToMy BUXOBaHHS YKPaiHCHKUX 1 €BPONENUCHKHUX LIHHOCTEH Mae
3MIMCHIOBATHCS MapaJIelIbHO K CKJIaI0Ba 3a0€3IIeUCHHS HalllOHAJILHOI OS3IeKH.

3akoHO/aBCTBO YKpaiHu y cdepi OCBITH BHU3HAYAE I[IHHOCTI MOpST 13
KOMIETEHTHOCTSIMH, OJIHAK BOHO IlI€ HE BPaxoBYye creln(}iKy BOEHHOTO CTaHy, HOBI
BUKJIMKHU Ta 3MiHY CyCHUIBHUX TpiopuTeTiB. HUHI HAWBUIIIUMU MIHHOCTSIMH € JKUTTS
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JIOAVMHU Ta He3aNeXHICTh AepxaBu. Ocsita Mae (HopMyBaTH OCOOHUCTICTb, 3AATHY
IHTErpyBaTUCA B €BPONEHCHKY CIUIBHOTY, HE BTpavyalouu yKpaiHChbKOI CaMOOYTHOCTI.
CHutpHICTh IIHHOCTEH € 3alopyKol0 MHUPY ¥ CTaOUIBHOCTI, TOAl K HalllOHAJIbHI
IIIHHOCTI 3a0e3MeuyIoTh MepeMory Ta pyX YKpaidu 10 €Bponu.

dopMyBaHHS I[IHHOCTEH Yy CHCTEMI OCBITH CHOTOAHI BUXOIUTH 3a MEXIi
3BHYAMHOI MPOCBITHUIILKOI poO0TH. BOHO BKIIIOUA€E BeCh CIIEKTP BUXOBHUX €TalliB —
BiJl IHPOpPMYBaHHS 1O CTUMYJIFOBaHHSI CAMOBHUXOBAHHS, 0 IEMOHCTPYIOTh, 30KpeMa,
MpUKIAAM peanizanii Y KpaiHcbkoi XapTii BUIbHOI JI0JMHU B TepHOMIbCHKIM 00aCTI.
JIume cy0’ekTHa OCOOMCTICTh, 3JaTHA CAMOCTIMHO MPUIMATH PIlIEHHS, MOXe OyTH
AKTUBHUM YYaCHUKOM 3MIH. 3BiJICM BUILUIMBA€ BAXJIMBICTh PO3BUTKY YYHIBCHKOIO
CaMOBPSAYBaHHS, KpUTUYHOTO MUCIJICHHSI, MPAaBOBOi OOI3HAHOCTI Ta MPOQPIIaAKTUKH
NOpYIIEHb IPaB TUTHUHHU.

Panime 3axucHa (QyHKIlIS IMOKJIagagacs Ha COLIAIBbHUX II€IaroriB, MpoTe HUHI
BOHA € HEOOX1JTHOIO I BCIX OCBITSH, SIKI MIPALIOIOTh 13 BHYTPILUIHBO MEPEMIIICHUMU
ocobaMM, pOJAMHAMHU BIMCHKOBOCIYKOOBIIIB 1 BpPa3JIMBUMM TIpyNaMyd HACEJICHHS.
OCBITHI YCTaHOBM BHUKOHYIOTH (DYHKLIIO HE JIMILIE 3aKJIajdiB OCBITH, a W IIEHTPIB
CoIiayibHOI MATPUMKK Tpoman. lle Bumarae Bijg menaroriB 3HaHHS OCHOB IpaB
JIOJIUHY, 3aKOHOJABCTBA MPO 3aXUCT JITEH, MEXaHI3MIB B3a€MOJIl 3 TMOJIIIELO,
ciy>k0aMu y cripaBax JIiTeH Ta cCollialbHUMH YCTaHOBaMHU.

Tomy mpaBoBa MPOCBITa MENAroriB CTa€ HarajibHOIO MOTpeOor. BusiBieHHs
BUIMAJKIB HACUJILCTBA, 3HEBAru ad0 >KOPCTOKOr'0 MOBOJI)KCHHSI BUMArae BiJi YUUTENIB
BIIMOBIIHUX TMPOQECIMHUX KOMIETEHTHOCTEH, SKMX YacTo Opaky€e B HUHILIHIX
mporpamax NIJBUIIEHHS KBaii(ikauii. AHalOriyHa CUTyalisi CIHOCTEpIraeTbCcs 3
MIATOTOBKOIO OCBITAH Yy cdepl HalOHAIbHO-NATPIOTUYHOTO BHXOBAHHA, IO
PO3TIIAAAETHCS IEPEBAKHO UEpe3 NPU3MY 1IEHTUYHOCTI, @ HE O€3MEKH JepKaBU.

@Oynkuii mpo(INTAKTUKM HETaTUBHUX SBHIL, L0 TPATUIINHO Hallexaiu
COIIAIbHUM TIeIaroraM, HWHI PO3IIMPEHO 0 PIBHS 3arajJbHOOCBITHIX 3aBAaHb. lle
nependavae B3aEMOJII0 IMIKOJM 3 MICHEBUMH TpOMajJaMd Ta BIPOBAKCHHS
COLIIAJIBHO-TICUXOJIOrO-MIeAaroriyHuX CiIyX0, 3AaTHUX 3a0€3MEeYUTH KOMIUIEKCHY
niaTpuMKy. [loTpeOye yBaru it 3anpoBa/DKEHHS IHCTUTYTY «BUXOBATeNsl O€3MEKN» Yy
IIKOJaX, SIKUM O JomomaraB IeJaroraM y MPaKTAYHOMY BHUPIIIEHHI MOpoOieMm,
OB’ 13aHUX 13 O€3MEYHUM OCBITHIM CEPEIOBUIILIEM.

Humni Oe3meuHicTh 3aKiIaiB OCBITH € OJHUM 13 KJIIOYOBHUX 3aBJaHb I1€aroriaHol
CHUIbHOTU. Xo4a B 3akoHl Ykpainu «IIpo MOBHY 3arajibHy CepeaHI0 OCBITY» IIe
MOHSITTS BU3HAUYEHO, OJIHAK BOHO HE BPaxOBY€E OCOOJIMBOCTI BOEHHOTO cTaHy. OTXe,
MIJITOTOBKA OCBITSH JI0 3a0€3MeUeHHsT 0€3MEeYHOT0 CepeIoBUIla MOTpeOye OHOBJICHHS
HOPMAaTHBHOI 0a3M Ta 3MICTY IMiABUILIECHHS KBaJi(iKallli neJaroriyHux npamiBHUKIB.

MeroanuHi MaTepiaiM 13 3amoOiraHHs TOPTIBJIl JIIOJBMHU BXKE ICHYIOTH, ajie
OUIBIIIICTD 13 HUX CTBOPEHO JJII MUPHOTO Yacy. B ymoBax BiifHUM HEOOXiTHO OHOBUTH
MIIXOMW 3 ypaxyBaHHSM O0e3poOiTTs, Mirpaiii Ta HOBHUX COIIAJIBHUX PHU3UKIB.
Oco06muBoro 3HaueHHs1 Ha0yBa€ MCUXOJIOTTYHA MIITPUMKA IITEeH, IKY MarOTh Ha/1aBaTH
He Jumie ¢axiBii, a ¥ BuuTeni. BoaHowac mporpamu mpodeciiiHoro pO3BUTKY
MeJIaroriB MOKH He mependavaroTh HaJeKHO1 MIATOTOBKH B il cdepi.

35



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

[IpoBenenuii anami3 3acBigdye, IO CydyacHl HampsMU BUXOBHOI pOOOTH,
BH3HauUeHI MIiHICTEpCTBOM OCBITH 1 Hayku Ykpainu y 2022-2023 pokax, LIJIKOM
BIJIMOBIIAIOTh CYCHUIBHUM BHUKJIWKAM BOEHHOTO 4Yacy. Ix CIPSIMOBAHICTh Ha
HaI[lIOHATHHO-TIATPIOTUYHE, TMPAaBOBE, OE3MEKOBE Il TCHUXOJIOTIYHE BUXOBAHHS Mae
BQXJIMBE 3HAUEHHS I MIATPUMAHHS COLIAJIbHOI  CTIHKOCTI, (opmyBaHHSA
HaIlIOHAJIBHOI 1ICHTUYHOCTI Ta PO3BUTKY IPOMAISHCHKOI BIJMOBIAAIBHOCTI AITEH 1
MOJIO/].

Pa3om 13 TuM, mpakTUyYHA peajizallis LHUX HANPAMIB YCKIIATHIOETHCS HU3KOIO
CUCTEMHHUX TmpoOsieM. Jlo OCHOBHUX HaJle)aTh. HEJOCKOHAIICTh HOPMaTHBHO-
IpaBoBOi 0a3u, 10 HE BpaxoBYe crieln(iKu BOEHHOTO CTaHy; OpieHTallis mpodeciitHux
CTaHAApTIB MEJAroriyHUX NpPALliBHUKIB NMEPEBAXKHO HA MHUPHUN Yac; BIJICYTHICTh Y
mporpamMax MiABUIIEHHS KBali(ikaiii megaroriB Tem, MOB’S3aHUX 13 KPU30BUMH
CUTyaIlisIMH, TICUXOCOLIAJIHOI0  MIATPUMKOIO, TPABO3aXUCHOI  JisIIBHICTIO;
00MEKeHa KUIBKICTh MACIITAaOHUX JACP>KaBHHUX MPOTPaM 1 HEJOCTATHSI KOOPMHALIIS
MIDXK OCBITHIMU yCTaHOBaMH, TPOMaJiaMH Ta OpraHaMy BIIAJIu.

Jlist miaBUIIEHHS €pEKTUBHOCTI BUXOBHOTO MPOIIECY B YMOBAX BIWHU JOIIBHO
peaizyBaTH TakKi 3aX0/IH:

-  Boocxkonanumu - nopmamueno-npasoee  3a0e3neUeHHA  OCEIMHbLOL
0ianbHOCMI — BHECTU 3MIHU JI0 3aKOHIB 1 M1/I3aKOHHUX aKTIB, Iepe0aunBIIN TOHSATTS
«0e3reyHe OCBITHE CEPENOBHUINE B yMOBaX BOEHHOTO CTaHy», a TaKOXX OHOBHUTHU
npodeciiiHi  cTaHJapTH MEAaroriB  BIANOBIIHO JO Cy4yacHUX (QyHKUIA 1
KOMITETEHTHOCTEM.

- OHOGUmMuU 3Mmicm RBPOeciliHoi ni02omo6eKu 1 RIOGUUIEHHA Keanigikauil
neoazo2iunux npauienukie. BKIIOUUTH 10 NpOrpaM HAaBYAJIbHI MOJYJI 3 HaJaHHA
MICUXOJIOTIYHOT  JIONMOMOTH, B3a€MOJII 3 COIAJbHUMHU CIIy)KOamu, MPaBOBOI
0013HAHOCTI, KPU30BOIO MEHEHKMEHTY, (OPMYBaHHS IIHHOCTEH YKpaiHChKOI
Jep>KaBHOCTI Ta MeI1arpaMOTHOCTI.

- iHcmumyanizyeamu H06i poni 6 cucmemi oceimu. Po3mpuTH MeEpexy
COLIIANIbHO-TICUXOJIOrO-MEAAroTIYHMUX CIY>KO 1 3alpoBaJUTH TMOCaTy BHUXOBATEJ
0e3MeKu, BIIMOBIAAILHOTO 32 PEBEHTUBHY POOOTY, KOOPIMHAIIIIO 3aX0/1B O€3MeKH Ta
MIATPUMKY MeIaroridyHuX KOJICKTHUBIB.

- 3a0e3neyumu MemooOuyHy il HAYKO8Y RNIOMPUMKY GUXO0BHOT OiATbHOCHI.
Po3pobutu HOBI METOJMYHI MOCIOHMKH, TPOTrpaMHU Ta MPaKTUYHI PEKOMEHJallii 3
MUTaHb MMaTPIOTHYHOTO, TPABOBOTO, aHTUKPHU30BOT'O BUXOBAHHS, a/IalITOBaHI JI0 YMOB
BIMHU.

- nepeumu 6i0 NIIOMHUX NPOEKMIE 00 CUCMEMHUX npozpam. Ycniwni
IHiyiamueu, peanizo8ani 3a RNIOMPUMKU MINCHAPOOHUX opeaHizayil (30Kpema
FOHICE®), maroTs 6yTH MaciTaboBaHi Ha PiBHI JeP>KaBHOI MOMITUKY 3 BIAMOBITHUM
(hiHaHCYBaHHSIM 1 KaJJpOBUM 3a0€31CUEHHSIM.

- ROCUTTUMU CRIGNPAUIO MIMHC 3AKTAOAMU OCBIMU, 2DOMAOAMU MA OP2AHAMU
Micyeeoi enaou. HeoOXimHO CTBOproBaTM Ha 0a3l KT IMEHTPU COIIAJIBHO-
MICUXOJIOTIYHOT JIONMIOMOTH, 3aJly4aTH TMeaaroriB 1 OaTbKiB J0 BOJIOHTEPCHKUX 1
MIPaBOMPOCBITHUIILKUX 1HIIIATUB.
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- po3eueamu cucmemy MOHIMOPUHZY Il AHATIIMUYHO20 CYRPOBOOY BUX0EHO20
npouecy. 3arpoBaKEHHsI JEP>KaBHOTO MOHITOPUHTY €(DEKTUBHOCTI BUXOBHOT pOOOTH
J03BOJIUTh CBOE€YACHO KOPUTYBATH HANpPSIMH TOJITUKM W  OLIHIOBaTH i
PE3yIbTATUBHICTD Y KOHTEKCTI 3a0€3MeUCHHS HAI[IOHAIbHOT OC3IeKH.

TakuMm ynHOM, peanizallisi OKPECICHUX 3aX0/11B CIPUATHME CTBOPEHHIO LIJTICHOT
CHCTEMHU BUXOBaHH:, 3JaTHOI pearyBaTH Ha BUKJIMKH CbOTOJCHHS, 3a0e3neuyBaTd
MICUXOJIOTIUHY, COI[laJIbHY Ta MPaBOBY MIJATPUMKY JITEW, YTBEpP/UKYBATH yKPaiHCHKI
LIHHOCTI Ta 3MILIHIOBATH CTIAKICTh CYCNUJILCTBA B YMOBAaxX BIMHHU.
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AJIMIHICTPATUBHO-IIPABOBI TAPAHTII PEAJIIBALIIL ITIPAB
JAUTUHU HA CIM’IO, OCBITY TA OXOPORHY 3/10POB’A

Ouaexcanap Kosanenko,
acnipanm, [epoicasnuii nooamxosuii yHigepcumem, m. Ipnins, Ykpaina

JluThHa K caMOCTIHHUHN cy0’€KT IpaBa MoTpeOye MOCUIIEHOTO 3aXHUCTY 3 OOKY
JIEpKaBH Yepe3 CBOIO BPA3JIUBICTh - (P13UYHY, pO3yMOBY TolI0. BifTak BoHa He 31aTHA
3aXHCTUTU cebe CaMOCTIMHO 1 moTpedye 3axucty 3 0oky aepkaBu. KoHcTuTyiis
VYkpainu (4. 1 c1. 55) rapanTye mpaBo Ha 3aXHUCT KOXXHOMY I'POMaJSTHUHY Y KpaiHu
HE3aJIe)KHO BiJ BIKY, a IIMBLJILHO MpOIECyallbHE 3aKOHOAABCTBO (CT. 4 ) mependayae
paBO Ha 3BEPHEHHS KOXKHOI 0COOM 110 Cyay 3a 3aXHCTOM CBOiX MOPYIIEHUX,
HEBU3HAHUX a00 OCMOPIOBAHUX IpaB, CBOOO 4 iHTepeciB. TakoXK MpaBo Ha 3aXKCT
CBOIX MpaB Ta iHTepeciB nepeadadeno B CimeitHOMy kojaekci Ykpainu (ct. 18). Tak,
CyJl MOX€E 3aCTOCOBYBATH CIIOCOOU 3aXMCTYy CIMEMHUX MpaB Ta IHTEPECIB BUIHAYECHI Y
4.2 c1. 18 CimeitHoro kojekcy Ykpainu. BomHodac ciii 3ayBakuTu, IO CyJ € HE
€IMHUM OPTaHOM, YIIOBHOB)KEHUM 3/I1IMCHIOBATH 3aXUCT MIPaB Ta IHTEPECIB TUTHUHU, a
cyioBa (opMa 3axucTy € Juiie OJHI€ 13 (opM, SKI COpsIMOBAaHI Ha 3aXUCT
MOPYIIEHOTO, HEBU3HAHOT'O YU OCIIOPEHOTO TpaBa IUTHHH. X0Ya came cyaoBa hopma
3aXHUCTy MAa€ «BUKIIOYHY KOMIIETEHIII0 3 HAMOUIbIl BaXKJIMBUX MUTaHb CIMEHHUX
BIJIHOCHH, B TOMY YHCJIl MMUTaHb BCTAHOBJEHHS (hakTy OaThbKIBCTBa, MAaTEPUHCTRBA,
BU3HAHHs MaTepuHCcTBa (CT. cT. 130 — 132 CimeliHoro koaekcy YKpaiHu), BUPIILICHHS
CIIOPiB MK OaTbKaMH 1010 3a0€3MeUeHHS 0COOMCTUX HEMAWHOBUX MpaB AUTHHU (CT.
ct. 145 — 149, 159, 161, 167 — 169 CimeiiHoro KoJekcy YKpaiHu), NUTaHb
nmo30aBneHHss OarbKiBChbkUX TmpaB (cT. 164 CimeitHoro komekcy VYkpaiHu), ix
noHoByeHHs (cT. 169 CimeitHoro KOAeKCy YKpainu), BimiOpaHHs TUTUHU BiJ OaThKiB
a00 OMHOTO 3 HUX, HE M030aBistoun iX OaTbkiBcbkuX mpaB (cT. 170 CimeitHOTO
KoJieKCcy YKpainm), ctsarHeHHs aniMeHTiB (cT. 181 CimeitHoro xoaekcy Ykpainu) Ta
J0/IaTKOBHUX BUTpAT Ha AUTHHY (cT. 185 CiMeiiHOTO KOJIeKCY YKpaiHu), yCHHOBIICHHS
autuHU (cT. 224 CiMEHHOTO KOJEKCY YKpaiHu), CKacyBaHHS YCHHOBJICHHS (CT. 238
Cimetinoro koaekcy Ykpainu) Tomo [1, c. 158].

[Ipn BupillleHHI CIMEHHHMX CIIOpIB SK aJbTEePHATUBHY (HOPMY 3axXHUCTy
MOPYIISHUX IpPaB BUKOPUCTOBYIOTh CiMelHy Mmemiaiito [2; 3; 4]. BogHnodac Bapto
BIIMITUTH, IO TNEPELIKOAO0 ISl YKJIaJCHHS MHUPOBOi YroJd € BCTAHOBJICHHS Y
CIMEMHOMY 3aKOHOJIaBCTBI CIIEIiabHOT KOMIETEHIII CYIy JJI BUPIIIEHHS TaKUX
CHopiB, sIK: BU3HaHH U100y HexaiiicHuM (ct. 40 CK), no36aBneHHsi 0aTbKiBChbKUX
npaB (cT. 164 CK), posipBanusa nuio0y (ct. 105 CK), ycunosnenus (ct. 207 CK),
BCcTaHOBJIeHHs (pakTy OarbkiBcTBa a60 MarepuHcTBa (cT. 130, 132 CK) Tomo. Kpim
TOTO, SK cIymHo 3a3Hadae B.}O. €Bko, y 6ararbox CIMEMHHX CIpaBax MPEIMETOM
CyJIOBOTO 3aXHCTy € TpaBa Ta IHTEpEeCHU MITeH, SKi 3aXUIIAIOTBCA Yy Tpoleci ix
3aKOHHUMHU MPEICTABHUKAMHU, a y IEIKUX BUIAKaX — IPOKYPOPOM YU OPTaHOM OIIKH
Ta MiKITyBaHHA. [HTEpecH miTel Ta 1X 3aKOHHHMX IPEJACTABHHUKIB JAJICKO HE 3aBXKIU
CIIBIIAJIal0Th, T4 YKJIAJACHHS MHUPOBOI YroJud MOXKE 3amloJisITH IIKOJIY IMpaBaM Ta
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3aKOHHUM 1HTepecaMm aiteil. ToMmy cya, 3ayBaxkye yueHa, Ma€ y BIAMOBITHUX BUTMAAKAX
HaANOUIBLI PETEIbHO MEPEBIPUTH, Y HE MOPYLIYIOTh YMOBHM MUPOBOI YIOJH IIpaBa Ta
3aKOHHI IHTEpPECH MITell TpH peaizarlii JUCTO3UTUBHUX IMOBHOBAXKEHb 3aKOHHUX
npeactaBHukiB. Kpim Toro, BiamoBimHo 1o 4. 4 cr. 13 HIIK Vkpainu, cyn 3amydae
BIJIMOBIIHUI OpraH 4 0co0y, SKMM 3aKOHOM HaJIaHO MPaBO 3aXHUIIATH ITpaBa, CBO00aU
Ta IHTEPECH 1HIIUX 0Ci0, SKIIO /il 3aKOHHOTO IMpeJCTaBHUKA CylepeyaTh 1HTepecaM
ocoOu, sIKy BiH npejcTaBiisie [5, ¢. 144]. AHani3yrouu CyJI0BY IPAKTUKY HIOA0 3aXUCTY
ciMeliHUX mpaB Ta iHTepeciB nutunu [.B. UexoBcbka 3ayBaxye, 1o npotsarom 2022-
2025 pokiB HaiOUIbIy YAaCTKy CYAOBHX CIIpaB, IO MICTATbCS Yy €IUHOMY
JEepKaBHOMY PEECTP1 CYJIOBUX PIIIEHb CTAHOBIATH CYAOBI CIIOPH 1100 BU3HAYCHHS
MICUS MPOXUBAHHA JUTUHM, YCHUHOBIICHHS; YCYHEHHs NEPEIIKOJl y CIUIKYBaHHI 3
TUTUHOIO (IIThbMHU) Ta BU3HAYEHHS MOPSAIAKY y4acTi B 11 (iX) BUXOBaHHI; M030aBICHHS
0aTbKIBCHKMX MPaB; CTATHEHHS aJIMEHTIB Ha YTPUMaHHS HEMOBHOJITHIX MITEH;
BCTAHOBJICHHS OMIKH Ta MiKJIyBaHHs [6, c. 80].

[Tpu npomy mpu BuUpimieHHI OyIb-KHX CIMEMHHMX CIIOpPIB BaXKIMBO MISTH 3
no3ulii «Halkpamux iHTepeciB autTuHny». Tak, y Kousenuii OOH npo npaBa qutnHu
3a3Hau€HO, 10 AUTHHA HAAUISETHCS NMpaBOM Ha Te, mo0 ii Haiikpamil iHTepecH
OIlIHIOBAJIMCA 1 Opanucs JI0 yBard B SIKOCTI MEPIIOYEPrOBOIO0 MIPKYBaHHS IIpHU
OPUUHATTI B 1i BITHOIIEHHI OyIb-IKUX 1 abo pillleHb SK B JepKaBHiM, Tak 1 B
npuBatHit cepi (m. 1 c1. 3) [7]. A y 3ayBakeHHsIX 3arajibHoro nopsaky Komitery
OOH 3 npaB aqutunu Ne 14 (2013) «IIpo mpaBo AMTHUHU HA NPUALICHHS IEPIIOYEPrOBOL
yBaru sikHalKkpaiomy 3a0e3rnedeHHio ii iHTepeciB (MyHKT 1 crarti 3) BKaszaHo, 11O
«Haiikpamie 3a0e3nedeHHs] 1HTEPECIB AUTUHW» - 1€ IPaBO, MPUHLMI 1 MPABUIIO
IpOLETypH, SIKI 3aCHOBAHI Ha OIIHLI BCIX E€JIEMEHTIB, 110 BIAOOpaXXaroTh 1HTEpECH
JTUTUHU a0o0 NiTei, B KOHKpeTHUX obOctaBuHax» [8]. Ilpu BU3HaueHH! HaWKpamux
IHTEepeCiB AWTHHM HEOOXIMHO CIiJyBaTh NpaBWiaM, IO 3abe3nedye IOpUINYHI
rapaHTii Ta HAJIGXKHY peatizallito mpaB IuTUHU. Hapasi 1oBOAUTHCS KOHCTATyBaTH, 110
B YMOBaX BOEHHOT'O CTaHy B YKpaiHi MalOTh MicIie OaraTounceabHl (akTh NOPYyIICHHS
TaKuX rapaHrii [9].

Buokpemumo HalO1IbII MOMIMPEH] KaTeropii CiIMEHHUX, OCBITHIX, MEAUYHHUX
cnopiB. Jlo HUX BIJHOCMMO CHpPaBH: MO0 QJIIMEHTHUX 3000B’S3aHb; 00
no30aByieHHs1 OAaTHbKIBCHKUX TPaB; 1110J10 BUSHAYEHHS MICIlSl MMPOKUBAHHS JUTHUHU Ta
ydacTi 0aThbKiB y BUXOBaHHI JUTHHHM, II0JJ0 BUSHAYEHHS MICIS MTPOXKUBAHHS TUTHHH
Ta ydacTi OaTbKiB y BHUXOBaHHI AWTHUHU; WIOAO 3apaxyBaHHS 1 BigpaxyBaHHS 3
HAaBYAJILHOTO 3aKJajay; MIOAO SKOCTI OCBITHIX MOCIYT 1 OpraHi3aiii HaB4ajJbHOTO
mpoIlecy; 00 yd4acTi OaThKIB y BHUXOBaHHI 1 HaBYaHHI JUTUHM; TIOB’A3aHI 3
NOPYILIEHHSM IIPaB YYHIB 1 IPAL[IBHUKIB OCBITH; ITOB’s13aH1 3 OYJIIHIOM; 110/10 HEBIPHO
BCTAHOBJICHOTO JIIarHO3y, BCTAaHOBJIEHHS SKOTO IIOTATJIO 3a €000 OOpaHHS
HETPABWIBHOT TAKTHUKHU JIIKyBaHHS; HE3aJIOBOJICHICTIO SKICTIO MEIMYHHUX ITOCHYT;
CTATHEHHS MaTepiajJbHOI 1 MOPaJbHOI IIKOAW, CIPUYMHEHOT MAIllEHTY; MOPYIICHHS
npaBa Ha 0€30TUIaTHI JIIKApChKI 3aCO0M Ta MEAMYHI IIpenapaTH TOIIIO.

HaBenene BuIle M0BOAWTH HAsBHICTh CIAOKOTO MeXaHI3My 3a0e3MedeHHs
HAJICKHUX YMOB Ui TapaHTyBaHHS O€3MEeKH, OXOPOHM 3J0pOB’s, HaBYaHHS,
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BUXOBaHHS, (DI3UYHOTO, TICHXIYHOTO, COIIAIIBHOTO, TyXOBHOTO Ta 1HTEIEKTYaJIbHOTO
pPO3BUTKY  JiTE€H, 1X  COI[laJbHO-TICUXOJIOTIYHOI  ajamnTarii Ta  aKTUBHOI
KUTTEMISUTBHOCTI, 3pOCTaHHS B CIMEMHOMY OTOYEHHI B aTMocdepi Mupy, TiIHOCTI,
B3a€MOIOBAru, cBOOOAM Ta piBHOCTI. BifTak :opuInYHUM TapaHTisM peasizaiii npas
JTUTUHU BapTO MPUIUISITH OCOOJIMBY yBary.

Y 1bOMYy KOHTEKCTI JOPEYHUM € TMOJaibllie JOCIIHKEHHS CKJIaJ0BHX
aJIMIHICTPaTUBHO-TIPABOBOI'0 MEXaHI3My rapaHTiil peajizailii npaB IUTUHUA Ha CMIIO,
OCBITY Ta OXOPOHY 37I0pOB’S.
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OBMEKEHHS ITPAB JIIOAUHU B YMOBAX BOEHHOI'O CTAHY:
ITPABOBI 3ACA/IU TA AKTYAJIbBHI BUKJ/IMKHN

Haraunis JlaroBcbka
KaHOUOam HpUOUdHUX HAYK, O0YeHm, 00yeHm Kageopu YyusiibHo20 npasa ma
npoyecy Jepacasroeo nooamkogoco yHigepcumemy, m. Ipnins, Yxpaina
Aptem bapuan
3000y8au Opy2oco (mazicmepcvko2o) pigHs euwyoi oceimu HasuanvHo-
HAyKo8020 IHCmumymy npasa /lepicagnozo no0amkogo20 YHigepcumemy
M. Ipnins, Ykpaina,

3 mouatkoM 30poiHO1 arpecii pociiicbkoi deneparliii npoTu YKpaiHu 0coOIMBOT
aKTyaJbHOCTI Ha0yJIO MUTaHHS 3a0€3MeUeHHs TIPaB 1 CBOOO TPOMAJISH Y AeprKaBi, 110
nepeOyBae y crani BiHU. KoHctutTymis Ykpainn Bu3Hayae ii K CyBEpEHHY,
HE3aJIeKHY, JI€MOKpPaTHUYHY, COIlaibHy Ta mpaBoBy JaepxkaBy (cT. 1 Konctutymii
VYkpainu [3]), onHak BiliHA TTOCTaBUIJIA MEpe]] CYCIUIBCTBOM HEOOXITHICTh MOETHATH
30epeKeHHS JEMOKPATUYHHX IIIHHOCTEH 13 THUMYACOBUM OOMEKEHHSIM OKPEMUX TIPaB
31711 OOOPOHH JIepKaBH Ta O€3MEKH TPOMAJISH.

VY Takux yMoOBax HalllOHajbHa Oe3MeKka Ta 3aXUCT JEp’KaBHUX I1HTEPECIB
3aKOHOMIDHO HaOyBalOTh MPIOPUTETHOTO 3HAYEHHSA, IO 3YMOBJIOE I[IE€BHE
H1IOPAIKYBaHHS MPUBATHUX MpaB MyOmiyHUM notpedam. L{uBiabHE 3aKOHOIABCTBO
VYkpainu (ct. 12 LK) miakpecitoe, 1mo ocoba peanizye CBOI IpaBa BUIBHO, alie
JTOOPOCOBICHO Ta PO3YMHO, TOOTO 3 ypaxyBaHHSM MEX, BU3HAYEHUX 3aKOHOM 1
CycniibHOIO  HeoOXimHicTIo[8]. Ilim Yac BOEHHOTO CTaHy Jep)KaBa MOXKE
3aCTOCOBYBAaTH IPEBEHTHMBHI 3aXOJM HaBITh 0e€3 (akTy NpaBOMOPYLIEHHS —
HaIPUKIIa], 0OMEXEHHS T1€31aTHOCTI, BCTAHOBJICHHS MIKJIyBaHHA, 3a00pOHY Y4acTl y
MacOBHX 3aX0J1aX YU OOMEKEHHS MepeCyBaHHS.

Oco0mMBUM PI3HOBUJIOM TaKMX 3aXO0JIB € OOMEXEHHS MpaB 0Ci0, SKI BUNHUIU
3I0YMHU TIPOTH JIEP>KaBH, CIIBIPALIOBAIM 3 OKyNAllWHUMHU CcujilamMu  abo
HIATPUMYBAIA «PycCKii Mip». Taki caHKIiii MalOTh MEPCOHAIILHUNA XapakTep 1 I1I0Th
IPOTATOM CTPOKY CYJAMMOCTI. AHAJOTIYHHMM TIJX1J CIHOCTEPIracThbCs 1 B IHIIHUX
JepkaBax: 1HO3EeMIIll, SIKi MOPYLIWIM KpUMiHaJIbHE 3aKkOHOAAaBCTBO Ilombim, micis
BiIOYTTS IOKapaHHs ACTIOPTYIOTHCA 0 KpaiHU MOXOKCHHS.

[lutanHss TpaBOMIPHOCTI OOMEXEHb TMPUBATHUX TMIpaB po3podJsIocs Yy
BITUM3HSAHINA mpaBoBid AokTpuHi. €.0. Miuypin [4] HarosjomryBa, 1O OYJb-sKe
Cy0’€eKTHBHE MPABO Ma€ CBOI MEXI, sIKi BU3HAYAIOTh IOMMYCTUMY CBOOOY Aiil ocodwu, a
B.O. Koxesnukosa [ 1] Ta iHIII1 JOCTIAHUKY IT1IKPECIIOBAIIH, IO 111 MEXK1 POPMYIOTHCS
i BIUIMBOM MyOsmiuyHOro 1HTepecy. OTke, OOMeXeHHs He 3alepeuyroTh 1CHYBaHHS
IpaBa, a JUIIe PETryJII0Th MEXaHI3M HOTro peai3aliii.

Ha mixxaapomromMy piBHI cT. 15 €Bpormneiicbkoi KOHBEHIIII 3 MpaB JTIOAUHU [2]
JI03BOJIIE JiepKaBaM IiJi 4Yac HAA3BUYANHOTO YU BOEHHOTO CTaHy THUMYacOBO
BIJICTYIIaTH BiJ BHUKOHAHHA OKpeMHX 3000B’s3aHb IIOAO NpaB JIOAUHU. B
YKpaiHCHbKOMY IPaBOBOMY IOJII 1€ 3aKpiiuieHo 3akoHOM Ykpainu «IIpo mpaBoBwmii
peXUM BOEHHOTO cTaHy» [7] Ta BigmoBimHuMH ykazamu [Ipesumenta [6]. Lli axTu
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nependadaoTb MOXKJIUBICTh THMYAaCOBOTO OOMEXKEHHS KOHCTUTYIIHHHMX TIpasB,
Bu3HadeHUX crattsimu 30-34, 38, 39, 41-44, 53 Konctutyuii Ykpaiau, SKII0 1IOTO
noTpelye 3aXUCT eP>KaBHOT HE3aJICKHOCTI Ta TEPUTOPIATHHOT IILJTICHOCTI.

Mnerhes, 30kpeMa, Npo NPaBO HA HEJOTOPKAHHICTh JKUTIA, CBOGOIY
nepecyBaHHs, TAEMHHULIIO JUCTYBaHHSA, CBOOOAY CJIOBa, Yy4yacTh B YIpaBiIiHHI
JIep>KaBolo, MPAaBO Ha MUPHI 310paHHS, BIACHICTh, MIANPUEMHUIIBKY AISIBHICTH Ta
OCBITY. ¥ Cy4acHMX yMOBax JI0 IIbOTO Mepesiky (akKTUYHO J0JIal0ThCS 1 OOMEKEHHS
npaBa Ha iH(QopMmaiito — 30kpema, y cdepi myOmikaiii JaHUX MPO TepecyBaHHS
BIMCBKOBHX, MATOTOBKY IMiAPO3ILIIB TOIIIO.

VYkpaiHa, BIANOBIAHO 10 HOPM MIXXHAPOJIHOTO Mpasa, y 2022 poiii noBiJOMUIIA
OOH 1 Pany €Bponu npo BiACTYI BiJl OKPEMUX MOJI0K€Hb MIKHapOJIHOTO MAKTY PO
TPOMAJITHCBKI Ta TOJITHYHI TIpaBa Ta €Bpormeicbkoi koHBeHIlii 1950 poky. lle
JI03BOJIMJIO  JIETAJIBLHO 3alpPOBAJUTH THUMYACOBI OOMEXEHHs 0€3 TOopYIICHHS
MDKHApOJHUX  3000B’si3aHb.  BilickkoBe  KOMaHAyBaHHS  OTPUMAJIO  IIPABO
BCTAHOBJIOBATH KOMEH/IAaHTChKY TOJIMHY, 0OMEXXYBaTH MepeCcyBaHHs 0Ci0, MPOBOAUTH
OTJIsi7] pedeil, TAMYaCOBO BIJIyYaTH MAaiiHO JIJIsi TOTped 000pOHH, a TAKOK 3a00POHSITH
MacoBl 310paHHSI.

TakuMm ymHOM, MeXaHI3M OOMEKEHHS IpaB y MEpioj] BOEHHOIO CTaHy Mae€
IIpaBOBY, a He HOJITHYHY mpupony. Moro mera — 3abesmnedenHs (GyHKIIOHYBAHHS
JepKaBU, TPOMAJICBKOTO MOPSIIKY Ta Oe3neku. BogHodac Taki OOMEXKEHHS MOXKYTh
OyTH JIMILIE TAMYACOBUMM, TPOMIOPLIIITHUMU Ta IPYHTYBaTUCA Ha 3aKOH1 200 CyJJ0BOMY
pILIEHHI.

BucnoBku. [IpaBoBe 3By €HH IPaB JIFOJAUHU Y BOEHHHI NIEP10]] € BAMYILIEHUM,
ajyie 3aKOHHUM 1HCTPYMEHTOM JIep>KaBHOI MONITUKH. BOHO cCIpsiMOBaHE Ha 3aXHCT
BUIINX KOHCTUTYLIMHUX HIHHOCTEH — HE3aJIeKHOCTI, TEPUTOPIAJIbHOI IIJIICHOCTI Ta
oesneku nepxkaBu. OOMEKEHHS MOXYTh MaTH SK 3arajbHUM, TaK 1 MEPCOHAIbHUN
XapakTep, MPOTe B YCIX BHMAJKaX MOBUHHI OyTM HOPMATHBHO BU3HAUYEHUMH Ta
0OTPYHTOBAaHMMHU CYCHIJIbHOI HEOOX1THICTIO.
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IMPUHIUAII BEPXOBEHCTBA IIPABA Y BUKOHABUOMY
MMPOBA/KEHHI: AKTYAJIBHUU CTAH TA NTEPCIIEKTUKU PO3BUTKY

Apocaas JlanTyx
acnipanm xkageopu yuginbHo2o npasa ma npoyecy /lepacasnozo nooamrkoeozo
yHigepcumemy, M. Ipnins, Ypaina

[IporomormieHHs coliabHOTO XapakTepy JAepkaBu YkpaiHa (ct. 3 Koncturymii
VYkpainu) o3Hayae NpioOpUTET JIOJIUHU K COIIaIbHOI I[IHHOCTI TIepe]] yciMa 1HITUMU
COIIAJILHUMH I[IHHOCTSMU. 3a3HAU€HE MOJIOKEHHS Ma€ HE TUIbKU TEOPETUYHUH, a 1
NPaKTUYHUN 3MICT, OCKUJIBKH CTBOPIOE TEBHY 1€papxil0 LIHHOCTEW MPH BUPILICHHI
KOHKPETHUX MPAKTUYHHUX NMUTaHb. BEepXOBEHCTBO MpaBa O3HAYA€ MIiATOPSIKYBaHHS
JepKaBU JIIOJIMHI, CyTHICTh JEp>KaBU 3BOJMTHCS JIO 3a0e3MedeHHs IIpaB 1 CBOOO
moaunu. [Ipu iboMy npaBa 1 cBOOO M JIIOIMHU HE € BUUEPITHUMH, 1110 ITPYHTYETHCS Ha
HEBUUYEPITHOCTI PO3BUTKY SIK TaKOTO, 301IBIICHHS KUTBKOCTI Ta PO3UIUPEHHS 00CATY
CBOOOT JTIFOJIMHH, SIK1 HEOOX1TH1 171 11 MOCTIHHO 3pocTarounx motped [1, c. 20-21, 159].
Taka mo3uIliss NPOAOBKYE 3ANIUIIATUCH AaKTyalbHOI. Bka3zaHe cTocyeThCcs W
3a0e3MeUeHHs MpaBa JIOAUHU HAa CHOpaBeIMBUI CyJ, MporoyiomieHoro m. 1 cT. 6
€KIIL.

P0o3BUTOK BHKOHABYOTO MPOBAKEHHS 3yMOBHB 3aKOHOJABUC 3aKPIIJICHHS
3acaJi BUKOHABYOT'O TMPOBA/KEHHS, SKI MalOTh OI[IHOYHHHA XapaKTEP: BEPXOBEHCTBO
MpaBa; CHOPABEIJIMBICTh, PO3YMHICTh CTPOKIB HOro 3A1MCHEHHS; CIIBMIPHICTh
BUKOHABYHMX JI1H 13 00CSITOM BUMOT 3a CYJOBUM PIIICHHSIM, 1110 BUKOHYEThCA (4. 1 CT.
2 3akony Ykpainu «lIpo BukonaBue npoBajikeHHs» Big 02.06.2016 p. Ne 1404-VIII
[2]). Bomnowac, mpoGnemaTtuka crerudiki TPUHIUMIY BEPXOBEHCTBA IpaBa Yy
BUKOHABYOMY TPOBAJKEHHI, CIIBBIIHOIICHHS 3acaJi BEPXOBEHCTBA IpaBa Y
BUKOHABYOMY MPOBAHKEHHI 13 THIIMMH HOTO 3acajaMy He OTpUMalia IIUPOKOi YBaru y
HayKOBIH JiTEpaTypi.

C.O. Slkumuyk BKa3zye MmMpo Taki BUMOTHU TPHUHIIMIY BEPXOBEHCTBA MpaBa y
BUKOHABYOMY TIPOBAJPKECHHI: 3a0€3MeUYeHHs] peajbHOi JOCTYNMHOCTI  KOXKHOI
3alHTEPEeCOBaHOI 0cOOM 10 MpaBOCYHs; 3a0e3ledeHHs  peamizaimii  3acaj
CIPaBEUVIUBOCTI  CYJOBOIO  pO3IVISYy; BUMOTM  IPAaBOBOi  BHU3HAYEHOCTI;
HEMIPUIIYCTUMICTh BTPYYaHHS 3aKOHOAABIL y TNpOLEC 3A1MCHEHHS MNpaBOCYIS.
JloCiTHUIIS HArOJIONIY€E Ha B3a€EMO3B’ 13Ky 3aKOHHOT CHJIH CYJIOBOTO PIIIIEHHS Ta HOTO
3IIMCHEHHOCTI SIK MEePEAYMOB BUKOHABUOTO MpoBakeHHs. Cy/l0Be pILIEHHS SIK aKT
MPaBOCY/II1 BHOCUTH MTPABOBY BU3HAYEHICTh Y TIPABOBIAHOCHHH, 3 SKMX BUHUK CITIp,
Ta HaOMpae 3aKOHHOI CUJIU. 3A1MCHEHHICTh CY/I0BOTO PIIEHHS € HACI1KOM HaOpaHHS
HUAM 3aKOHHOi CWJIM, a 1HII BJIACTHUBOCTI CYJOBOTO pilieHHs (00OB’SI3KOBICTh Ta
MPEIOUITIATBHICTE) € TICHO TIOB’SI3aHUMH MK COOOI0 Ta XapaKTEpHU3yIOTh CYIOBE
pIIIICHHS SIK aKT MpaBoCyAa. BuzHnayatoum 3araibHi TEHIICHIIT PO3BUTKY MPUHITUITY
BEPXOBEHCTBA IpaBa y BUKOHABUOMY IIPOBA/KEHHI, BKa3y€TbCS MPO HACTYIIHI:
rnobamzaiiiii  TeHAeHil y dyHaamMeHTami3amii mpaB  JIIOJUHU; PO3BUTOK
MDKHApPOJHUX  CTaHAAPTIB  BHUKOHABYOTO  TPOBAKCHHSA, a  HaIlOHAIBHUUN
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3aKOHO/ABeIlb HE BCTUTa€ 3aKPIIUIIOBATH Takli CTAaHAAPTH Y HalIOHAIBHOMY
3aKOHO/ABCTBI; 3a0€e3MeUYeHHs] TaHyBaHHA MpaB 1 CBOOO JIOAMHU 1 TPOMAJSIHUHA Y
CYCIILIBCTBI; BEPXOBEHCTBO KOHCTUTYLII y HalllOHANbHIM CHUCTEMI JKEpes MpaBa;
3a0e3neyeHHs nepeadadyBaHOCT] y AISUIBHOCTI opradiB Biaau [3, ¢. 179-180].

[Tonpu cruB 3HAYHOTO MPOMIXKKY 4acy, Taka MO3MIIis 30epirae akTyaabHICTb.
Bonnouac, BapTo BIAMITUTH 1i 3arajbHUN XapakTep, HEYITKICTh PO3MEKYBaHHS
OKpPEMHUX TIIOHATH, BIIKDHUTHHA XapakTep MepesiKy TEHACHIIH PO3BUTKY MPHUHIUITY
BEPXOBEHCTBA MpaBa y BUKOHABUOMY MPOBaKEHHI. Pa3oM 1ie Bka3ye Ha BIIKPUTHIA
XapakTep MpoOJIeMaTHKH PO3BUTKY MPHUHIIMITY BEPXOBEHCTBA MpaBa y BUKOHABUOMY
IPOBAJI>KEHHI.

B.A. KpoiiTop BKka3ye mpo 3aCTOCOBHICTh Y MEXaxX BUKOHABUOTO MPOBAKCHHS
MO3MIIii, BUCIOBJICHOT BeHeIlaHChbKOI0 KOMICIEI0 Y CBOEMY 3BITI Bif 24-25 OepesHs
2011 poky momo BUIIJICHHS MIECTH CKIIAJOBUX BEPXOBEHCTBA IpaBa: 3aKOHHICTH;
MpaBOBa BHU3HAYEHICTh; 3a00pOHA JOBUIBHOCTI y TPUUHSATTI BIIAJHUX PIIICHB;
JOCTYIHICTh TpaBoOCyIAs (3MIMCHEHHS WOro CYyJIOM, SKHH € HE3aJIC)KHUM Ta
0€3CTOPOHHIM, 13 MOKJIMBICTIO CYJOBOTO OCKap>KCHHS aJMIHICTPATUBHHUX AaKTIB);
roBara Jio mpas JIFOJIMHU; PIBHICTH MEpe]] 3aKOHOM Ta Henuckpuminaiis [4, c. 15; 5, c.
28].

Po3kpuBaroun 3acajay oOCTaTOYHOCTI cynoBoro pimeHHs (res judicata) y
KOHTEKCTI BHUKOHABYOro mpoBajkeHHs, T.A. IlyBiHa Bkazye TMpo BHUMOTY
HEYXWIHHOCTI BUKOHAHHS CYJIOBOTO pillieHHs. JIOCTITHUIIS 3ayBakKy€e PO ICHYBaHHS
npo0eMU HEBUKOHAHHS CYJIOBUX PIllI€Hb, 33 SIKUMU OOPKHUKOM BHUCTYIIA€ JIEpPKaBa.
J1st BUpieHHs i€l mpoOjJeMu MPONOHYIOThCS HANIPSIMU PO3BUTKY K MAaTEPIaibHOTO,
TaK 1 MPOIECYATbHOTO 3aKOHO/AaBCTBA: PO3BUTOK MPABOBOTO PETYIIOBAHHS y ramysi
COIlIAIbHUX BUILIAT; CKACyBaHHS MOPATOPIIO MO0 TPUMYCOBOI peaizarlii MaitHa, 1o
HaJICKUTh JEP>KaBHUM MIAMPUEMCTBAM; 3aITPOBAKEHHS 00JIIKY CYJIOBUX PIIIEHbB, 3a
SKUMU OOpKHUKOM BHUCTYTA€ Jep’kaBa Ta BIPOBAHKCHHS 3a TAKUMU PIIICHHSIMU
CIPOIICHOTO MOPAIKY Mpel sIBJICHHS 1X 10 BUKOHAHHS, 1110 Nependadae mepeaycim,
BIJICYTHICTh HEOOXITHOCTI OCOOMCTOTO 3BEpHEHHsS 3asgBHUKAa [0 CYyO €KTIB
MPUMYCOBOTO  BHKOHAHHS;  3alpOBaKEHHS Ta  PO3BUTOK  €(EKTHUBHUX
KOMIICHCATOPHHUX Ta MPEBEHTUBHMUX 3aCO0IB 3aXUCTY MpaBa Ha BUKOHAHHS CYJIOBOTO
pILIEHHSI Y PO3YMHUN CTPOK BIAMOBIAHO A0 CT.cT. 6, 13 €KIUI. [Hmmm Hanpsmom
BJIOCKOHAJICHHSI 3aKOHO/IaBCTBA MPOIOHYETHCS PO3MIUPEHHS KOMIETEHIII1 MPUBATHUX
BUKOHABIIB 13 MOAAJIBIIMM 3pIBHSIHHAM ii 0OCATY 13 KOMIIETECHLIEIO JEp KaBHUX
BUKOHABI[IB. TakoX TMPOTOHYEThCS BHECEHHS 3aKOHOJABUMX 3MIH Yy HAIMPSMKY
BJIOCKOHAJICHHSI MEXaHI3My KOHTPOJIIO 32 BUKOHAHHSM CyJIOBUX DIllIeHb, 30KpeMa 3a
pPaxyHOK YCYHEHHS KOHKYpPEHLIi MiX CyJOBUM Ta aJMIHICTPATUBHUM ILJISIXaMHU
3axucTy. KpiM TOTO, TOIIIRHUM € 3alpOBaJPKEHHS 10 HAI[IOHAIBHOTO 3aKOHOAaBCTBA
MDKHApOJIHOTO  JIOCBiAy: Tiepen0adeHHs Yy 3aKOHOJABCTBI PO  BHUKOHABYE
MIPOBA/PKEHHA CTPOKY Ha JOOpOBIIbHE BUKOHAHHS CYJIOBUX pIIIEHb, a TaKOX
PO3LIMPEHHS MOKJIMBOCTEH I0J0 3aCTOCYBaHHS Yy BHUKOHABUOMY MPOBAJKEHHI
aTbTEPHATUBHUX CIOCOOIB BUPIMICHHS CHOPIB: Meiallii Ta KOHCHIIIaIi, CIIPOIICHHS
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MOPSAIKY BUKOHAHHS MHUPOBHUX YIOJ, JOCSITHYTHX Yy pe3yJbTaTli TaKUX CHOCOOIB
BUPIIICHHS cropiB [6, c. 349-350].

OxkpeciieHl HAyKOB1 JOCHIDKEHHS HAJAIOTh IIJICTaBy JUIsi BHUCHOBKY, IO
MOJIO)KEHHSI TPHUHIMITY BEPXOBEHCTBA IIpaBa Yy BHUKOHABYOMY IPOBAKEHHI
nepeOyBarOTh Y CTaHl po3BUTKY. BogHOUac, MOXKIMBO 3pOOHUTH TIEBHI y3arajabHEHHS.
Tax, 3a3Ha4eHUI MPUHIMI PO3TIAAAETHCSA NEPETYCIM SIK IPUHIUI CYZOBOIO IIPOLECY
K POJOBOI KaTeropii CTOCOBHO BHMKOHABUOI'O NMPOBAPKEHHS. BTiMm, GopmyeThcs i
cietupiyHUM 3MICT ILOTO MPHUHIMIY CaM€ CTOCOBHO i€l CTajii IUBUIBHOTO
CynounHCTBa. Takuil 3MICT BKJIIOYAaEe J0 ceOe 3arajbHl Ta CHeIiajdbHI MOJOXKECHHS.
3aranpHl TOJIOXKEHHS IMepeAdayaloTh peajizalilo  IpOoLUeIypd  BHKOHABYOIO
MPOBA/IPKEHHA SIK TapaHTii cy0’€KTUBHOTO MpaBa HA BUKOHAHHA CYJOBOTO PIIICHHS
BiAMOBiAHO 70 cT.cT. 6 Ta 13 €KIIJI. Taki momoxeHHs nepeadadaroTh: HEYXMIBHICTD
BUKOHAHHS CYyJIOBOTO PIIIEHHS, PO3YMHICTh CTPOKY BHKOHaHHS. CremialibHi
MOJIO)KEHHSI ~ NPEJCTABJICHI NPONO3MUI[ISIMU  I[IOJ0  BJOCKOHAJIEHHS  UYMHHOTO
3aKOHO/ABCTBa y c(epl BUKOHABUOTO NMPOBAKEHHS. TakKUM YMHOM, aKTyaJlbHUM €
NOJaJbIINKA PO3BUTOK MPOLETYpPH BUKOHABUOIO MPOBAKEHHS, MEperyciM MLI0J0
BCTAHOBJICHHS CIIIBBIJHOLIEHHS 3aca]l BAKOHABYOI'O MPOBA/I>KEHHS, BU3HAUYECHUX Y 4. |
cT. 2 3akony «lIpo BukOHaBYe MpoBa/KEHHs». KpiM TOro, miajsraroTb PO3BUTKY
3acOo0M rapaHTyBaHHS Ta 3aXHUCTy MPaB YYACHHUKIB BHUKOHABYOTO MPOBAKECHHS, 3
ypaxyBaHHSIM aKTyaJbHOIO MIKHApOJAHOTO JOCBIJly iX 3aCTOCYBaHHSI B IHIIMX
JeprKaBax.
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KPUTEPII TOIIYCKY TA IPO®ECIMHI BUMOI'M 10 EKCIIEPTA
3 IUTAHBb IIPABA Y KOHTEKCTI CTATTI 73 LK YKPATHU

FOpiii JleBKkiBCbKHIT
acnipanm Kageopu yusinbHozo npasa ma npoyecy Hayionanvnoi axademii
sHympiwnix cnpas, m. Kuis, Ykpaina

3anpoBa/KEHHST 1HCTUTYTYy €KCIlepTa 3 TMHTaHb IIpaBa y IUBUIBHOMY
CYJIOYMHCTBI ~YKpaiHM CTaJl0 OJHIEK0 3 HAWUOIIBII  JUCKYCIMHMX  HOBEJ
nporiecyanbHoro 3akoHoaaBcTBa 2017 poky. Crarts 73 [{uBiIbHOTO MIPOIECYaTbHOTO
kojqiekcy Ykpainu (nani — LH{IIK Ykpainu) BcraHOBIIOE 6a30B1 KPUTEPIT AOMYCKY TaKO1
0co0M 710 y4acTl y CIpaBi: HasBHICTb HAYKOBOT'O CTYIEHS Ta BU3HAHICTh (PaxiBIs y
rany3i npasa [1]. [IpoTe MaKOHIYHICTH 3aKOHOJABUOTO (POPMYIIIOBAHHS MOPOJIKYE
YUCJICHHI TEOPETUYHI Ta MPAKTUYHI MATAHHS 1010 TIIYMauyeHHS [IUX BUMOT.

VY 3B’A3Ky 3 IMM BBaXXa€MO, JIOTIYHMM 3JIMCHUTH aHali3 3aKOHOJIaBYO
BCTAHOBJICHUX KPUTEPIiB IOMYCKY €KCIepTa 3 MUTAaHb MpaBa Ta BUSBUTHU MPOOIEMHI
ACIEKTH 1X 3aCTOCYBaHHA.

[lepmmii KpuTepiii — HaAsABHICTb HAYKOBOTO CTyHE€HS — 31aBajiocss 0, €
(opMalIbHOIO BUMOTIOIO, 1110 HE BUKIIMKAE TPYAHOILUIB y 3acTocyBaHHI. OJHaK, SK
ciaymHo 3ayBaxye H. 303y, npoliecyalbHUM 3aKOH HE KOHKPETH3YE, Y KA came
cepi mpaBa ocoba MOBUHHA MaTH HAYKOBUM CTYMiHb [2]. BUHMKAa€ MUTAHHS: Y1 MOXKE
OyTH eKCIIepTOM 3 NMUTaHb LUBLIBHOIO MpaBa 0coda, sKa Mae HAYKOBUM CTYIIHb Y
rajxy3i KpUMIHAJIBHOTO TpaBa, a00 HaBmaku? bykBanbHe Tiiymauenss crarti 73 HITK
VYkpainu 103BOJSIE CTBEPKYBATH, IO HAYKOBHM CTYIiHb MOXKE OyTH OTpPHMAaHO y
OyInb-Kii TIpaBOBIM cremiamizaiii, OCKUIBKM 3aKOHOJABEIlb BHUMAarae JIMIIeC
«HAYKOBOTO CTYIEHs» 0€3 KOHKpEeTH3aIlii ramysi.

Bonnouac icHye ¥ iHma mpoOiiema, Ha Ky 3BEpPTalOTh yBary JOCIIIHHUKH.
CrtanoM Ha chorOoHI B YKpaini 3axuimiero nmoHaa 200 Tucsd gucepraiiii, mpoTe 11e He
3aBXKJIU CBIIYUTH MPO BHUCOKY SIKICTh HAYKOBUX JOCIHIDKEHb. SIK 3a3HA4aeThCs Y
nyOmikanii BepxoBaoro Cyny, rereiBcbKuil 3aKOH 11aJIEKTUKU MTEPEX0Y KIJIBKOCTI B
AKICTh Ha TPUKIAJl IOPUJIMYHOI HAyKU TOKU HE TpaIfoe, 1 HE 3aBXIU JOKTOP
IOPUMYHUX HAyK aBTOMATUYHO CTa€ KpallMM EKCIepTOM 3 MUTaHb IpaBa, HIX
kaHauaaT Hayk [3]. Lls npobieMa € cucTeMHOIO ISl BITUU3HSHOI HAYKHU 1 TTOTpedye
OKPEMOTro BUPIIICHHS.

Hpyruil kputepiii — BU3HAHICTh (axiBUi Yy Taly3l IpaBa — € OLIIHOYHUM
MOHSATTSIM, III0 CTBOPIOE I1Ie O1IbIIE TPYAHOIIB y paBo3acTocyBaHHi. O. Kapmaza ta
. Kymiepenp y CBOEMY JOCIIKEHH] MIAKPECTIOOTh, [0 3aKOHOJIaBEIlb HE HaJae
YKOJTHUX OPIEHTHUPIB JUIsl BABHAUEHHS 1IbOTO Kputepito [4, ¢. 33]. XTo Oyne Bu3HayaTH
«BU3HAHICTHY axiBusgd B ramy3i mpaa? Yum 1e moBuHEeH OyTtm mpodecop 13
YHIBEPCUTETY 3 OararopiyHMM JOCBIJIOM Ta HU3KOI0 HAYKOBHX IyOJIKaIllid, Yu
aJIBOKAT, IKUM € aKTUBHUM Yy NMPOQECiiHINi CIIITBHOTI?

Ha mpakTtuii Bu3HAHICTH (axiBIs MOXKE IMMIATBEPKYBATHCS TaKHUMHU
00’€KTUBHMMH TIOKa3HMKaMH: HASBHICTh HAyKOBHX MyOJiKaliii 3 BiAMOBIIHOT
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TEMaTHUKH y (axoBUX BUJAHHAX, IHACKCAIllS Y HAYKOMETPUYHHX 0a3ax JaHUX, TOCBII
BUKJIAJIAIBKOI JIISUTBHOCTI Y 3aKjIaax BUIOI OCBITH, y4acTh y €KCIEPTHUX pajax Ta
pobouux rpymnax 3 MUTaHb 3aKOHOTBOPEHHS, LIMTOBAHICTh HAYKOBUX mpallb. [IpoTe
BIJICYTHICTb 3aKOHO/IaBUOTO 3aKPIIUICHHS LIUX KPUTEPIiB 3aIHUIIa€ MTUTaHHS HAa PO3CY
CYIy, 1110 MO>K€ MIPU3BOJUTH 10 HEOAHAKOBOI'O 3aCTOCYBaHHS HOPMHU PI3HUMH CyJaMH.

[IpyHIMIIOBO BaXJIMBUM € PO3MEXKYBAaHHS €KCIepTa 3 MUTaHb IpaBa Ta
cynoBoro ekcnepra. Sk 3a3Hauae A. llltedan, ekcnepT 3 NUTaHb TpaBa HE BCTAHOBIIIOE
dbakTHyHUX OOCTaBUH CIIpaBM, a HaJa€ NPaBOBUM aHaII3 3aCTOCYBaHHS HOPM
1HO3€MHOI'0 TpaBa, MDKHAPOJHOIO MpaBa, 3BUYAIB J1JI0BOro obopoty [5, c. 25].
BucHoBOKk ekcrniepTa 3 muTaHb IpaBa, BianoBigHo g0 crarti 114 LIIK Ykpainu, He €
JI0Ka30M Y CHpaBl, Ma€ BUKIIOYHO JOMOMDKHHUM (KOHCYJIbTAaTUBHUI) XapaKTep 1 HE €
000B’13KOBUM J1s1 cyy [1].

ITK VYxkpainu BCTaHOBIIOE OOMEXKEHHS IMOAO0 OCI0, SKI HE MOXYTb OyTH
eKCIIepTaMu 3 MMUTAaHb MpaBa. 30KpeMa, He MOXKYTh BUCTYIIaTH OCOOH, 3aiHTEPECOBaHI
y pe3yibTaTi po3risaay chpaBu. KpuTepiit 3aiHTEpECOBAHOCTI € KIIFOYOBHUM JIJIS
3a0e3nedyeHHs] 00 €KTUBHOCTI BUCHOBKY €KCIEpTa y rajiysl IpaBa Ta MOXKE MaTH K
MalHOBUH, TaK 1 HEMAaHOBUI XapaKTep.

OxpeMoi yBaru 3aciiyroBye nNpoueaypa 3alyueHHs eKcrepTa 3 TUTaHb IpaBa J10
yudacti y crpasi. I. Bytupcbka cinymno 3ayBaxye, mo LIIK He pernamenTtye nopsaok
3aJIy4€HHsI eKCIIepTa JI0 y4acTl B CyJJOBOMY 3acCifiaHH1, HE 3a3Ha4Y€HO, 3 YH€T 1HIL1aTUBU
e BiaOyBaeTbes [6, ¢. 109]. YHactuna 1 crarti 73 LIIK Ykpainu siuiie BCTaHOBIIOE,
IO PILIEHHS MPO JOMYCK JI0 y4acTi B CIIpaBl €KCIIepTa 3 MUTaHb MPaBA YXBATIOETHCA
CyJIOM, MIPOTE€ HE KOHKPETU3YE, YU MOXKE CYJ 3pOOUTHU II€ 3 BJIACHOI 1HII[IATUBH, YU
JIMIIIE 32 KJIOMOTaHHSIM CTOPOHH.

AHani3 CyqoBOi NpPAaKTHKU CBIAYMTH MPO HEOJHO3HAYHE 3aCTOCYBAHHS
IHCTUTYTy €KCIepTa 3 MUTaHb MpaBa. SIK 3a3HAYAE€THCA Yy JOCHIHKEHHI CYJIOBOI
MIPAKTUKH, IHKOJIU 3asIBIISIIOTHCS KJIOTIOTAHHS PO JTOMYCK JI0 YYacCTi eKCIepTa 3 MUTaHb
IpaBa 3 MUTaHb, K1 BUXOSATh 32 MEKI HOTO KOMITETEHIIii, BCTAHOBJIEHOT cTaTTeto 114
HIIK Vkpaiau. 30KkpeMa, TpaIruIstoThCsl BUMAIAKK 3BEPHEHHS 3 NMUTaHb P03’ ICHEHHSI
HOPM HAIlIOHAJLHOTO 3aKOHOJIaBCTBA, BU3HAYCHHS MPABOBOI MPUPOX MOHSTH, IO €
BUKJTIOUHOIO KOMIIETEHIIIEI0 cyay [7].

1O. PsaGuenko 3BepTae yBary Ha HEOOXIJHICTh BIOCKOHAJIEHHS IPaBOBOTO
pEryJoBaHHs MPOLIECYaIbHOrO CTaTyCy €KclepTa 3 MUTaHb npasa. Ha ioro nymky,
JOIIJILHUM € 3aKOHOJaBY€ 3aKPITUICHHS KPUTEPIiB «BU3HAHOCTI» (DaxiBIs, sIKI MOTJIU
O BKJIIOYATH BHMOTH IIOAO NEBHOTO PIBHS HAYKOBOT'O 3BaHHS, JIOCBIy HAayKOBOIi
JTISJIBHOCTI B Tally3l TMpaBa, HAsSBHOCTI NyOJikaiii, ydacTi y po3poOkax
3aKOHOIPOEKTIB [8].

Bapro 3a3HaunTH NpO HEBU3HAYEHICTh MHUTAHHS OIUIATH TOCIYT €KCIepTa 3
nuTaHb npasa. Xouda yactuHa 3 ctarti 73 LIIK Ykpainu BcTaHOBIIOE, IO €KCIIEPT 3
MUTaHb MpaBa Ma€ MPaBo Ha OIUIATY HAJAHUX HUM IOCTYT Ta Ha KOMIIEHCAIlII0 BUTpAT,
MOB’SI3aHUX 3 BUKIUKOM [0 CYIy, BIACYTHICTh METOJUKH BHU3HAYEHHS PO3MIPY
BUHATOPOM CTBOPIOE PU3UKHU SIK HAJMIPHOTO 3aBUIIIEHHS, TaK 1 3aHI>KEHHSI TOHOpapy.
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[lepcieKTUBHUM HAmpsIMOM BJOCKOHAJEHHS 3aKOHOJABCTBA € PO3POOJICHHS
CHEIaJIbHOTO MOJIOKEHHS PO eKCIepTa 3 MUTaHb IIPaBa, sike O JeTani3yBasio KpuTepii
BU3HAHOCTI (paxiBLs, MpoLEAypy HMIATBEpHKEHHS KBasidikallii, BAMOTH JI0 3MICTYy Ta
0o(OpMIIEHHSI NPABOBOTO BUCHOBKY. JIOLIIBHUM TaKOX BUIAETHCS 3aMPOBAKCHHS
pPEECTPY €KCIEpTIB 3 MUTaHb MpaBa 3 MOXKIMBICTIO MEPEBIPKU IXHBOT KBasi(ikarlii
CyJlaMH Ta YYaCHHUKaMU IPOILIECY.

[TincymMoByro4M, CiiJi 3a3HAYUTH, 110 IHCTUTYT €KCIEpTa 3 MUTaHb MpaBa B
YKpPaiHCbKOMY IMBUIBHOMY CYJOYMHCTBI MOTpeOye MOJANbIIOro 3aKOHOJABYOrO
BJIOCKOHAJEHHS.  BIACYTHICTP  YITKMX  KPHUTEpIiB  «BU3HAHOCTI»  (paxiBI,
HEBHU3HAYEHICTh MPOLEAYPH 3TyYEHHS €KCIEepTa Ta OL[IHKK HOT0 BUCHOBKY y ramy3i
mpaBa CTBOPIOIOTH MEPEAYMOBH IS PI3HOTO 3aCTOCYBaHHS MPOLIECyaIbHUX HOPM.
Bupimenns nux mpoOsiieM CHpUSTAME IiJIBUIIEHHIO €(QEKTUBHOCTI BHUKOPUCTAHHS
CHelllaJIbHUX MPAaBOBUX 3HaHb Y CYJIOBOMY IPOIEC], 1110 B CBOIO YEpry 3a0e3MeuuTh
e(eKTUBHUN 3aXUCT MOPYIIEHUX, HEBU3HAHUX a00 OCIOPIOBAHUX TMPaB, CBOOOJ UM
iHTEpeciB (HI3UYHMUX OCi0, TTPaB Ta IHTEPECIB IOPUIUIHHIX OCI0, IHTEpPECIB JIepP KaBH.
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®OPC-MAXKOP TA ICTOTHA 3MIHA OBCTABUH
AK IIIIACTABHY 3MIHU HUBIJIBHO-ITPABOBUX 1OI'OBOPIB
Y HEPIOJA BOEHHOI'O CTAHY

BikTopia Ma3zyp
KaHouoam puouyHux Hayk, OOyeHm,
Odoyenm Kagedpu yuginbHo2o npasa HasuanibHo-HAYKOB8020 IHCMUMymy npasa
Kuiscvkoeo nayionanvrozo ynieepcumemy imeni Tapaca [lleeuenxa, m. Kuis,
Ykpaina

Boennuii crtan, 3anpoBajxeHuil B Ykpaini y 2022 poli, COpUYUHUB CYTTEBI
3MIHU Y COIlaJIbHO-€KOHOMIYHIN Ta TIpaBoBil cpepax. 3HaUHA YaCTUHA MIANPUEMCTB
OpUNUHWIA a00 CKOPOTWIA [isIbHICTh, TOPYIIMJIMCS JIOTICTUYHI JIAHITIOTH,
3pyHHOBAaHO BHUPOOHHMYI TOTYXKHOCTI Ta 00’e€kTH 1H(pacTpykTypu. Y pe3yibTaTi
Oarato cy0’€KTIB rocmojiapioBaHHs Ta (PI3UYHUX OCIO 3ITKHYIUCS 3 00’ €KTUBHOIO
HEMOKJIMBICTIO HAJEKHOTO BHUKOHAHHS JIOTOBIPHMX 3000B’si3aHb. Tomy mocTaio
MUTaHHA HAJIEKHOTO BHUKOHAHHS IMBUIHLHO-TIPABOBUX 3000B’s3aHb, 30KpeMa
MO>KJIMBOCTI 3BUIbHEHHSI OOpXHUKA BiJ BIANOBIAAIBHOCTI, Y pa3l 00’ €KTHUBHOI
HEMO>KJIMBOCTI BUKOHAHHS 10roBopy. [[pakTrika ocTaHHIX POKIB CBIAYUTH PO CYTTEBE
3pOCTaHHSI KIJILKOCTI CTHIOPIB, Y SIKUX CTOPOHU MOCHUJIAIOThCS HA BOEHHUU CTaH K Ha
dbopc-maxopHy 00CTaBUHY. Y TaKuUX yMOBax HaJ3BHYANHO Ba)XJIMBOI'O 3HAYCHHS
Ha0yBa€ NMpPaBUWJIbHE 3aCTOCYBaHHA IHCTUTYTIB (popc-Maxkopy (HenepeOOpHOi CHin) Ta
1ICTOTHO1 3MIHM OOCTaBHH, IO JIO3BOJISIIOTH CTOPOHAM IPABOMIPHO pearyBaTh Ha
Henepen0ayyBaHl — MOJli, HE  MOPYWIYIOYM  MPUHLMIIB  JTOOPOCOBICHOCTI,
CIIPaBEUIMBOCTI Ta PO3yMHOCTI, 3aKpiMUIeHUX y M. 6 4. 1 ctarTi 3 LIuBUIEHOTO KOJIEKCY
VYkpainu (nami — K Ykpaian) [1].

Bignosimno nmo crarti 617 LK VYkpainu, OOpXHMK 3BUIBHSETBHCS BiJ
BIJIMOBIJIAJILHOCTI 3a TOPYIIEHHS 3000B’s3aHHA, SKIIO JOBEAE, IO BOHO CTajo
HEMOXXJIMBUM BHACHIOK 1ii HerepeOopHoi cwim. Ilinm HemepeOOpHOIO CHIIONO
PO3YMIIOTh Ha/I3BHYAHI 1 HEBIIBOPOTHI 3a JaHUX YMOB IIOli, HACTaHHS SKUX HE
MO>KHa OyJI0 TIepe10aunTH, BIABEPHYTH a0 3armo0irta im.

B ymMoBax BOEHHOTro CTaHy JI0 TaKUX 0OCTaBUH MO>KHA BiJiHECTH: 1) OoioBI mii
Ha TEpUTOpIi BUKOHAHHS JOTOBOpPY; 2) MoOum3alis ado eBakyailisi MpailiBHUKIB; 3)
pyHHYBaHHS BUPOOHMYMX OO0’€KTIB, CKJIaJiB, TPAHCIOPTHUX INUIAXIB; 4)
HEMOXKJIUBICTh 31IHCHEHHS pO3paxXyHKIB Uepe3 CaHKIIiTHI a00 OaHKIBCbK1 OOME)KEHHS.

Toproso-npomuciopa nainata Ykpaiau (TIIIIT) Jluctom Bix 28 motoro 2022
poky [2] odimiitHO BU3HAJIa BOEHHHMM CTaH OOCTaBUHOIO HemepeOopHoi cuiu. Ha
niaTBepkeHns aii ope-maxopy TIII Bumae BinmoBimHiI cepTudikaTh, sKIi MAIOTh
JI0KA30Be€ 3HAYEHHS y Ccy1i. BogHouac caM akT HasIBHOCTI BOEHHOTO CTaHy HE 03HAYAE
ABTOMATUYHOTO 3BUILHEHHS BiJ] BIJMOBIJAIBHOCTI — CTOpOHA TOBWUHHA JOBECTH
MIPUYMHHO-HACTIIKOBUH 3B’S30K MDK OOCTaBMHAMH BIMHH Ta HEBUKOHAHHSIM
KOHKPETHOTO 3000B’ I3aHHSI.

50



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

Caix TakoX 3a3HAYHUTH, 10 GOPC-MaKOp HE MPUITHHSE CaMOT0 3000B’A3aHHS, a
JMIIEe TUMYAcOBO 3BLIbHSE OOp)KHUKA (3ymHHsE Iepedir MO30BHOI JABHOCTI) Bif
BIJIMOBIIAJILHOCTI 32 HEBUKOHAHHS a00 mpocTpoueHHs. [Ticist mpunuHeHHs 17 TaKux
00CTaBHH CTOPOHM MAIOTh MPOJOBXHTH BUKOHAHHS JOTOBOPY ab0 MOTOIAUTH HOTO
HOBI YMOBU. TakuM YHHOM, aKTyaJlbHOIO € TpoOJjeMa TMOETHAHHS MPUHITUITY
0OpPOCOBICHOCTI 3 IOKTPUHOIO (hopc-Makopy. 3 OAHOTO OOKY, CTOPOHU MAIOTh JISTH
CYMIIIHHO, BXKHMBAIOUM BCIX MOJKJIMBUX 3aXOJIB Il BUKOHAHHS JOTOBOPY HAaBITh Y
CKJIQJIHUX YMOBaX; 3 I1HIIOr0 — 00’€KTMBHA HEMOXKJMBICTh BUKOHAHHS HE MOXE
PO3IITHIOBATHUCS SIK TTIOPYIIICHHS 3000B’ I3aHHS.

[Hmuit mpaBoBUII MexaHi3M, SKWWA JI03BOJISIE CTOpPOHAM pearyBaTh Ha
HaJ3BUYalHI TOJi1, — 1€ IHCTUTYT ICTOTHOI 3MiHM OOCTaBUH, TIepe0AUYCHUI CTaTTEIO
652 11K Vkpainu. Woro CYTh TIOJIATA€ B TOMY, IO SIKIIIO OOCTaBUHU, 3 IKHUX CTOPOHH
BUXOJWJIN IIiJT Yac YKIJIQJICHHS JOTOBOPY, ICTOTHO 3MIHHIIMCS, JOTOBIp MOXKe OyTH
3MiHEHO a00 PO3ipPBaHO 3a 3r0JI0I0 CTOPIH YH 3a PIIICHHSIM CYYy.

KirouoBuMu ymMoBamMu 3acTOCYBaHHS IIOTO 1HCTUTYTY €: 1) Ha MOMEHT
YKJIQJCHHS JJOTOBOPY CTOPOHHU HE MOTJIHM Nepe0aynT 3MiHy 00CTaBHH; 2) 3MiHA Ma€
OyTH HACTUIBKHU 1CTOTHOIO, III0 BUKOHAHHSA JIOTOBOPY 0€3 3MIHU MOTO YMOB MPU3BEIIO
0 10 mopylIeHHs OajlaHCy 1HTEpeCiB CTOPiH; 3) 1HILIATOP 3MIHU JIOTOBOPY MOBHHEH
JIOBECTH, 1110 HE MIT BIUIMHYTH HA HACTaHHS TaKUX OOCTABUH Ta, IO BIH BXKHUB YCIX
MO>KJIMBHX 3aXO0JI1B JJ11 BUKOHAHHS 3000B’sI3aHHS.

Jlo 3anpoBa/PKeHHs] BOEHHOTO CTaHy B YKpaiHi, HAYKOBI[I OMHUHAIN PO3KPUTTS
3MICTy 1CTOTHOI 3MiHM OOcTaBuMH. ToMy 1110, BCTAHOBUTU TakKi KpUTEpii CKIIAJHO,
OCKUJIBKM 3aKOHOJAaBCTBOM BOHMU He Tniepeadbadanucs. Jleski BYeHI MNPOMOHYBaIU
pO3rIsiaTH Taki OOCTAaBUHHM uepe3 MPU3My EKOHOMIYHUX (aKTOpiB (HaNpUKIa,
HasIBHICTh 200 BIJACYTHICTh TOBapy Ha PHUHKY, CIIOCOOM JOCTAaBKH, PUHKOBI IIHU Ha
ToBap 1 pobouy cuiy). Takox BUEHI MPOMOHYBAJIH, 110 Y 3B 3Ky 3 HECTAOUIbHICTIO
€KOHOMIKH /IO ICTOTHUX 3MiH OOCTaBHH BIAHOCUTH BUIIAIKK 0OBAJICHHS IIH HA TOBApPH,
KOJIMBAaHHS OTUIATH TIpaIlli, HemepeadauyyBaHe OMOAATKYBAaHHS TOIIO. AJie 11€ MOTJIO
MPU3BECTH JI0 TMPaBOBOI HECTAOUIHLHOCTI, HACIIIKOM K01 Oyno O HEOOOB’SI3KOBE
BUKOHAHHS JIOTOBOPY, YC1 YKJIaJ€H1 JOTOBOPH CTaBWiIMCA O MijJ CyMHIB, 3aBJaBajiu 0
IIKOAY PUHKOBII €KOHOMIII1, rajJbMyBajin O MaiiHOBHIA 001r [3, c. 283, 284].

VY cyuacHiil npakTUIll BOEHHOTO Yacy iCTOTHOIO 3MiHOK 0OCTaBUH MOXE OyTH,
Hampukiag: 1) pi3ke 3pOCTaHHA BAapTOCTI TOBApIB YW TOCIYT 4Yepe3 PyWHYBaHHS
PUHKOBHX 3B’SI3KiB; 2) HEMOXJIMBICTh BUKOPUCTAHHS OPEHIOBAHOTO MHPHUMIIICHHS
yepe3 00MOBI Aii; 3) BTpata AOCTYIy /10 00’ €KTa IHBECTYBAHHS B 30H1 OKyMaIlii.

CyJlioBa mpakTHKa OCTaHHIX POKIB JEMOHCTPY€E 30UIbIICHHS KIJIBKOCTI TTO30BIB
PO 3MIHY YM pO3ipBaHHsI JOroBopiB Ha mifcTaBi ctarti 652 [IK Ykpainu. BepxoBuuit
Cyn y cBOIX pIllIEHHSIX HArOJIONIYE, IO BiHA IMCHO MOXE BBaXKaTHCSI 00CTaBUHOIO,
SKa 1ICTOTHO 3MIHIOE YMOBHU BUKOHAHHS JJOTOBOPY, OJHAK BUPIIIAIILHUM € KOHKPETHUHN
BILIMB BIMHM Ha TMIEBHI 3000B’s13aHHS CTOPiH [4, ¢. 6,7, 9,10].

[Torpu meBHY CXOXKICTb, 11l JIBa IHCTUTYTH MAlOTh PI3HY MPABOBY MPUPOAY: a)
(dhopc-Maxkop — I1€ MmiIcTaBa JjIs 3BUTBHEHHS BiJ] BIMOBIAAIBHOCTI, i€ HE JJIsl 3MIHH
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A0roBopy; 0) icTOTHAa 3MiHAa OOCTaBMH — II€ MiAcCTaBa JJs 3MiHH ab0 pO3ipBaHHS
3000B’s13aHHS K TaKOrO.

VY npakTU4HIN MIOMIMHI BOHH 9YacTO B3aEMO/IIIOTh: HAPUKIIAJl, CTOPOHA, KA HE
MO>K€ BUKOHATHU JIOTOBIp uepe3 OONOBI Aii, ClIOYaTKy MOCUIIAETHCS Ha (hopc-Maxop, a
3roJIOM 1HIIIIO€ 3MiHY YMOB J0TOBOpY 3a crarTero 652 LUK Vkpainu. Takuil miaxina
JI03BOJIIE 30€perTd JIOTOBIPHI BIJTHOCHHM, MIHIMI3YIOUM 30MTKHM 000X CTOpIH 1
3amo0IrTH CYJIOBUM CIIOPaM.

BapTo Takox 3a3Ha4MTH, 110 TPUHIIUII CIIPABEIJIMBOCTI Ta JOOPOCOBICHOCTI (CT.
3 UK VYkpainu) 3000B’s3y€ CTOPOHU [ISITU PO3YMHO — CBO€YACHO IOBIIOMIIATH
KOHTpareHTa mnpo HEMOXKJIMBICTh BUKOHAHHS 3000B’s3aHb, MPOMOHYBATU 3MIHU J0
JIOTOBOPY, a HE MPOCTO MPUTTUHATH BUKOHAHHS.

MoskHa CTBEp/KYyBaTH, IO BOEHHUH CTaH € THUIIOBOIO (POpC-MaKOpHOIO
00CTaBUHOI, TPOTE JUIS 3BUIBHCHHS BIJ BIAMOBIIAJBHOCTI HEOOXIJTHO JOBECTH
MPSIMUY BIUTHB BITHU Ha KOHKpETHE 30008’ s13aHHS. [HCTUTYT 1ICTOTHOT 3MiHM 0OCTaBHH
3a0e3mnedye MpaBOBUIl MEXaHI3M ajanTarllii JOroBOPIB 0 HOBUX pealiid, 30epirarouu
MPUHIMIT PIBHOCTI Ta CHPaBEIJIUBOCTI CTOpiH. Po3MexyBaHHS Ta KOMILUIEKCHE
3aCTOCYBaHHA IIUX 1HCTUTYTIB CIIPHUSi€ CTA0ILHOCTI IUBUILHOTO 00OPOTY B YMOBax
BOeHHOTo crtaHy. CynoBa MpakTHKa BHMAarae BiJ CTOPIH He JMile (PopMajgbHOro
MOCWJIAHHS Ha BlilHY, a i J0Ka31B peajbHOro BIUIMBY HAJ3BUYANHMX OOCTaBUH Ha
MOJKJIMBICTh BUKOHAHHSI JOTOBOPY. Y TMOJANBIIOMY PO3BHTOK ILMBUIBHOTO TpaBa
VYkpainu mae OyTH CHpPSMOBAaHMA Ha BJOCKOHAJIECHHS IPABOBUX I1HCTPYMEHTIB
pearyBaHHs Ha HaJ3BUYaliHI CHUTYallil, 110 JO3BOJIUTh 3a0€3MEYUTH THYUKICTH Ta
€()EeKTUBHICTh JOTOBIPHOT'O PETYJIFOBAHHS HABITh Y KPU30BUX YMOBAX.

HorminsHo Oyno 0 3akpinutu y LIK Ykpainu abo creriaaibHOMY 3aKOH1 AeTalbH1
KpUTEPIi OLIHKH BIUIUBY BOEHHOT'O CTaHy Ha IIUBIIHHO-TIPABOBI 3000B’sI3aHHS, @ TAKOX
YTOYHUTH CIIBBIIHOUIEHHS MOHATH «(OpC-Makop» Ta «ICTOTHA 3MiHA OOCTaBHHY.
BxutroueHHs 1eTanbHOTO onucy (popc-MakopHUX OOCTaBUH Ta YMOB X 3aCTOCYBaHHS
JIOTIOMOKE YHHKHYTH HEMOPO3yMiHb Ta CIPOCTUTH MpOLEC JOKa3yBaHHS, y pasi
BUHUKHEHHS criopiB. HasBHICTh JOKYMEHTaIbHUX IMIATBEPKEHb (JINCTYBaHHS, aKTH,
oiIifiHI TOBITIOMJICHHS) € KIIFOUOBOIO JIsl OOTPYHTYBaHHS HacTaHHA (pOopc-Maxkopy B
cyni. Tak, B ymoBax BiiiHM 11e Oyno OM IHCTpYMEHTOM 3a0e3MedeHHs OanaHcy
1HTEpEeCIB CTOPiH 1 CTA0LIBHOCTI IIUBLUILHOTO 000POTY, 110, Y CBOIO YEPTY, CIIPUATHUME
MIJBUILEHHIO TOBIPY 0 MPUBATHO-NPABOBUX 1IHCTUTYTIB Y MOCTBOEHHUHN MEPIO/I.

Cnucoxk BUKOPUCTAHUX JKepeJt

1. [uBinpHuit komekc Ykpainu Bim 16 ciuna 2003 poky. Bidomocmi
Bepxoenoi Paou Yxpainu. 2003. Ne 40-41. Ct. 356.

2. Jluctom 2024/02.0-7.1 Bix 28 mororo 2022 poky. Topropo-npomMuciioBa
nanata Ykpainu (TTIIT).

URL: https://ucci.org.ua/uploads/files/621cba543cda9382669631.pdf (mara
3BepHeHHs 25.10.2025 p.).

1. [{uBinpae mpaBo Ykpainu. OcobnuBa yacTuHa: miaApydHuK 3a pea. O.B.
Hzepu, H.C. Ky3unenosoi, P.A. Maiiganuka. 3-te Bu., nepepo0. 1 gomos. K.: FOpinkom
Iarep, 2010. 1176 c.

52


https://ucci.org.ua/uploads/files/621cba543cda9382669631.pdf

Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

2. Kib6enko O. IlpakTtuka Bepxosaoro Cyay mono gpopcmakopy Ta iCTOTHOT
3mian oOctaBuH. XII Mixuapoguuii cynoBo-npaBoBuii Gpopym 13-14 uepsus 2024
poky, M. Kuis.

URL.:
https://supreme.court.gov.ua/userfiles/media/new_folder for uploads/supreme/2024
prezent/Prezent _fors major 14 06 2024.pdf (nata 3Bepuenns 26.10.2025 p.).

53


https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/Prezent_fors_major_14_06_2024.pdf
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2024_prezent/Prezent_fors_major_14_06_2024.pdf

Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

OCOBJIMBOCTI IPUITMHEHHSA TPY1OBOI'O 1OI'OBOPY B
YMOBAX BOEHHOI'O CTAHY

JIro00oB MeniB
KaHouoam 1opuouyHUX Hayk, 0oyenm Kageopu yugiibHO20 Npasa ma npoyecy
epoicasnoco nooamrosozco yHieepcumemy m. Ipnine, Yxpaina
Harauia CaBenko
3000y8auxa nepuioco (6akaiaspcvbko2o) pieHs auwoi oceimu /lepaicasnozo
nooamkogo2o yHieepcumemy m. Ipnine, Yxpaina

3anpoBaJKEHHSI BOEHHOTO CTaHy B YKpaiHl 3yMOBHJIO TJIMOOKI TpaHchopmarrii
y cdepi TpynoBux mpaBoBiHOCHH. [loBHOMacmiTaOHa 30poifHa arpecis cTBopuia
00CTaBUHM, 32 SIKUX 3BHYAHI MEXaHI13MH 3BIIbHEHHS, IEPEBEICHHSI YU THMYaCOBOTO
BIJICTOPOHEHHS B1JI pOOOTH BHSBHIIMCS HEIOCTATHIMH JUIS 3aXHCTy IHTEpECIB SK
MpaIliBHUKIB, TaK 1 po6oToaaBiiB. Came ToMy B YKpaiHi 0yJio yXBaJ€HO CIeI1aIbHUMA
3akon Yxkpainu Ne 2136-IX «IIpo opranizaifito TpyIOBUX BIJTHOCHH B yMOBax
BOEHHOTO CTaHy», sikuii HaOpaB 4MHHOCTI 15 Oepesns 2022 poky ¥ YCTaHOBUB
O0COOJIMBUI MPaBOBUM PEKUM PETyJIFOBaHHS Mpalll Ha Mepioj il BOEHHOTO cTaHy. Bin
He ckacoBye Kojekc 3akoHIB Mpo Mpaifto, a i€ mapaieibHO, Haaloud MOKJIMBICTh
THYYKOT'0 pearyBaHHs Ha Ha/J3BUYaiiH1 00CTaBUHMU [2].

Yupoaosx 2024-2025 pokiB 10 11bOro 3aKOHY BHOCHUJIMCS 3MIHH, CIIPSIMOBaH1
Ha YCYHCHHSI MPOTAJMH 1 3JIOBXXWUBaHb, SKi BUSBWIHCS TiJ Yac HOTO MPAKTUIHOTO
3actocyBaHHA. HaiiBaromimum kpokom ctaB 3akoH Ne 4412-1X «IIpo BHeECEeHHs 3MiH
no 3akony Ykpainu "IIpo opraHizaiiio TPYJIOBHX BIJHOCMH B yMOBaxX BOEHHOIO
cTaHy" 110710 0OMiHY 1H(pOpPMAIII€I0 Ta MPU3YITUHEHHS 11 TPYI0OBOTO JIOrOBOPY» Bif 1
TpaBHsa 2025 poky, 1o HabpaB YnHHOCTI 14 yepBHs 2025 poky. HuM KOHKpETH30BaHO
MOPSIIOK KOMYHIKaIlii MI>)K CTOPOHAMHU TPYAOBHUX BITHOCHH, YIOCKOHAJIEHO MPOLEAYPY
MPU3YNUHEHHS i1 TPY0BOTO JOTOBOPY Ta BCTAHOBIIEHO HOBI BUMOTH J10 0(hOPMIICHHS
JIOKyMEHTIB. YacTHHa MOJI0XKEHb I[HOTO 3aKOHY Ma€ BIJIKJIAJICHUNA CTPOK JIii: 30KpeMa,
OOMEKEHHS TPUBAJIOCTI MPU3YNUHEHHS 10 JEB’SHOCTA KaJCHAAPHUX JHIB IMOYHE
3actocoByBatTucs 3 14 0epesns 2026 poky [2].

OpHi€l0 3 KIIIOYOBUX HOBEJN CTAJI0 HOPMATHUBHE 3aKpIIJIEHHS 1HCTUTYTY
NIPU3YNMHEHHS il TPYJOBOTO JOTroBOpY. MOro CyTHiCTh IONSTa€ B TUMYACOBOMY
3BIJILHEHHI CTOPIH BiJ OOOB’SI3Ky HaJlaBaTH Ta BUKOHYBAaTH pPOOOTY 3a HAasIBHOCTI
00’ €KTUBHOI HEMOKJIMBOCTI 3J{1IHCHEHHS TPYAOBOI TIsIIBHOCTI Yepe3 30pOorHYy arpecio.

[Ipu3ynuHeHHs1 HE O3HAYa€ PO3ipBaHHS TPYJOBUX BIIHOCHH: MICIs YCyHEHHS
NEPEeIKo/l BOHM MOXKYTh OYTH BIIHOBJIEHI Ha TMX caMHUX yMoBax. 3MmiHU 2025 poky
YTOUYHUJIH, 110 1HIIIaTOp TOBUHEH MUCHMOBO MOBIJOMUTH 1HIITY CTOPOHY PO MOYATOK
1 TPUIMMHEHHS MPU3YyNUHEHHSA, a y BUMNAJAKY BIJIHOBJICHHS MOXJIMBOCTI POOOTH
poOoToaBeIh 30008’ A3aHUH 32 1B THIKHI TIOTIEPEIUTH TIPAIliBHUKA PO TOBEPHEHHS
710 BUKOHaHHsI 000B’s13KiB. [lepeadaueHo i MOKIUBICTh TPOJOBKEHHS MPU3YTTUHECHHS
noHas 90 HIB 32 B3a€EMHOIO MMCbMOBOIO 3T0JI0I0 CTOPIH, OJHAK JIUILIE B MEXaX CTPOKY
Jlii BOEHHOTO CTaHy [5].
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BaxnuBum € monoxeHHs yacTUHH TpeThoi craTTi 13 3akony Ne 2136-IX,
BIJIMOBIAHO JI0 SIKOTO BUTPATH, OB’ sI3aH1 3 OIJIATOIO Mpalll Y Mepioj NpU3ynuHEHHS,
MJISTAIOTh BIIIKOAYBAHHIO JEPKABOI0-arpecopoM. Xoda MEeXaHi3M peaiizarlii 1miel
HOPMH TOKM HE HamlpalbOBaHO, ii HASBHICTh MIATBEPIKYE, IO MPU3YNUHEHHS HE
nokJaae piHaHCOBOTO TATaps Oe3nocepeHbo Ha poOoToAaBIIs [2].

[Tornpu criemianpH1 MpaBuiia, 023081 MM1ICTABU MIPUITUHEHHS TPYI0BUX BITHOCUH
3aMIIAI0ThCS TUMM, 110 BU3HayeH1 KogekcoM 3akoHiB npo npaito [1]. Yroaa cropis,
1HIL[1aTHBA MpaliBHUKA YU pOOOTOAABIA, 3aKIHUEHHSI CTPOKY JIOTOBOPY, a TAKOXK 1HIII
BUTIAJKHU, TiepedaueHi 3aKOHOIaBCTBOM, MPOJOBKYIOTh 3aCTOCOBYBATHCS, MPOTE 3
ypaxyBaHHAM BOEHHUX KOPEKTUB. 30KpeMma, MpaliBHUK, KU mepedyBae y 30HI
OoifoBux A1 a00 OyB BUMYILIEHO MEPEMIIICHUNA, Ma€e MPaBO poO3ipBaTH JIOTOBIp 0e3
000B’sI3Ky BIJNPAIlbOBYBaHHS JBOTIXKHEBOTO CTPOKY. HaTtomicTh poOOTOAABIIO
HaJaHO MOXKJIUBICT TPUIMHUTH TPYJAOBI BIJIHOCHHH IIiJI Yac THMYacOBOI
HEMpare3aTHOCTI Y BIJMYCTKU TMpAaIliBHUKA, aje JaTOI0 3BUILHEHHS BU3HAYAETHCS
nepuid poOounii ACHb TICHsA 3aBeplIeHHS Takux TnepiomiB. lle monoxeHHS He
MOIIUPIOETHCS HAa KAaTeropii, Ikl KOPUCTYIOTHCS CIELIaIbHUM 3aXHUCTOM, 30KpeMa Ha
BariTHUX KIHOK Ta 0Ci0, [0 3M1HCHIOIOTh JOIJIS 32 JUTHHOIO [3].

Oco0nuBOi yBaru 3aciyroBy€ MUTAaHHS 3BUIBHEHHS 3a NPOTyJl Yy pailoHax
akTuBHUX OoioBux nii. CynoBa npaktuka 2024-2025 pokiB MOCIIIOBHO BUXOJIUTH 13
TOTO, MO caM (PaKT BIACYTHOCTI MpaliBHHKAa Ha PoOOYOMY MICHI HE € J0Ka3oM
NOPYILIEHHS TPyAOBOiI JucuuiuiiHu. PoOoTomaBenb 3000B’s3aHUN JOBECTH BUHY
IpaliBHUKa Ta MOXJIHMBICTb BUKOHAHHS HUM TPYJOBHX OOOB’SI3KIB Y KOHKPETHUX
yMoBax. B 1HIIOMY pa3l 3BUIbHEHHS BU3HAETHCS HE3aKOHHHMM 13 MOKJIAJICHHSIM Ha
po0O0TOMABIIST 0OOB’SI3KY BUILIATUTH CEPEIHIN 3ap00ITOK 32 YaC BUMYIIICHOTO MPOTYITY
[6].

3mian 2025 poky ICTOTHO BIUIMHYJIM W Ha TOPSAAOK KOMYHIKalli CTOpIH.
Binrenep kokHa 31 CTOpIH Ma€ OOOB’A30K MOBIJOMUTH IHIIY PO 3MIHY CBOIX
KOHTaKTHUX JAHUX MPOTATOM JECATH KaJeHIApHHUX JHIB. SIKIIO IOTO HE 3p00JICHO,
yC1 IOB1IOMJICHHSI, Ha lICJIaH1 Ha OCTaHH1 B1IOM1 KOHTaKTH, BBAKAIOTHCS OTPUMaHUMHU.
Taxuit migxia MOKIMKAHUN MIHIMI3YBaTH CIIOPH 100 HAJEKHOTO 1H()OPMYBaHHS
MpaliBHUKIB MPO HAaKa3d 4Yu 3MIHM YMOB Tipaili. J[jisg poOGOTOMaBIiB 1€ O3HAyYae
HEOOX1AHICTh (popMasi3yBaTH KaHaAIHU 3B’ 513Ky B JIOKAJIBHUX aKTaX, a JjIsl IpaIliBHUKIB
— 000B’S130K CTEXKUTHU 3a 1X aKTYaJbHICTIO.

BepxoBauit Cya y cBOIX pilIEHHSX MIATBEPIXKYE, IO BOEHHUN CTaH HE MOXE
pO3TISAATHCS SIK CAMOCTIHHA TiACTaBa IJsl IPUIMHEHHS TPYJIOBHUX BimHOCHH. KoxHe
3BUIBHEHHS TOBUHHO MaTH 3aKOHHE OOTPYHTYBAHHS Ta CIIMPATHUCS HAa HAJICKHI JOKa3H.
OnHOYacHO CyAM HAroJIOUIyIOTh, 110 POOOTOAABEIh HE 3BUIBHIETHCS B1Jl 00OB’SI3KY
BUILJIAYYBaTH 3apO0iTHY IJIATy 32 Yac BUMYIICHOTO HEBUKOHAHHS OOOB’SA3KIB, SIKIIO
HE JIOBE/I€ HasIBHOCTI (hOpC-MaKOpHUX 00CTaBHH 1 HAJIEKHOTO 0(OPMIICHHS MPOCTOIO
YU MPU3YNHUHEHHS [4].

TakuM 4YHHOM, KJIIOYOBUM KpPHUTEpPIEM MPABOMIPHOCTI 3BIJIbHEHHS abo
TUMYACOBOTO TPUNUHEHHS pOOOTH CTa€ JOTPUMAHHS TIPOLEAYp 1 HASBHICTb
JIOKYMEHTIB, 1110 MATBEP/KYIOTh Ali CTOPiH.
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[TpakTika 3acTOCYyBaHHA HOBUX HOPM CBIJYUTH MPO 3POCTaHHS POl
IPEBEHTUBHOTO JTOKyMeHTyBaHHs. KoxeH Hakas, MOBIJOMIIEHHS YU JOMOBJICHICTbH
MaioTh OyTH 3adikcoBaHi y MHUCBMOBIA (opMi ab0 B €JIEKTPOHHOMY BHIJISAL 3
HIATBEP/HKEHHSIM OTpUMaHHs. J[s mpaliBHUKIB BaXKJIMBO 30epiraTv KOMii Takux
JIOKYMEHTIB, a /Uil poOOTO/AABIIIB — BECTH KypHAJl peecTpallii MOB1IOMJICHb Ta aKTiB
PO BIJICYTHICTh TpaliBHUKA. L{e 103BoJisie MiHIMI3ZYyBaTH PU3UKU CYJIOBHX CIOPIB 1
3abe3neuye nepeadoavyBaHiCTh MPABOBUX HACHIIKIB.

OTxe, Ha HAIIy AYMKY, Y CY4aCHUX YMOBaxX MPUITMHEHHS TPYAOBOTO JOTOBOPY
noTpedye 0co0IMBOI peTeIbHOCTI. 3acTocyBaHHs nojoxeHb K3nll mae moeqnyBatucs
3 BUMOTaMU CHel1albHOTO 3aKOHOJIABCTBA, SIKE aJJalTy€e TPY0B1 MEXaHI13MU JI0 peaii
BOEHHOTO Yacy. 3aKOHO/IaBeIlb MOCTYMOBO (JOPMYy€E CUCTEMY THYUKHX, ajie BOJHOYAC
KOHTPOJIbOBAHUX 1HCTPYMEHTIB: BiJ I1HCTUTYTYy MPHU3YNHHEHHS 1O PO3ILIUPEHHS
MiJICTAaB 3BUIBHEHHS, IO TapaHTYIOTh OanaHC iHTepeciB cTopiH. BomHoudac yci i
MeXaHI3MH 30epiraioTb (PyHIaMEHTATbHUNW TPUHIUN — OyJb-IKE PpPO3IpBAHHS
TPYJIOBUX BIJHOCHH TMOBUHHO OYTH 3aKOHHHM, OOIPYHTOBAaHUM 1 JOKYMEHTAJIHHO
I1ITBEPKCHHM.

CnHcoOK BUKOPUCTAHMX JKepeJI:

1. Konekc 3akoHiB mpo npaito Ykpainu : 3akoH Ykpainu Big 10.12.1971 Ne
322-VIII. Pexum nocrtymy: https://zakon.rada.gov.ua/laws/show/322-08 (mata
3BepHeHHs: 06.10.2025).

2. [Ipo opranizanito TpyJA0BHX BIJIHOCUH B YMOBaX BOEHHOI'O CTaHy : 3aKOH
VYkpainu Big 15.03.2022 Ne 2136-1X // Binomocti BepxoBHoi Pangu Ykpainu Pexum
JOCTYMY: https://zakon.rada.gov.ua/laws/show/2136-20 (mara 3BEPHEHHS:
05.10.2025).

3. [Ipo BHeceHHS 3MIH 70 [ESIKHUX 3aKOHIB YKpaiHM II0A0 OOMIHY
1H(pOopMaIli€I0 Ta MPU3YITUHEHHS [l TPYA0BOTO JOTOBOPY B YMOBaxX BOEHHOTO CTaHY :
3akon  VYkpaimm  Bigx  01.05.2025  No  4412-1X  Pexum  gocrymy:
https://zakon.rada.gov.ua/laws/show/4412-20 (nata 3Bepuenss: 06.10.2025).

4. €ppomnericeka biznec Acomiaris (EBA). HoBwmii 3akoH momo oOmiHy
iHpOpMalli€0 Ta TPU3YNIUHEHHS Jii TPYAOBUX JOTOBOPIB B YMOBaX BOEHHOI'O CTaHYy.
Pexxum poctymy: https://eba.com.ua/novyj-zakon-shhodo-obminu-informatsiyeyu-ta-

pryzupynennya-diyi-trudovyh-dogovoriv-v-umovah-voyennogo-stanu (mara
3BepHeHHs: 07.10.2025).

5. IlpusynuHeHHsI TPyAOBOTO JOrOBOPY Il YaC BOEHHOTO CTaHy: aHai3
3aKkoHy Ne 4412-1X. Pexum JNOCTYIIY:

https://protocol.ua/ua/prizupinennya_trudovogo dogovoru pid chas voennogo stan
u analiz zakonu 4412 (nara 3BepHenns: 07.10.2025).
6. CynoBa mpakTUKa II0AO0 3BUIBHEHb MiJ 4YaC BOEHHOTO CTaHy

(anamituunuid ornan). Pexum goctymy: https:/biz.ligazakon.net (nata 3BepHEHHS:
06.10.2025).
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MAMHOBI TA OCOBUCTI HEMAMHOBI ITPABA TBOPIIIB
AYJAIOBI3YAJIBHOT'O TBOPY TA CHEHIYHOI TIOCTAHOBKHA

BikTopis MUKOJIA€ELb
00KMOp 10PUOUYHUX HAYK, O0YEeHM, 3a610Y8ay Kagpeopu npasHuyol 1iHe8icmuKy
epoicasnoco nooamrkosoco yHieepcumemy, m. Ipnins, Yrpaina

CyuacHuil ayaioBi3yaJlbHUNA CEKTOp JEMOHCTPYE IMIBUAKY TpaHCchopMalliio,
3YMOBJICHY PO3BUTKOM HUGPOBUX TEXHOJIOTIH, T1IaTGopM JUCTpuOyIii Ta
PO3MHUBAHHAM TPAJAMIINHUX MEX MK yYaCHUKaMU TBOPYOrO Mpolecy. Y TaKux
yMOBaX MUTaHHS HAJIEKHOTO BU3HAYEHHS Ta 3a0e3MeYeHHs] 0COOMCTUX HEMAWHOBUX 1
MaiHOBHUX IpaB TBOPIIIB ay10BI3yaJbHUX TBOPIB Ta CLIEHIYHUX MTOCTAHOBOK Ha0yBae
0co0MBOi akTyanabHOCTI. [TpobiemaTnka yCKIaIHIOETHCS MHOXUHHICTIO Cy0’€KTIB,
KOJIEKTUBHHUM XapaKTePOM CTBOPEHHS TBOPY, a TAKOK BIIMIHHOCTSIMHU Mi>K IPABOBUMH
peXUMaMu JJI aBTOPiB, BUKOHABIIIB Ta MIPOJIIOCEPIB.

Jlo mOTEeHIIWHUX yYaCHUKIB CTBOPEHHS ay/10BI3yalbHOIO TBOPY Ta CLIEHIYHOI
MOCTAaHOBKU HAJIEkKaTh: CLICHAPHUCT, PEKUCEP-TIOCTAHOBHUK, ONEPaTOP-IIOCTAHOBHUK,
XYJIO)KHUK-TIOCTAaHOBHUK  (production  designer), KOMIO3UTOp, 3BYKOpPEKHUCED,
3BYKOJM3aiiHEP, MOHTaXXep, KOJIOPHUCT, aKTOPU-BUKOHABII1, XOpeorpad, MOCTAaHOBHUK
00iB / KacKaJepChKHIl KOOPAMHATOP, XYJOKHUK MO KOCTIOMaX, XYyJI0)KHUK 3 TPUMY,
apTaupexTop, aniMatropu / VFX-daxisii, gpamatypr (s CIEHIYHUX MOCTaHOBOK),
xopMmencTep / TupUrenT (y My3u4HO-CIIEHIYHUX po00Tax), Mpoatocep (K opraHizaTop
CTBOPEHHSI TBOPY), 1HIII CIEUIANICTH, YWi TBOPYl Ta TEXHIYHI BHECKU (OPMYIOThH
KIHIIEBUH ayJ110B13yaJIbHUI MPOIYKT T BUCTAaBY.

TpyaHoII MPaBOBOTO BPETYJIIOBAHHS Y I[LOMY KOHTEKCTI MOJSTAIOTh Y TOMY,
mo, 1) TBopuui BHECOK O0araTbOX YYaCHHUKIB Ma€ OJHOYACHO AaBTOPCHKHIA,
BUKOHABCHKHMI 200 3MIIIAaHUI XapakTep, L0 YCKIAIHIOE BU3HAYCHHS 00CATYy iXHIX
npaB; 2) MeX1 MK TBOPUMMHU 1 TEXHIYHUMHU (YHKIISIMHA YacTO PO3MHUTI, OCOOJIUBO B
poOOTI MOHTaXepiB, 3BYKOpEKUCEPiB, KOIOPHUCTIB Ta VFX-crneriamicTiB; 3) Benuka
KUTBKICTb Cy0’€KTIB CTBOPIOE pU3UK KOJI3ill npas Ta HaKJIaJeHHs MaifHOBUX 1HTEPECIB;
4) y moroBOpax HEPIAKO BIJICYTHS JAETali3ailisi TBOPYOTO BHECKY, IO CIPUYHHSIE
CKJIQJHOIII B MOJAJBIIIHN eKcruTyartarii TBopy; 5) mudposi Texnomorii (Al-oopodka,
CGI, pemacrepuHr, JjoKaji3ailis) CTBOPIOIOTh PHUBUKU HOPYUIEHHS OCOOUCMUX
HeMatiHO8UX npaes, 30KpemMa HeJOTOPKAaHHOCTI TBOPY Ta peryTallii BUKOHABIIS.

TakuM 4YMHOM, OCHOBHa mpoOjieMa IOJdsAra€ y BIJACYTHOCTI 4YITKOTO Ta
yHi(pikOBaHOTO OaJlaHCYBaHHS MK HEBIJYY>KYBaHUMH OCOOMCTHMMH HEMaWHOBUMU
MpaBaMu TBOPIIB (ITpaBO aBTOPCTBA, IIPABO Ha 1M s, TPaBO Ha HEAOTOPKAHHICTh TBOPY,
IIpaBO Ha peIyTallil0 BUKOHABIS) Ta MATHOBUMH ITpaBaMH, K1 3a3BUYal IepeaaroThCs
BUPOOHUKY YW MPOAIOCEpPY JUIsl KOMEPLIMHOI eKcrulyaTamii. 30Kpema, KOoi3ii
BUHUKAIOTh y TaKUX CUTyalisix: 1) KoJu TBOPLI HE MAaIOTh (PAKTUUHOT MOXKIUBOCTI
KOHTPOJIIOBAaTH MOJAJIblIIe BUKOPUCTAHHS TBOPY UM 3alUCy BHUKOHAHHA; 2) KOJIU
MPOAYLEHT (BUPOOHUK ayJ110Bi3yalbHOTO TBOPY, BIAMOBIIHO 10 mojoxkeHb 3Y «IIpo
aBTOPCHKE MPABO 1 CyMixkHI mpaBay [1]) moTpedye mMUpOKOTO 00CATY BUKIIFOUHHX MPAB
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U HOPMaJIbHOI €KCIUTyaTallil ay1ioBi3yallbHOTO MPOIYKTY; 3) KOJIH Y KOJIEKTUBHOMY
TBOP1 BaXXKO BU3HAUYUTH MEKI TBOPUOI'O BHECKY KOXKHOTO YYaCHHKA, IO BIUIMBA€E Ha
oOcar ixHIX mpaB; 4) KOJW TEXHIYHI 3MIHM (MOHTaX, aJamTaiis, Jiokamizamis, Al-
postproduction) MOXyTbh OpPYIIIyBaTH HEMaiHOBI IIpaBa aBTOPIB Ta BUKOHABIIIB.

Y 100y cTpiMIHrOBUX MIaT(OPM, IHTEPAKTUBHOTO KOHTEHTY W TJ100ajIbHOTrO
JIIEH3yBaHHS MTOCTA€ MoTpeda NepeoCMHUCIICHHS MOJIeIT1 pO3MOAUTy MpaB. BiAcyTHICTB
€IMHOI TPAKTUKUA TIyMAdeHHS 1 HEYITKICTh JIOTOBOPIB MPHU3BOASTH A0 MPaBOBOI
HEBU3HAYCHOCTI, [0 BIUIMBA€ HA €KOHOMIUYHY MOTHBAIIIIO TBOPIIIB Ta CTaOUIbHICTh
MIPOJIFOCEPCHKOT0 PUHKY. Jl0JIaTKOBI TPYAHOINI BUHUKAIOTh Y 3aCTOCYBaHHI HOPM
HaIllOHAJILBHOTO 3aKOHOJIABCTBA, SKE€ HE 3aBXKIU BPaxOBYE€ JAMHAMIKYy HOBITHIX
TEXHOJIOT1M.

TakuM 4MHOM, MOCTa€ HEOOXIAHICTH CPOPMYITIOBATH ONTUMATIBHUM MiIX1A 10
PO3MEXyBaHHSI OCOOMCTHMX HEMaWHOBUX 1 MailHOBUX IpaB y4YaCHUKIB CTBOPEHHS
ayJl0BI3yaJbHOTO TBOPY Ta CLIEHIYHOI IMOCTAaHOBKH, BPaXxOBYIOUU IMOTPEOM PHUHKY,
HEOOX1IHICTh 3aXUCTY TBOPYOI 1HAUBIYaTbHOCTI Ta MIKHAPOJIHI CTaHAAPTH.

TakuM 4MHOM, MOCTa€ HEOOXIAHICTH CPOPMYITIOBATH ONTUMATIBHUM MiIX1iA 10
PO3MEXyBaHHSI OCOOMCTHMX HEMaWHOBUX 1 MailHOBUX IpaB y4YaCHUKIB CTBOPEHHS
ayI10BI3yaJIbHOTO TBOPY Ta BHCTaBH, BPAXOBYIOYM IMOTPeOM PHUHKY, HEOOXIJIHICTh
3aXHMCTy TBOPYOi 1HAMBIAYAJIBHOCTI Ta MIKHApPOAHI CTaHAAPTH. Y IIbOMY KOHTEKCTI
0COOJIMBOi yBaru IMOTpeOye aHali3 YMHHOI MOJENII PEryJIOBaHHS aBTOPCHKHUX 1
CYMDKHHUX MPaB, KA BUZHAYAE K CTATYC TBOPIIIB, TaK 1 MEXI1 JOMYCTUMOTO BTPYUaHHS
NPOAIOCEPa y PE3yIbTaT TBOPYOI AiSUTBHOCTI, 30KpeMa:

1. Oco06ucTi HEeMalHOBI TTpaBa aBTOPIB Ta BUKOHABIIIB € HEBIUYKYBaHUMHU
1 30epiraloThcs 3a Cy0’€KTaMU HE3aJeKHO BiJ Iepeiadyl MaHOBHX MpaB. Y cdepi
ay/ioBI3yaJIbHOTO BHPOOHMIITBA OCOOJMBOTO 3HA4YeHHS HaOyBae TIpaBO Ha
HEJIOTOPKAHHICTh TBOPY Ta MPaABO 3allepedyBaTH CIIOTBOPCHHS BUKOHAHHS [2].

2. MaiiHoBi mpaBa (MpaBO BIATBOPEHHS, PO3MOBCIOPKEHHS, MTyOJIIYHOTO
MOKa3y, JOBEICHHS 10 3arajlbHOTO Bi0OMa, KOMYHIKaIli B [HTepHeTI, mepexiany,
aganTariii) 37e01JIbIIIOTO TIEPENAIOTHCS TIPOIOCEPY 3a JOTOBOPOM.

3.  HeoOxiaHO BCTaHOBUTH 30aJJaHCOBAHUN PEKUM BUKOPUCTAHHS: 30€pertu
MIPOIFOCEPOBI MOKJIUBICTh €(EKTUBHOI KOMEPIIIMHOI eKCIUTyaTallli TBOpY, ajie Mpu
[bOMY rapaHTyBaTH aBTOPaM 1 BUKOHABISIM 3aXUCT iXHbOT TBOPUYOI ABTOHOMII.

4. AynmioBidyanpHa cdepa TOTpeOye J1eTali30BaHUX JIOTOBOPIB, fAKI
BU3HAYAIOTh OOCST MepeAaHuX MpaB, CIOCOOU Ta TEPUTOPIIO BUKOPUCTAHHSI, CTPOKH,
XapakTep J03BOJICHUX 3MiH.

5. Oco06nmBoi Baru HaOyBalOTh MEXaHI3MH KOJICKTUBHOTO YIIPaBJIIHHS,
3/1aTHI 3a0€3MeYUTH BIJICTEKEHHS BUKOPUCTaHHS TBOPIB Ta HAJIEKHY BUHArOpoOy
BHUKOHABLIAM 1 aBTOpaM y CKJIQIHUX HU(GPOBUX JIAHIIOTAX TUCTPUOYIIII.

TakyuM 4YHMHOM, ONTHMI3allls CHIBBIAHOIIEHHS OCOOMCTHX HEMaWHOBUX 1
MaiHOBHX IIpaB TBOPIB ayJl0Bi3yaJlbHUX TBOPIB Ta CIEHIYHUX IIOCTAHOBOK
nependavae TOE€IHAHHS JIOTOBIPHOI BH3HAUEHOCTI, TapaHTii HEIOTOPKAHHOCTI
TBOPUOi  IHAMBIAYaTBHOCTI Ta BIIMOBIZHOCTI 3aKOHOJABCTBA MIDKHAPOIHUM
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cTaHmapTaM. 3a0e3meueHHs IbOro OalaHCy CHOPUSATUME MiABHUILEHHIO TBOPYOI
cB000/1M, EKOHOMIUHIM TPO30POCTI Ta CTATIOMY PO3BUTKY ay10BI3yaJIbHOTO PUHKY.
CnHcox BUKOPUCTAHMX JKepeJI:

1. [Ipo aBTOCHKE MpaBO Ta CyMDXKHI mpaBa: 3akoH YKpainu Bia 1 rpynHs
2022 poxy Ne 2811-IX. URL: https://zakon.rada.gov.ua/laws/show/2811-20#Text;

2. Ginsburg, Jane C. Authors and Performers as Rights Holders in
Audiovisual Works. Columbia University School of Law. 2015. URL: chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://scholarship.law.columbia.edu/
cgi/viewcontent.cgi?params=/context/faculty scholarship/article/5310/&path_info=G
insburg The Role of the Author in Copyright.pdf&utm_ source=chatgpt.com.
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INOHATTSA TA IPOBJIEMHU ITPABA BJIACHOCTI HA JOMEHE
IMA

Hartanigs HoBunbka
O00KMOp 10PUOUYHUX HAYK, npoghecop, npoghecop Kagedpu YusinibHo20 npasa
ma npoyecy /epacasnoco nooamkogoco yHieepcumemy, m. Ipnins, Yxpaina
Hapis bak
3000y8auKa euwoi oceimu nepuio2o (6aKkaiaspcvbko2o) pieHs Jlepacasnozo
nooamkogo2o yHieepcumemy m. Ipnine, Yxpaina

VY NOBCIKAEHHOMY >KUTTI HE KOXKHUH nepeciyHuil po3ymieTscs B [T-mpaBi, ane
13 pO3BUTKOM Mepexi IHTepHeT, 1m0 MICTUTh y cO01 pi3HY KUIBKICTh CaTIB — 1€
CIOXKMBAa4l MOXYTh 3HaWTH Oyab sKy iH(opmarito. Hapasi 6arato XTo B MOIIyKY
BUKOPUCTOBYIOTh HAa0Ip CUMBOJIIB, 11O € IM’SIM CalTy - 1ie 1 € JoMeHHe imM’s1. Came
HOHATTA «JIOMEHHE 1M’sh» - II€ yHIKaJbHa Ha3Ba, IO JOIMOMAarae CTaHIapTU3yBaTu
JIOMEH 1M’s1, IO CKJIAJIA€ThCS 3 CUMBOJIIB, Ta BUKOPUCTOBYETHCS B Mepexi [HTepHeT —
1o 3akpimieHa y . 7 4. 1 cr. 1 3akoni Ykpainu «IIpo BUKOpuUCTaHHS JOMEHHUX 1IMEH
y creriagpHoMy myOiaiyHOMYy JgoMeHi .gov.uay [1]. Tak myist HarasigHOCTI BI3bMEMO
Google — ne nomenHuM imM’siM € google.com. J[o roJIOBHUX O3HAK Y JOMEHHOMY 1MEHI
€ T, [0 BOHO HE MOKE€ MOBTOPIOBATHUCH, OCKIIBKU 1€ Oyje Iuiariar, 1o MOpylIye
IIPaBO BJIACHOCTI.

JlomeHHEe 1M’sl BUKOHYE BaXKJIUBY (QYHKIIIO B 1H(POPMALIMHOMY HpPOCTOPI,
3a0e3neuyroun 3pyYHU JOCTYH CIIOKUBAYIB 10 iHpopmallii B Mepexi [HTepaet. BoHo
€ CBOEPITHUM iMeHTU(IKATOPOM, IO J03BOJSIE MIBHAKO 3HAWTH BeO pecypc,
acoIl1ioBaHMUH 13 IEBHOI 0COOO0I0 UM OpraHi3alli€lo.

OpHak y mpolieci aHajizy HayKOBHUX JKEpedl, IPUCBIYCHUX MPABOBOMY PEXUMY
JIOMEHHUX 1MEH, BUSBIICHO, IO B IOPUAWYHIN HAyIl BIACYTHIN €IWMHWN MIAXIT 10
BHU3HAUEHHS MPaBOBOI MPUPOIU JOMEHHOro iMeHl. lle CBIiAYMTH MpO HASABHICTDH
MPOTaJIiH B 3aKOHO/IaBUYOMY PETYJIIOBaHHI, K1 HEOOX1THO YCYHYTH.

Jlig kpamoro po3yMiHHS MpoOJieMH po3riisiHeMO JBI HaykoBi mosuiii. Tak,
Ckazko O.M. y cBoiil qucepraliiitHid poOOTi 3a3Havae, 1110 BU3HAHHS IOMEHHOTO IMEH1
00’€KTOM TIpaBa BJIACHOCTI MOXXE CIPUYMHUTH KOJII31I0 MK NPABOBIACHUKOM 1
pOBalIEpOM XOCTUHTY a00 peecTpaTopoM JoMeHHoro iMeHi [2, ¢. 70]. Ha gymky
aBTOpa, Taka CHUTyallis MOTpeOye YITKOr0O HOPMATUBHOTO BpPETYJIOBAaHHS, abu
YHUKHYTH KOH(UIIKTIB 1HTEpeciB MDK cyO’ekTamMu, fAKi OepyTb y4acTb Yy
dbyHKIliOHYBaHHI JAOMeHHOTO iMmeHl. Ps6uenko FO.}O. BBaxkae, mo JOMEHHE 1M’
MOENHYE B cOO1 O3HAKKA TOPrOBEJIBHOI MApKU Ta TEXHIYHOTO 1eHTHdIKaTopa. ABTOP
IIJIKPECITIOE, IO TpOoIieaypa peecTpallii JTOMEHHOro iMeHI MmomiOHa 0o peecTparii
TOProBeJIbLHOI MapKH, OCKITHKY O0MIBA IHCTPYMEHTH BUKOPUCTOBYIOTHCS JIJISl 3aXUCTY
Openny. Taka MoAiIOHICTh J03BOJISE 3aMO0ITaTH MOPYIIEHHSM MPaB 1HTEIEKTYaIbHOI
BJIaCHOCTI. BojgHOoWac MK ITUMHU TOHSATTSAMH € BIAMIHHOCTI: PI3HMA TIpeaMeT
peecTpaiiii, pi3Hi Cy0’€KTH, 110 3AIMCHIOIOTH PEECTPAIIIIO, a TAKOX PI3HI HOPMATHUBHI
aKTH, SIK1 peryJIIor0Th 111 ipotecu [3].
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3akon VYkpainum «[Ipo BUKOpHCTaHHS JAOMEHHUX IMEH Yy CHEI[laIbHOMY
myOJIiYHOMY JTOMEH1 .gov.ua» (CT. 8) BCTAHOBIIOE MPABWJIA PEECTPAIlii, TOCTYI [0
PEECTPIB, CTPOKHU il IOMEHIB TOImIO. [IpoTe mesiki Ba)KIMBI aCIEKTH 3aJIAIIAIOTHCS
HEBPETyJIbOBAaHUMU. 30KpeMa, 3aKOHOaBellb HE BU3HAUMB YITKO: BUMOTH /10 HAOYTTS
IpaBa Ha JOMEHHE 1M’si; IpoLeaypy Nepeaadl J0MEHy; MeXaH13M Iepexoy MpaB Bij
BJIACHUKA J0 IIpOBauIepa.

i mporanuHu CTBOPIOIOTH IPABOBY HEBU3HAUEHICTH 1 TOTPEOYIOTH MOAAIBIIIOTO
BJIOCKOHAJICHHSI 3aKOHO/JaBCTBA.

Xouy 3BEpHYTH YyBary Ha BHPIIICHHS 3a3HAYEHUX MPOOJIEM SIKE MICTUTHCS Y
3apyO1KHIM cyaoBii npaktuill gocaimxeHii C. A. [{u6i3oBoto. Tak y AnensiiiiHoMy
cyni Jes’storo okpyry B CHIA Oyno yxBajeHO pIIIEHHS — JOMEHHE IM’d €
HeMartepianbHOI BiacHICTIO. Cymnsamu Oylio MiAKPECIEHO, IO BIIACHICTh BKIIOYAE
MO>KJIUBICTh PO3MOPSHKATHCS, BUKOPUCTOBYBATH, Ta BOJOJITU Ta HEMaTeplajbHy
BUTOMY BiJ 00’€kTa. ABTOpKa MiJIKPECIIOE, M0 CyJA0M OyJ0 HaJaHO BHCHOBOK, IO
yocoOJIIOBaBCS y MIPOXOKEHHI TECTY, SIKMM CKJIaJIaBCs 13 TPhOX IMUTaHb, a came: 1.
Mag OyTu iHTEpecC, y MposiBl SKUXOCH AiH (peectparttis); 2. Bukiroune BoioiHHS a00
KOHTPOJIb OJHUM KOpHUCTyBaueM. 3. [[paBoBIacHUK, MOBUHEH MAaTH 3aKOHHI IT1/ICTaBH
Ha €KCKJIIO3UBHICTb [4].

JlomenHe 1M’ € YyHIKQIBHUM LIUQPOBUM 1I€HTU(DIKATOPOM CaWTy, IO
3abe3neuye 3py4yHud poctyn 1o iHbopmamii B IHTepHETI Ta Mae€ O3HAKHU
IHTENIEKTYaJIbHOI BJIACHOCTI, 3aXMINEHOI 3aKOHOM. [Tonpu HasBHICTH 3aKOHOJIaBUYOTO
peryitoBaHHs, 30KkpemMa B 3akoH1 Ykpainu «IIpo BUKOpUCTaHHS JOMEHHHUX IMEH Y
CHeliaJIbHOMY MYyOJIYHOMY JOMEHI .Z0V.ua», 1ICHYIOTh MPOTAJMHU IIOJI0 MPABOBOTO
CTaTycy JIOMEHHOTO 1MEHl, OCOOJIMBO B acmeKTax WOro mnepenayi, HaOyTTsS Ta
CHIBBIJIHOIIEHHSI 3 TOPTrOBEJIHHOIO MapKow. HayKoBIll BUCIIOBIIOIOTH Pi3HI TyMKH
IIOJI0 MpaBa BJIACHOCTI Ha JOMEHHE 1M’s, a 3apyOiHa Cy/0oBa IMpaKTHUKa, SIK-OT
pimenHst AnemnsiuiiiHoro cyny CIIA, Bu3Hae iioro HemarepiadbHOIO BJIACHICTIO, 11O
HJUIsITa€ TPAaBOBOMY 3aXHCTy 32 KPUTEPISIMU 1HTEPECY, BUKIIOYHOTO KOHTPOJIIO Ta
3aKOHHUX M1CTaB HA BOJOIIHHS.

CnHcox BUKOPUCTAHMX JKepeJI:

1. [Ipo BUKOpHCTAaHHS JOMEHHHUX IMEH Y CIelialbHOMY ITyOIIYHOMY JOMEH1
.gov.ua: 3aKkoH Ykpainu BiJl 28.07.2023 No 3284-1X URL:
https://zakon.rada.gov.ua/laws/show/3284-20#Text

2. Ckazko O. M. I1IpaBoBi 3acajiy BUPIIICHHSI JOMEHHUX CIIOPIB B YKpaiHU .
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JAOMEHHE IM’{ SIK IIPABOBA KATEI'OPIA

Anapiin HoBuubkuid
O00KMOp 10PUOUYHUX HAYK, npoghecop, npoghecop Kaghedpu YuiibHO-NPABOBUX
oucyunnin Hayionanenoi akademii cnysxcou oesnexu Yxpainu, m. Kuis, Yxpaina

MaxkcumMm Ianpunk
Kauouoam puoutHux Hayk, 0oyenm Kageopu yusiibHO-npasoeux OUCYUNIIH,
Hayionanvrnoi akademii ciyocou besnexku Yrkpainu, m. Kuis, Yxpaina

VY cyuacHomy iH(pOpMaLIHOMY CyCHUIBCTBI JIOMEHHE 1M sl CTaJI0 HEB1l €MHUM
€JIEMEHTOM TIPABOBIJHOCHH, IO BHUHUKAIOTH y cdepl (yHKIIOHYBAaHHS MEPExi
Iutepuer. Moro mosBa Ta IIMPOKE BHKOPHUCTAHHS 3YMOBHJIH HEOOXiIHICTH
(dhopMyBaHHS HOBUX MPABUII 1 KATETOPIi, K1 3a0€3MeUyI0Th HAIEKHY OpraHi3alliio Ta
3axucT nU(PpPoBOro nmpoctopy. JJomMmeHHe iM’ BUKOHY€E HE JIMIIE TEXHIYHY (PYHKIIIIO
azpecallii KoM FOTEPIB Ta IHTEPHET-PECYPCiB, ajie i HaOyBa€ MPaBOBOTO 3HAYEHHS K
3aci0 1HIMBiAyadi3alii, KOMyHIKalli Ta penpe3eHTalii Cy0’€KTIB y BIPTyaJIbHOMY
cepenosuiii. Came TOMy BOHO MOTpeOy€e JOKTPUHAIBHOTO OCMUCIICHHS Ta PAaBOBOTO
3aKpITJICHHS.

[IpaBoBa mpupona JOMEHHOIO IMEHI € 0araTorpaHHol Ta JIUCKYCIMHOW. Y
HayKOBI JITEpaTypl BOHO PO3IJIAJAETHCA K O0’€KT MAlHOBUX IMpaB, SIK 3aci0d
1HUBITyani3alli, ik 0COOIMBUI PI3HOBU MaliHa a00 HaBITh SIK (hOpMa BUKOPUCTAHHS
IHIIUX 00’€KTIB IUBUIBHUX MpaB. Taka PI3HOMAHITHICTh MIAXOMIB CBIIYUTH IPO
CKJIQJHICTh 1HTETpalli TEXHIYHUX XapaKTePUCTHUK JOMEHHOTO IMEHI Yy TIPaBOBY
CUCTEMY Ta NP0 HEOOXITHICTh BHPOOJICHHS €JIMHOI KOHIICMIi HOro mpaBOBOTO
crarycy. BHUBUEHHS JOMEHHOro IMEH1 K INPaBOBOi KaTeropii JO3BOJIAE€ HE JIUIIE
3pO3yMITH HOTO MiClle y CTPYKTYpl Cy4aCHMX IPaBOBIJTHOCHH, ajl€ MW OKpPECIUTH
HEPCIEKTUBH PO3BUTKY MPABOBOI0 PEryJIIOBaHHSA y chepl UPPOBUX TEXHOJOTIH.

®inocodisa npaBa TpaauIIHHO BU3HAYAE MPUPOAY IpaBa uyepe3 1JIer0 Mpasa,
HOpPMYy TpaBa Ta TMPABOBIIHOCHHU, SIKI TOAUISIIOTH Ha MPUPOIHBO-TPABOBI,
MO3UTUBICTCHKI, COIIIOJIOTIYHI Ta JAOKTPUHANIbHI TUNH. JIOKTpUHAIBHUI MMiAXI]
KOPEIIOEThCSL 3 KOHIEMIIE0 YuHHOCTI PoOepra Auekci, SIKUii BHOKPEMIIIOE TPH
€JIEMEHTHU TIOHSTTS MpaBa: COLANbHY JI€BICTh, MPABUIBHICTh 3MICTy Ta HAJICKHE
BCTAHOBJICHHSA. Y Cy4YaCHHMX YMOBax pO3BUTKY 1H(OPMAILIHHOTO CyCHUIbCTBA
0COOIMBOTO 3HAYEHHS HAOYBAa€ OCITIKCHHS MOHATTA «JIOMEHHE iM’sD» SK HOBOTO
€JIEMEHTY PAaBOBIAHOCUH. MacoBe BUKOPUCTaHHA [HTepHETY 3yMOBHIIO HEOOXI1THICTh
dbopMyBaHHsI crieliaIbHUX TIPaBUJI, 10 3a0€3MeuyI0Th HOTo (PYHKIIIOHYBaHHS, a TAKOXK
CTBOPEHHSI HOBOT'O KaTeropiajibHOTO anapary, 3aKpiljeHOro y HOpMaTUBHUX aKTaX.

HaykoBi migxoau 10 BU3HAYEHHS TOHSTTS «IOMEHHE 1M S» JIEMOHCTPYIOTh
OaraTtorpaHHicTh oro npupoau. Tak, J[. boliko BU3Ha4ae JoOMEHHE iM S K YHIKQJIbHY
OyKBEHHY CTpIuKy, II0 BHKOHYe (yHKIII i1meHTHdIKalii, aapecarii Ta acoriamii
pecypcey B mepexi[1]. H. Bynat mpononye 6iibiin 3araabHe BU3HAYCHHS — YHIKATbHUAN
HaOlp CHUMBOJIB, SKHH BUKOPUCTOBYEThCS I ajpecalii KOMITIOTEpIB Ta
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iHAuBiAyanizamnii iHGopmaniitHux pecypcis[2]. A. Kybax BiTHOCUTH TOMEHHE 1M s 10
3aco0iB 1HAMBIAyami3amii, MO MOPOPKYIOTh JiMie MaiHOBI mpaBa[3], Tomi sk P.
Credanuyk y CBOIX JOCIIKEHHSIX MOPIBHIOE KATETOPIO «IMEH1» SIK HOC1S 0COOUCTHUX
HEMaHOBHX IpaB PI3UYHUX OCI0 13 KATETOPi€l0 «IOMEHHOTO IMEH1», IEMOHCTPYIOUH
pi3HI miaxoau A0 ix mpaBoBoi npupoau[4]. O. KopimakoBa Haroyomnrye Ha MAPIIAX
GYHKINSAX JOMEHHUX IMEH — acoIllaTUBHIHM, pemyTalliiiHiii Ta koMyHikaTuBHIN[S]. K.
HexkiT npornonye po3risiiatu JOMEHHE 1M sl IK 0COOMBUIN PI3HOBUJT MaiiHA Ta 00’ €KT
mpaBa BJIACHOCTI, 10 MOXe OyTU IIpeAMeTOM opeHau 4M npoaaxy[6]. JI. Tapacenko
BBa)kKae, 1110 JJOMEHHE 1M sl HE € CAMOCTIHHUM 00’ €KTOM IHTEJICKTyaIbHO1 BIACHOCTI, a
aumie (popMor0 BUKOPHUCTaHHS 1HIIMX 3aco0iB iHauBigyamizamii[7]. M. Ilerpis
I1JIKPECITIOE BIAMIHHICTh MK MOHSTTSAMH «JIOMEH» 1 «JIOMEHHE 1M’s», 3a3Ha4ar0uH,
10 TIPABOBUH 3aXMCT MOKJIMBUI JIMIIIE 32 YMOBU NPABWIBHOI i1eHTHdIKAIT 00’ €KTa
MpaBa iHTEJIEKTyaIbHOI BIACHOCTI Yy criopi[8].

Takum 4MHOM, JOMEHHE 1M’s1 Ma€e 6aratroyHKIIIOHAbHY TIPUPOAY — TEXHIUHY,
TIPaBOBY, COLialbHy Ta EKOHOMiuHy. MOro HpaBOBMIl CTAaTyC KOJNMBAETHCA MiXk
MaiHOBUM IPaBOM, 3acO00M I1HAMBITyami3aiii Ta (HOpPMOI BUKOPUCTAHHS IHIIUX
00’€kTiB TUBUIbHUX TpaB. [lopiBHSHHA 3 Kareropiero «iMeH1» (I3UYHOI 0coou
JEMOHCTPY€E Pi3HI MIAXOAU A0 PO3YMIHHS MPABOBOi MPUPOJM IMEHI Ta JOMEHHOIO
iMeHl. BogHouac mpaBuibHa ieHTUQIKaLis 00’€KTa IMpaBa € BU3HAYAIBHOIO IS
CYJIOBOTO 3aXHCTy Y JOMEHHHUX CITOpaXx.
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AKTYAJIBHI MIUTAHHA METOJ0JIOI' I JOCJIIIKEHHS
IHCTUTYTY CIIPOIEHUX CYJAOBUX TPOUEAYP Y IUBIJIbHOMY
IMPOLECI YKPAIHHA

Anapiii IlerpoBcbkuii
KaHOUOam HpuousHuUx Hayk, OOyeHm,
npocghecop kagheopu yusinbno2o npasa ma npoyecy Hayionanonoi axaoemii
sHympiwHix cnpas, m. Kuis, Ykpaina

OmHuM 13 KJIIOYOBUX MEXaHI3MIB JIOCSATHEHHS OajaHCy MDK JOCTYMHICTIO
paBoCyAs, €)EeKTUBHICTIO CYJOBOTO PO3TIISIAY Ta MPOIECYaTbHOIO €KOHOMIEI, Ha
Cy4acHOMY €Tari PO3BUTKY IIUBIILHOTO MPOIIECYaIbHOTO MIpaBa YKpaiHu, € THCTUTYT
CIPOIIEHUX CYJOBUX Tpolenyp, 3akpimuiennit y IluBimpHOMY TMpoliecyaabHOMY
KoJiekci Ykpainu [1]. Bid mokinkanuii 3a0€31MeunTy MBHUIKE Ta MEHII (hopMali3oBaHe
BUPIIIEHHS MAJIO3HAYHUX 1 HECKJIQJIHUX CIIPaB, 3MEHIITUTH HABAHTAXKECHHS Ha Cy/H, a
TaKOX TapaHTyBaTH CBOEYACHUM 3aXUCT MPaB 1 CBOOO YYACHUKIB MPOIIECY.

3anpoBa/KEHHSI CIPOIICHUX CYJOBUX NPOLEAYp Yy LIHMBUIBHOMY MpOIEC]
3YMOBJICHE 3arajlbHOCBITOBUMH TEHACHIIISIMA PO3BUTKY MIPABOCY A, 110 OPIEHTOBAHE
Ha 3a0e3neyeHHs1 OUIbIIOT TOCTYMHOCTI Cyy I rpoMaisH 1 Oi3Hecy. TpanuiiiiHi
dbopMu  pO3MIALYy UMBUIBHMX  CHpPaB, 10  XapaKTEPU3YIOThCS  CKJIAIHOIO
MPOIECYAbHOK CTPYKTYpPOIO, YacTO € 3aHaJTO T'POMI3JIKUMHU 1 HE BIJIOBIJIAIOTh
noTpedaM Cy4acHOIro CyCHIIbCTBA.

VY HaykoBIii JliTepaTypl MOHATTS «CHPOLIEH] CYJIOBI MPOIEAYPH» TPAKTYETHCS
no-pi3HoMy. YacTrHa AOCIIHUKIB BU3HAYAE 1X SIK OCOOJIMBI, CKOPOUEHI MPOLECYaIbHI
dbopmu pO3IIIALy CIIpaB, CIPSIMOBAaHI HAa OTIEPATUBHE BUPIIIEHHS MaJIO3HAYHHUX CIIOPIB
(B. B. Komapog [2], €. O. Xapuronos [3], I. A. bopogrceka [4], . JI. Konowmiens, 1.
O. Kowmicaposa, f. B. Cuporenko [5]). [HuI migkpecaoTh iX poyib y 3MEHIIECHHI
HABAaHTAKEHHS Ha CYJIOBY CHCTEMY, CKOPOUYEHHI CYJOBHMX BUTpAT Ta IIiJIBUIIECHHI
edextuBHocTi npaBocyaas (T. B. Kononuuubka [6], P. JI. Coninbauk [7]).

[TopiBHSATBHUN aHaAMI3 CBITYUTH, MO CIPOIICHI CYJOBI MPOIEAYpU IIUPOKO
3aCTOCOBYIOTBCSI 1 B 3apyOlKHUX MPAaBOBUX cHcTeMax. Tak, y HimeuuuHi icHye
IHCTUTYT Haka3zHoro mnpoBajpkeHHs (Mahnverfahren), y ®panuii — npoueaypa
ordonnance d’injonction de payer, y Benukiit bpurtanii — small claims track. Yei mi
MPOLIETypH CIPSIMOBAH] HA MMPUCKOPEHHS PO3IIIAly HECKJIAHUX CIPAB, 110 JO3BOJISIE
€KOHOMMTH PECYPCH 5K CY/IiB, TaK 1 CTOPIH.

JocnixenHs: Oyp-sSKOro MpaBoBOTO 1HCTUTYTY Mepeadavyae HasBHICTh YITKOI
METOJIOJIOTIYHOI OCHOBH, SKa JO3BOJISIE BCEOIYHO, KOMIUIEKCHO Ta 00’ €KTHBHO
BUBUYUTH HOTO CYTHICTh, (yHKII{, Npu3HAYeHHS Ta e(eKTUBHICTb. I[HCTUTYT
CIIPOILEHUX CYIOBHX IIPOLEAYP Y LUBITBHOMY HPOLECi He € BUHATKOM. Foro HoBH3Ha
JUIST YKPAiHCBhKOi TPaBOBOI CHCTEMH, a TaKOX JUHAMIKa PO3BUTKY BHMAararTh
BUKOPUCTAHHSA IIIJIOTO KOMIUIEKCY METOJIB: 3araJlbHOHAyKOBUX (J1aJeKTUIHUM,
CUCTEMHO-CTPYKTYPHUM, aHam3 1 CHHTE3, IHAYKIIIO Ta ACAYKIIO, SKI Jal0Th
MO>KJIUBICTh PO3IJISIIATA 1HCTUTYT Y HOTO PO3BUTKY Ta B3a€EMO3B’SI3KaX 13 1HIIMMHU
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MPOLECYATbHUMU KaTerOpisIMH); CHELIaIbHO-TIPABOBUX  ((pOopManbHO-IOPUIUNIHHIMA
(mns anamizy 3micty HopMm LIIIK), mnopiBHsiIbHO-TIpaBOBMiA (Ui 3iCTaBJICHHS
YKpaiHChKOI MOJIel 3 1HO3EMHUMH IIPAaBOBUMH CUCTEMaMHU ), ICTOPUKO-TIPABOBUH (17151
MIPOCTEIKEHHS €BOJIIOIIIT IHCTUTYTY), METOJT TIIyMA4YeHHsI HOPM TpaBa (J1sl BUSBIICHHS
ocobmmBocTe  3actocyBanHs —mosokenb  L{I1K)); Ta  MbKaucHuIiiHapHUX
(cortriosioriyHuM (OMUTYBAHHS YYaCHHUKIB MPOIECY, TOCTIIKEHHS TyMKH MPAaBHUKIB),
CTaTUCTUYHMM (aHami3 KUJIbKOCTI CHpaB, PO3IJISHYTHX Y CHPOUICHOMY MOPSIKY),
EeMITIPUYHUN (BUBUCHHSI pEATBHUX CYJIOBUX PIIIEHB)).

Jianekmuunuti memoo N03BOJISAE PO3IIISAATH IHCTUTYT CIIPOIIEHUX TPOLIEAYP Y
PO3BHTKY Ta B3a€MO3B’s13Kax. VIeThCsl PO Te, 0 CHPOIIEHE MPOBAIKEHHS BUHHUKIIO
K pe3yJIbTaT 00’ €KTUBHOI MOTPEOM CYCNUILCTBA B ONIEPATUBHOMY CYJI0BOMY 3aXHCTI,
€ MOXIJHUM BI1Jl KJJACUYHOT'O MO30BHOI'O IMPOBAKEHHSI, aje BOJHOYAC BIUIMBAE HA
TpaHCchOpPMAIIi0 YChOTO IUBIILHOTO MPOIIECY.

CucmemHo-cmpykmypHuti Memoo CIUpSIMOBaHUN Ha JOCIIKEHHS CIPOIIEHOTO
OPOBA/PKEHHS SK €JeMEHTa CHUCTEMH LMBUIBHOTO MpollecyalbHOro mpasa. Bin
JI03BOJISIE BUSHAYUTH MICIIE CIIPOIIEHUX MPOIEAYpP Cepell IHIUX (HOopM MPOBAIKEHHS
(TTO30BHOTO, HAKa3HOTO, OKPEMOIro), BCTAHOBUTH iXHI CTPYKTYpHI €JIEMEHTHU
(cy0’exTH, mpolecyanabHi [ii, CTPOKH, PIIIEHHS CYIy), a TaKOX BHUSBUTH
B3a€MO3B’SI3KU MK HUMU.

Memoo ananizy i cunme3y BUKOPUCTOBYETHCS IS PO3KJIaIaHHs 1HCTUTYTY Ha
CKJIaJIOB1 €JIeMEHTH (aHaji3) 1 MOoJalbIIoro iX y3arajlbHeHHs (cuHTe3). Hampukian,
aHaNI3yeThCSI OKPEMO MOPSAIOK BIAKPUTTS IPOBAIKEHHS, MPOLIECYANIbHI CTPOKH, ITpaBa
Ta OOOB’SI3KM CTOPIH, POJIb CYIy, HICAs 4Ooro (hOpMyeTbcs LUIICHE YSBIEHHS IPO
(yHKIIOHYBaHHS IHCTUTYTY.

3a J0MOMOTO0 iHOYKYii MOXKHA Y3arajlbHUTH KOHKPETHI MPUKIAUA CYJIOBOT
IOPAKTUKU 3aCTOCYBAaHHS CIPOLICHUX HPOLEAyp, L0 Jae 3MOry c(hOpMyJItOBaTH
3arajibHi BUCHOBKH NP0 €(PEKTUBHICTh YU MPOOJIEMHICTh IILOTO IHCTUTYTY. JlemyKiris
K 3a0e3mevye MepeBipKy 3arajlbHUX HAYKOBUX IMOJIOKEHb HA MPAKTHUIl, MIJISTXOM X
CIBBIJIHECEHHS 3 OKPEMUMU KEMCaMH.

DopmManbHO-IOPUOUYHULL MemOoO € OIHUM 13 KIIOYOBUX TPH JOCIIIKECHHI
COpOLIEHUX Tpouenyp. BiH A03Bosisie aHami3yBaTH MOJOKeHHsS L{uBLIBHOTO
npolecyailbHOro kKojaekcy Ykpainu (3okpema, ['masu 10 «Po3risia cnpaB y nopsiiaky
CIPOLIEHOTO MPOBAKEHHS») [ 1], TIyMaunuTH 3MICT MPAaBOBUX HOPM, BU3HAYATH TXHIO
JIOTIYHY CTPYKTYPY Ta BUSIBJISITH MPOTAIMHU YH CyNepeyHOCTl. BUKOopucTaHHS 1IbOTO
MeTOy 3abe3Ieuye MPaBUIbHICTh IOPUANYHOI KBaTi(iKallii Ta 3aCTOCYBaHHSI HOPM Y
MPaKTHUILIL.

llopigusanvHo-npasosuii memoo Ma€e OCOOJIMBE 3HAYEHHS, OCKUJIbKU 1HCTUTYT
CIPOIIEHUX TPOIEeAYp B YKpaiHi 3amo3uuye OaraTo puc i3 3apyODKHUX TPABOBHUX
CUCTeM. 3aCTOCYBaHHS IIbOIO METOAY Ja€ 3MOry BCTAHOBUTH MOJIOHOCTI Ta
BIZIMIHHOCTI MDXK YKpPaiHCHKMM CIPOIICHUM TMPOBAKEHHSIM 1 MPOIEAypamu,
Hanpukiaz, y Himeuunni (Mahnverfahren), ®panmii (procédure simplifiée), Benukiii
bpuranii (small claims track), a Takox B iHmmx kpainax €C [8-9]. Lle no3Bomsie
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OLIHUTA €(EeKTUBHICTh YKpPAIHCHKOI MOJEIl Ta 3alpoONOHYyBaTH HampsMU ii
BJIOCKOHAJICHHS.

3a JOMOMOIOI0 iCMOpUKO-npasosuli Memoody MOXKIUBO JOCIIIUTH T€HE3UCY
IHCTUTYTY CIIPOIICHHUX MPOIIEAYp Y CBITOBIN Ta HAI[IOHAJIBHIN MPAKTHULIL, 1110 T03BOJISIE
MPOCTEKUTU HOTO €BOJIIOLIIO BiJ TPAAULIMHUX MPOLECyaTIbHUX (HOPM JI0 CIIPOIIEHUX
MeXaHi3MiB BUpileHHs criopiB. Tak, y nopedopmenomy LIITK Ykpainu 2004 poxy [10]
BIICYTHI OyB OKpEMHI I1HCTUTYT CIPOIIEHOTO MPOBAHKEHHS, MPOTE I1CHYBAIH
nepeyMOBH HOTo OpMyBaHHS Yepe3 HaKa3He MPOBAKEHHS Ta OCOOIMBHUI MOPSIOK
PO3TIISAY MAJIO3HAYHUX CITPAB.

Memoo maymauenns HOpm npasa BUKOPUCTOBYETHCS IS 3°SICYBaHHS 3MICTY
3aKOHO/IaBUMX TIOJIOXKEHB, SIKI PETJIAMEHTYIOTh CIIPOIIEHE MPOBAKEHHS. 30Kpema,
noTpeOyIoTh TIyMayeHHs TaKi KaTeropii, fK «MaJlo3HAa4YHl CIpaBU», «CIPaBH
HE3HAYHO1 CKIIQIHOCTI», «PO3yMH1 CTpOKH po3risiay». CynoBa npaktuka BepxoBHoro
Cyny Biairpae Kir4oBy poJib y GOpMyBaHHI €IUHOTO PO3YMIHHS ITUX MTOHSTh.

3acTOCyBaHHS coyiono2iuno2o memody Tiependayae BHUBYEHHS CTaBJICHHS
YYaCHHKIB TPOIECY A0 CIPOIICHUX MPOIEAYp, aHATI3 COIllaJbHUX OYIKYBaHb II0JI0
MIBUJKOCTI Ta €(QEKTUBHOCTI MPABOCYHJIA. 30KpEMa, COIOJIOTIUHI ONUTYBAaHHS
MOXXYTh IOKa3aTH PIBEHb JOBIpU TPOMAJSH 1O CYIAOBOI CHCTEMH Yy 3B’SI3KY 13
3aMpOBAKEHHSIM CIIPOIIEHOTO MPOBAKEHHS.

Cmamucmuynuti MemooO N03BOJIIE HAa OCHOBI o(iiiHuUX naHux [lepkaBHOI
CyJI0OBO1 aaMiHICTpalii YKpaiHM OLIHUTH KUIbKICTh CHpPAaB, W10 PO3IIISAJAIOTHCS Y
CIPOIICHOMY TMOPSAIKY, TPUBATICTD iX PO3IIISALY, BIICOTOK CKACOBAHUX UM 3MIHEHUX
pimiens. Lle nae 3Mory 3poOMTH BUCHOBKH MPO peajbHy €(PEKTUBHICTh IHCTUTYTY.

Emnipuunuii  memoo mnependavae Oe3mocepeqHE BHUBYCHHSA PAKTHKU
3aCTOCYBaHHS CIPOIICHUX MPOIEAYP, aHAII3 CYJIOBUX PIIIEHb, YXBaJ 1 TOCTAHOB, 110
(GOpMYIOTh CYOBY MPAKTUKY Yy JaHii cdepi. 3aBAsSKU IbOMY METOAY BHUSBISIOTHCS
TEHJIEHIli y TPaBO3aCTOCYBaHHI Ta TMPOOJIEMHI MOMEHTH, WI0 TOTPeOYyIOTh
3aKOHOJIABUOTO UM IOKTPUHAIBHOTO BPETYIIOBAHHS.

OTxe, BaXJIMBOIO PUCOI0 JOCHIIKEHHS € KOMIUIEKCHICTh METOAOJOTIYHOTO
MiIX0Ty, TOOTO MOEAHAHHS PI3HUX METOJIB, 11O JO3BOJISE YHUKHYTH OJHOOIYHOCTI.
Jlume  dopmManbHO-IOPUIWYHUN aHai3 HE 3JaTHUH PO3KPUTU e(DEKTHUBHICTH
IHCTUTYTY, a TUIBKHA COIIIOJOTIYHUM MiAXiJlT HE BiIOOpa3UTh HOPUIUYHOI MPUPOIU
apumia. Came TOMy KOMIUIEKCHICTh BHUCTYHa€ OCHOBHUM METOJOJOTTYHUM
NPUHIUIIOM. [HIIMMH CIOBaMM, METOJOJIOTIS JOCHIKEHHS 1HCTUTYTY CIPOILIEHUX
CYJIOBHX TMPOILEAyp Ma€ TPYHTYBaTHCS Ha TO€IHAHHI KJIACHUYHUX TMPaBOBHUX 1
MDKJIUCIUIUTIHAPHUX METO/IIB, 110 J03BOJISIE KOMIUIEKCHO OLIIHUTH HOTO CYTHICThH Ta
MEPCTIEKTHBHU PO3BUTKY.

Takum 4YKMHOM, METOMOJOTIYHI 3acaau JOCHIHKEHHS 1HCTUTYTY CIPOIIECHUX
CYIOBUX TPOIEAYp y HHUBIILHOMY TMporeci YKpaiHu TPYHTYIOThCS Ha IOEIHAHHI
PI3HHX HAYKOBUX METOJIB 1 TM1XO/IiB. Ix 1HTerpailist 3a0e3nevye MoBHOTY W TTTUOMHY
HAyKOBOTO aHai3y, J03BOJISIE OI[IHUTH SIK TEOPETUYHI OCHOBHU 1HCTHUTYTY, TaK 1 HOTro
MpaKTUYHE 3aCTOCYBaHHS, 110 Ja€ 3MOTY HE JIUIIIE TIMO0KO MpoaHaIi3yBaT IHCTUTYT
y CydaCHHUX YMOBaX, a W CHPHUSTH HOT0o MOJAJBIIIOMY PO3BUTKY Ta € HEOOX1THOIO
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YMOBOIO i 3a0e3nedeHHss e(eKTUBHOro mpaBocynias B Ykpaini. [loganpmmii
PO3BUTOK IILOTO HAMPSAMY AOCITIHKEHBb CHPHUATUME BIIOCKOHAJICHHIO 3aKOHO/IABCTBA,
dbopMyBaHHIO CTaOLIBPHOI CY/MOBOi MPAaKTHKKA Ta MIiABUIICHHIO €(QEKTUBHOCTI
CYJIOYMHCTBA.
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HHAPPOBA TPAHC®OPMALISL @®OHAOBOI'O PUHKY YKPAIHU
SIK YUHHUK EBOJIIOLII 3JIMCHEHHS IUBLJIbHUX ITPAB
BJACHUKIB HIHHUX ITAITEPIB

Cepriii II’siHoB
3000y8ay mpemvoco (0C8imMHbO-HAYK08020) pieHs uwoi oceimu, /lepaicagrnozo
biomexHon02iuH020 YHisepcumemy, M. Xapxis, Yxpaina

DoHAOBUN PUHOK € BaXJIMBOI YAaCTHHOI CydyacHOi ekoHoMiku. Came udepe3
HBOTO PpEAN3yIOThCS IpaBa BJIACHOCTI, KOPHNOPATHMBHI Ta IHBECTHI[IIHI 1HTEpeCH
rpoMaisiH. BiacHUK HIHHUX ManepiB 371HCHIOE CBOI MpaBa - OTPUMY€ IUBIIECH U, Oepe
y4acTh Yy 3arajibHUX 300pax, po3MOpSKAETHCS aKIisIMU. Y Ce 11€ HAJICKUTH 110 chepu
UBUTIbHUX TIpaB. ChoroiHI POHIOBUN PUHOK YKpaiHM MepekuBae rmOoKy 1udpoBy
TpaHchopmarilito. BoHa cTocyeTbes He nuIe TeXHIYHOT 1HQPacTPYKTYpH, a il criocoOiB
peamizamnii nuBUIbHUX TIpaB. HOBI TeXHOJIOTII, €MEKTPOHHI PEECTPHU Ta AMCTAHIIIINHI
IpoLeIypu 3MIHIOIOTH CaMy JIOTIKY IMBUIBHOTO O0Iry. 30KpeMa, HOBa peaKilis
3akony VYxkpainu «[Ipo akimionepHi ToBapuctBay [1] 3akpimuia MOXKIUBICTB
IIPOBEICHHS €JEKTPOHHMUX 3arajilbHUX 300pIB Ta JUCTAHLIMHOTO TOJIOCYBaHHS, IO
CTaJI0 CYTTEBUM KPOKOM JI0 OHOBJIEHHSI KOPIOPATUBHOIO yrpasiiHHA. Lludposizaris
Jla€ BJIACHHUKaM IIHHUX TManepiB Oiable cBOOOAM Ta omepaTuBHOCTI. BoaHouac
BUHUKAIOTh TUTaHHS IPABOBOIO 3aXUCTY, JOCTOBIPHOCTI AAHUX Ta BIJIMOBIJAJIBHOCTI
YYAaCHHKIB. Yce 1€ (OpMy€e HOBY MPABOBY PEATBHICTh, Y SIKIM TPaJULIiHI IHCTUTYTH
[UBUIBHOTO MTPaBa MOCTYIIOBO HA0yBaIOTh €JIEKTPOHHOIO 3MICTY.

3niliCHeHHs IMBUIBHUX TIpaB y cepl puHKY KamiTamy 0a3yeTbes Ha MPHUHIINII
BU3HAHHS €JEKTPOHHOI (hopMU MpaBounHiB. 3akoH Ykpainu «IIpo puHku kamitary Ta
OpraHi3oBaHi TOBapHI pUHKU» [2] mepeadavae MOXIIMUBICTH O0ITy IIHHHUX MarepiB
BHUKJIIOUHO B Oe310KkyMeHTapHii dhopmi. Lle o3Haudae, 1110 mpaBo BIacHOCTI PIKCY€EThCS
HE y TMarnepoBoMy cepTH(IKaTi, a y BHUIIAAl €JEKTPOHHOIO 3alKCcy B CHCTEMI
Jiero3uTapHoro o6iky. Taki 3MiHM 3pOOMIM 00IT MIHHUX TarepiB O1IbII THYYKUM Ta
npo3opuM. EnekTpoHHa ¢opma 3amucy CHpOIlye TepexiJ MpaB, YCYBa€ PHU3UKH
nigpoOKu, BTpaTH JOKYMEHTIB ab0 MoABiHHOro BONOAIHHSA. Jlemo3utapHa cucrema,
HISUTBHICTh  IKOi  perynoeTbesi [lomoskeHHAM TpO TPOBAKEHHA JCTO3UTApPHOI
TisTpHOCTI [3], cTama IEeHTpaibHOI JaHKoK y (ikcamii mpaB BiacHocTi. BoHa
3a0e3nedye IOpUINYHY BH3HAYCHICTh, AK€ KOXKEH OOJIIKOBAaHWN aKTUB MAa€ CBOTO
YITKO 1IEHTU(IKOBAHOTO BIIACHUKA.

Takum  uyuHOM, 1UEGPOBI IHCTPYMEHTH HE JIMIIE  MOJIEPHI3yBaIu
iHppacTpykTypy (POHIOBOrO pUHKY, a W CTAJIM YaCTHHOIO MeEXaHI3My peaiizarlii
[MBUIBHUX TIpaB. BracHWUK MOXe 371HCHIOBAaTH CBOI MOBHOBRKCHHS BIJIAJICHO, HE
B3a€MOJ1I0YH 0€3MOCePEIHBO 3 EMITEHTOM 200 1HITUMH MOCEPETHUKAMU.

Oco0nmBe 3HAYCHHSI JIJIsi €BOJIIOIT IUBUTLHUX TPAB MA€ IMOsSBA JUCTAHIIAHUAX
3aranbHuX 300piB. Pimenns HKIITDP Ne 236 [4] Ta Ne 595 [5] ynepiie BperystoBaiu
MOPSIIOK 1X CKJIMKAHHS Ta MPOBENCHHs B eleKTpoHHOMY ¢opmarti. Lle mo3Bosmio
aKilioHepaM peaii3oByBaTH MPAaBO HA Y4YacTh y 3arajibHUX 300pax HE3aJeKHO BiJ
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Micis nepeOyBaHHs. Taki MeXaHI3MHM CTald aKTyalbHUMU B yMOBax BIWHHU, KOJH
¢i3MuHa MPUCYTHICTh AaKLIOHEPIB YacTO HEMOXJIHMBA. 3aBASKUA EJIEKTPOHHUM
miaTdhopMaM akIiOHEPH MOXKYTh TOJIOCYBaTH OHJIAlH, OOTrOBOPIOBATH IHTAHHS
MOPSAIKY JACHHOTO, OTPUMYBATH JOCTYI JI0 AOKYMEHTIB ToBapuctBa. lle He nuie
3py4HO, aje i Crpusi€ MiBUIICHHIO PIBHS KOPIOPATUBHOI y4acTi.

[udpora tpanchopmaiiisi GOHIOBOIO PUHKY CTBOPHJIA HOBI MOXKJIMBOCTI ISt
1HBECTOpIB, ajie B TOU )K€ Yac MOCTaBWIIA TIEpe]] MPaBOM HHU3KY MPAKTUYHUX BUKIIUKIB.
Hacammnepes 11e nuTaHHs mpaBoBO1 BIAMOBIJAILHOCTI Y BUTIAJKaX TEXHIYHUX 3001B 200
BTpaTu JOCTYyNy N0 €JEeKTPOHHHMX cepBiciB. [lopymieHHss poboTH [eno3uTapHuX
CHCTEM YU EJIEKTPOHHUX IJIaTPOpM MOXKE MPU3BECTH JO TUMYACOBOTO OOMEKEHHS
MOXJIMBOCTI peaiizaiii mpaB BiacHUKIB. [IpoOGieMHHMM 3amumiaeTbCcs W MUTAHHS
piBHOCTI noctymy. He Bci akiioHepu MarOTh JOCTaTHI TEXHIYHI HaBUYKH a0o
CTaOUIbHHM IHTEPHET-3B 30K, 1110 MOXKE YCKJIAIHUTH y4acTh y JUCTAHIIIHHUX 300pax.
[le Bumarae moemHaHHA IUGPOBUX Ta TPAIULIMHHX (GOpM KOMYHiKallii, abu He
MOPYIIUTH HMPUHIIMIT PIBHOCTI y 3A1MCHEHH] ITUBUIBHUX TIPAB.

[lepcieKTUBHUM HampsMOM pPO3BUTKY € CTBOPEHHS €IMHOI €JEeKTPOHHOI
€KOCMCTEMH pHUHKY Kamitary. Bona wmae o06’emHati  00ir IIHHUX Marnepis,
KOPIOPATUBHY 3BITHICTh, PEECTPU AKI[IOHEPIB Ta CEPBICU AEP>KaBHOrO HArsay. Taka
CUCTEMA JIO3BOJUTH 3pOOUTH (HDOHIOBUI PUHOK OLIBII BIAKPUTUM Ta MiJ3BITHUM, a
MpaBa MOro Y4aCHHKIB - PEAJbHIMIUMU Y IIOJECHHOMY 311 CHEHHI.

BucnoBku. I{udposa tpancopmauis (poHIOBOro puHKY YKpaiHu crana
BKJIMBUM YMHHUKOM €BOJIIOLIIT LMBUIBHUX MpPAB BJIACHUKIB I[IHHUX MarepiB. BoHa
3MIHWJIA MEXaHI3MHU iX 3A1MCHEHHS, 3pOOMBIIM iX OUIBII IIBUJIKUMH, 3pYYHHUMH M
MpPO30pUMH. YTIM, Il 3MIHM NOTPEOYIOTh TMOCTIMHOTO OHOBJIEHHS MPaBOBOIO
PEryJIOBaHHS, Y3TOJKEHHS TEXHOJIOTIYHUX PpIIIEHb 13 HOPMAaMHM LHBUIBHOTO
3aKOHO/IABCTBA Ta 3a0€3ME€UYEHHS PIBHOIO JOCTYIY A0 HOBUX (opM yuacTi. POHI0BHIM
PUHOK MOCTYTIOBO MEPETBOPIOETHCS HA €JIEKTPOHHE CEPENIOBUIIE, Y IKOMY pealizallis
IpaB BJIACHUKIB Bi0YBAE€ThCSA 4Yepe3 TEXHOJOTIUHI IHCTpyMeHTH. lle He ckacoBye
3MICTY IIMBUIBHUX MPaB, a JIUIIE HaJla€ M HOBOI opMu. Y nepcrneKkTuBi MudpoBizaris
Ma€ CTaTU HE BUHITKOM, a CTAaHIapTOM (DYHKIIIOHYBAaHHS PUHKY, 10 TIOE€THYE MTPABOBY
CTaOLIBHICTh Ta TEXHOJOTIYHY €(PEKTUBHICTb.
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BUKOHABYE ITPOBA/I’KEHHS Y CITPABAX ITPO CTATHEHHSA
AJIIMEHTIB

JIroomuiaa Camiauk
KaHOUOam 1puoOUdHUX HAyK., O0YeHm, 0oyeHm Kageopu YyuslibHo20 Npasa ma
npoyecy Jepacasnoeo nooamkogoco yHigepcumemy, m. Ipnins, Yrpaina
Cranicinas CBUpHIOH
3000y6aua nepuioeo (baxanaspcokoco) pisus suuoi oceimu, HHI Ilpasa
epoicasnoco nooamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

AJlIMEHTH1 3000B’s3aHHS € OJIHIEI0 3 HAMBAXJIUBIIIUX COIlaIbHO-ITPABOBUX
KaTteropiii, mo 3abe3medye peami3aiilo KOHCTUTYIIHOTO TpaBa Ha JOCTATHIM
KUTTEBUN PIBEHb Ta 3aXUCT 1HTEPECIB HAMOUIBII BPA3JIMBUX WICHIB CYCILIBCTBA —
JITEeH Ta Hempare3JaTHUX WieHiB poauHu. He3pakaroun Ha 6e33amepedHe colliaabHe
3HAUYCHHS Ta JIeTalbHy perjiaMmeHtaniiro B CiMeHHOMY KOjleKci YKpaiHU, CTSITHEHHS
JTIMEHTIB Ha TPAKTHUII YacTO CTUKAETHCSA 31 3HAUYHUMM TpyaHoIlmamu. Ilepexin Bifg
IOPUIUYHO BCTAHOBJIEHOTO O0OB’SI3KY /10 MOT0 (PAaKTUYHOTO BUKOHAHHS € CKJIAJTHOIO
Ta OaraToeTamHol MPOLEAYpPOI0, M0 TMepedyBae y IUIOMIMHI BUKOHABYOIO
npoBamkeHHd. Came epeKTUBHICTh IbOIO MEXaHI3My BU3HAYA€ CTYIIHb 3aXUCTY MPaB
CTATYBauiB 1 pIBEHb JIOBIPY IPOMAJISH J0 AEP>KABHOI CUCTEMH MPABOCYAJIS.

[Ipo6iema HEAOOPOCOBICHOIO BUKOHAHHS aJlIMEHTHHUX 3000B’s3aHb, a TaKOXK
HU3bKa €(DEKTUBHICTh BUKOHABUYUX J1il, HA0yJa 3HaYHOTO PE30HAHCY B YKPATHCHKOMY
CYCHIJIBCTBI, 110 CHPUYMHUIIO HEOOXITHICTh Oararopa3oBHX 3aKOHOJABUMX 3MiH.
CydJacHe BUKOHaBUE IMPOBAKEHHS PO CTATHEHHSI aIIMEHTIB SIBJISIE COOO0 TMHAMIUHY
CUCTEMY, KA MOEJHYE KIACUYHI €JIEMEHTH MMPUMYCOBOTO BUKOHAHHS Ta CIICIiaJIbHI,
MOCWJICHI 3aXO0JId BIUIMBY Ha OOpKHHMKA, BKJIIOYAIOYM OOMEXKEHHS MOoro mpas
(manpuxnan, y cdepi KepyBaHHS TPaHCIOPTHHUMH 3aco0amu, BHUi3dy 3a KOPJOH).
AHai3 1i€i chepu BUMarae BCEOIYHOTO JOCIIIKEHHS HE JIUIIE MPOLECIYPHUX HOPM,
ajie ¥ coIlaJbHO-€eKOHOMIYHMX YMHHMKIB, SIK1 BIUIMBAIOTh HA KiHIEBHH pe3yjbTaT —
MOBHE Ta CBOEYACHE 3a/I0BOJICHHS] BUMOT CTATYBayiB.

[lim yac 3miiCHEHHS JAEp)KaBHUMMU 1 TPUBATHUMH BUKOHABIISIMU 3aXOJiB,
CIPSIMOBAaHUX HAa BUKOHAHHS CYJOBUX PIllI€Hb, TOCTAE YUMaa KUIbKICTh TPOOIEMHUX
MUTaHb, MOB’SI3aHUX 13 JOTPUMAaHHSIM HaJEXKHOI MPOIEAYPH BUKOHAHHS CYJIOBUX
pillieHb. 3aBXIU aKTyallbHOIO € MpoOjeMa JOTPUMAHHS MpaB JIIOJUHU Ta 3aXHUCTY
iHTepeciB ctaryBada. CKIIaI0OBOO I[LOTO € TOTPUMAHHS CIIPaBEAIUBOTO OallaHCy MiX
IHTEepecamMu CyCIJIbCTBA 1 BAMOTaMHU 3aXUCTY MPUBATHUX IHTEPECIB OKPEMOI OCOOH.

[Tpu HasiBHOCTI 3a00PTrOBAHOCTI 31 CIUIATH AJTIMEHTIB, CYKYMHHUI pO3MIp SIKO1
MIEPEBUIIYE CyMY BiJMOBITHUX IJIATEXKIB 32 YOTUPH MICSI, Ep>KaBHUN BUKOHABEIIh
MOKE€ CaMOCTIHHO BCTAHOBUTH OOMEXEHHS OOp)KHMKAa y TMpaBl BHUI3Ly 3a MExi
VYkpainu, oOMeXeHHS B MpaBl KepyBaHHS TPAHCIOPTHUMH 3aC00aMH, OOMEKEHHS B
MpaBl KOPUCTYBAHHS BOTHENAIHHO MUCIHBCHKOIO, THEBMATUYHOIO Ta OXOJIOMICHOIO
30pO€r0, TPHUCTPOSIMH BITUU3HSHOTO BUPOOHUIITBA JUIsl BIACTPIIY MATPOHIB,

72



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

CHIOPS/KEHUX TYMOBHMH UM aHAJIOTIYHUMH 32 CBOIMHU BJIACTUBOCTSMH METAILHUMH
CHapsIaMu HECMEPTEIHHOT 111, 0OMEXEHHS B MTPaBi MMOJFOBAHHS.

BukonaBui oTpumanyd HOBI BaroMi 3acoOM BIUIMBY JIMINE Ha HEIUIATHUKIB
aJIIMEHTIB Ta Ha 0C10, SIK1 MEPEUIKOIKAI0Th BUKOHAHHIO PIIICHHS MPO BCTAHOBJICHHS
noOayeHHs 3 AUTHHOI0. OKpeMoro aHanizy notpedye Toi (axT, 10 JUIIe Y crpaBax
31 CTATHEHHS aJIIMEHTIB Ta BCTAHOBJIEHHS NMOOadeHHS 3 JUTHHOK BUKOHABIl MAalOTh
PO3UIMPEHUI IHCTPYMEHTAPIM 1l MOPIBHSAHO 3 yciMa 1HIIMMH KaTEropisiMHU pilIeHb.
BodeBup, 3aKk0HOJaBEIb TIHIIIOB BUCHOBKY, 110 HUHI cCaMe CIIPaBH, IO CTOCYIOThCS
TTeH, € HAWBAKIMBIIIUMU JJIS CYCITIJIBCTBA, & TOMY IIOJ0 iXHROTO BUKOHAHHS MAIOTh
OyTH CTBOPEHI JI1€BI Ta ONIEPATUBHI 3aX0/IM I1110]I0 BUKOHAHHS PillleHb [2, . 63-64].

3anpoBaJKEHHs MOCUJIEHUX 3aX0/11B BILUIMBY Ha OOPKHUKIB MO aTiIMEHTaX CTaJIo
HE MPOCTOI0 3MIHOKO 3aKOHOJABCTBA, a CTPATETIYHOIO JIEP)KaBHOIO BIATOBIIIIO Ha
XPOHIYHY MpOoOJeMy YXUJICHHS BiJI BUKOHAHHS CIMEHHUX 000B’s3KiB. DakTUUHO, I1i
HOBOBBEJICHHS TEPETBOPUIIM BUKOHABUE MPOBAKEHHA y I KaTeropii cmpas 3
NEePEeBaKHO MACHUBHOTO (30CEpPEIKEHOT0 JIMILE Ha TMONIyKy MaiiHa Ta JOXOJiB) Ha
aKTUBHUM, TPEBEHTUBHUN Ta MPUMYCOBHH MeXaHI3M. THMYacoBI OOMEXKEHHS Y
npaBax (30KpeMa, 100 BUI3y 3a KOPAOH Ta KEpyBaHHS TPAHCIIOPTHUMU 3aCO0aMu)
Ta aBTOMaTHYHE BHECEHHs A0 €IMHOro peectpy OOPKHUKIB (DYHKIIOHYIOTH SK
NOTYXHI Ba)KeJl, 10 O€3M0CEPEIHbO 3aUINa0Th COLIIAIBHO-EKOHOMIYHI 1HTEPECH Ta
NOBCSKACHHUM KOMQOPT HEIUTaTHWKA. MeTa LWX 3axo[iB — HE TMOKapaTH, a
CTUMYJIFOBATH J0 HErailHOro MmoranieHHs 3a00proBaHoOCTi.

KiroyoBa nepeBara 1ux pedopm MoJisira€ y CUCTEMHOCT] Ta HEBIJIBOPOTHOCTI.
OOMexXeHHSI 3aCTOCOBYIOTHCS HE Ha pO3CYJ] BHUKOHABIS, a aBTOMATUYHO, MICII
JOCSITHEHHSI BU3HAYEHOTO 3aKOHOM IMOPOTY 3a00proBaHOCTI (MEpeBa)KHO 4 MicsIll).
KpiMm Toro, 3ampoBajxeHHs (IHAHCOBUX CaHKIM (IITpadiB), KOMITH BiA SIKUX
CHPAMOBYIOThCSL O€3MOCEPEHbO CTATYyBady, BIEpILIE HAAANO CTATYBauy HE JIUIIE
KOMIICHCAI[IHUM, alie ¥ peasbHuil KapalbHO-CTHUMYIIOIOYHI 1HCTpyMeHT. Takum
YMHOM, VYKpaiHChbKE BHUKOHABUE 3aKOHOJABCTBO 3pOOWIIO pIIIydYdid KpPOK BIij
dbopMaIbHOTO AOTPUMAHHS TPOLEAYP A0 MNPIOPUTETHOTO 3aXUCTy MpaB AUTHHH,
BU3HAIOUM QJIIMEHTHI 3000B’s3aHHS OCOOJWMBUM BHJIOM OOpry 3 IMIiIBUIICHUM
COLAJIbHUM 3HAUYEHHSIM.

BuxoBaHHs Ta maTepiajibHe YTpUMaHHS JITE€H € OJAHUM 13 HAWTOJOBHIMIMX Ta
HaNlBAKJIUBIIIKX 000B’s13KIB OATHKIB, 1110 BUTUIMBAE HE TIJILKH 3 YCTAJICHUX MOPAJIbHUX
MPUHIUIIB HAIIOTO CYCHUIBCTBA, a i 3aKPIMVIEHO B HOPMAX YMHHOTO 3aKOHO/IaBCTBA.
[Ipu oMy aTiMEHTH BUCTYIAIOTh OJJHAM 3 OCHOBHHUX 3aC001B 3a0€3M€4YeHHS JUTHHH
MaTepiaiIbHUMU OjlaramMu, 110 HEOOXiJAH1 I1H J/Jisi TOBHOI[IHHOTO PO3BUTKY Ta
BuxoBaHHs. CHiJl aKIIEHTYBaTH yBary Ha TOMY, IO ITiJl 4aC BU3HAYEHHS 00’ €KTHBHOI
CTOPOHH 3JIOYMHY YXUJICHHS a00 3JTICHOTO YXUJICHHS BiJ CIJIATH aJJiMEHTIB HEOOX1THO
Opatu 10 yBaru Oyb-siKi 00OCTaBUHH, SIKI CBITUaTh MPO HeOaXKaHHS 0COOU 3HAXOUTH
Ta KOPHUCTYBATHUCS MOMJIMBOCTAMH, SIKI O CYTTE€BO PO3IMIMPWIM ii MarepiaiabHe
CTAaHOBHIIE. 32 TaKUX OOCTaBMH BOAYAETHCS MOMIMBUM OOPOTHUCS 3 HEODIIHHUMHU
JIOXOJIaMH TaKuX OC10, JIETaTI3yI0uH iX Ta BU3HAYAKUYH peaIbHUM 00CsT ajliIMEHTIB 200
peanbHy (hIHAHCOBY CIIPOMOKHICTh OCOOM YTPUMYBATH TUTHHY. Taky came MO3UIli0
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I0JI0 TIPUHHATTS 10 yBaru BCix 0€3 BUKIIIOUECHHS OOCTaBUH TMOBEIIHKH OCOOH, SKa
MPUXOBY€E CBOI HEOQIIIHHI MOXOIU, ale YXWIIEThCS BIJT OTPUMAHHS JOXO/IIB
oiliitHNX, TOBUHEH 3aiiMaTH ¥ CyJ, BU3HAYaIOYM PO3MIp alIIMEHTIB y TBEpIINA CyMi
[3, c. 88-89].

Orxe, He3Baxkaroud Ha Oe33allepeuyHuil TMO3UTUBHUN  e(eKT, SKui
MIJITBEP/KYETHCS  3HAYHUM  3POCTAaHHSAM  OOCATIB  CTATHEHMX aJIIMEHTIB, IIl
HOBOBBEJICHHS BHMAararTh ITOJANBIIOT0 BIOCKOHANCHHS. Ha mpakTtuili Bce 1Ie
BUHHMKAIOTh TTUTAHHS 100 HAJICKHOTO KOHTPOJIIO 32 BUKOHAHHSIM OOMEKEHb Ta iX
3HATTSAM, a TaKOX IIOAO CIHIBBIJHOIICHHS KPUMIHAJIBHOI Ta aJMIHICTPATHUBHOI
BianoBinansHOCTI. [IpoTe, 3aramom, 11 pegopMu CTBOpWIM B YKpaiHi SIKICHO HOBY
MPaBOBY pEANIbHICTh, J€ YXWJICHHS BiJ aJIIMEHTIB HECE 3HAYHO BHIII PU3UKHU Ta
HACHIAKK Il OOpKHUKA, €(PEKTUBHO 3MIIHIOIYM TPUHIMI OOOB’s3KYy OaThKiB
yTPUMYBATH CBOiX JITEH.

[TincymoByr0O4YM, MOKHA CTBEP/KYyBaTH, IO HE3BaKalO4YM Ha 00 €KTHBHI
CKJIQJTHOIIT, TIOB’s13aH1 3 BUSABJICHHSIM MaliHa Ta JOXOiB HeJI00POCOBICHUX TUIATHUKIB,
NPUMYCOBE BHUKOHAHHS pIIIEHHS TMPO CTATHEHHS aliMEHTIB Yepe3 CHUCTeMY
BUKOHABUOI'O TMPOBADKCHHS 3QIMINAETHCS AKTUBHUM Ta HAaWOUIBII JIEBUM
IOPUIUYHUM  MEXaHI3MOM  3aXHUCTy (DIHAHCOBHX 1HTEPECIiB JUTHHH. 3aBISKH
NOCIIA0OBHOMY peopMyBaHHIO, BUKOHABUA CUCTEMa BUUIILIA 3a MEX1 TPaJUIIitHOTO
CTATHEHHS OOpPTY 1 IepeTBOpUIIAcS Ha IHCTPYMEHT, 3IaTHUA YNHUTH KOMIJIEKCHHUH Ta
0araToCTOPOHHIN THUCK Ha OOPKHUKA.

UuHHE 3aKOHOJaBCTBO Y KpaiHM HaMa€ Aep>KaBHUM Ta MIPUBATHUM BHKOHABIISIM
HEOOX1JJHI IHCTPYMEHTH — BiJl KJIACUYHOT'O 3BEPHEHHS CTATHEHHS Ha 3apO0iTHY IJIaTy
1 MaifHO 10 LIJIOTO apCeHaly CheliaJbHUX OOMEXYBaJlbHUX 3aXO/lIB Ta (DIHAHCOBUX
CaHKIIM. 3aCTOCyBaHHSA TaKHUX 3aXOJ(iB, SIK OOMEXKEHHS TpaBa BHI3Iy 3a KOPJOH Ta
KEepyBaHHS TPAHCIOPTHUMH 3aco0aMU, a TaKOX BHECEHHS 10 €IMHOTO PEeECTpy
OOpKHUKIB, €(PEKTUBHO MIHIMI3yE MOMJIMBOCTI OOp>KHHMKA ITHOPYBAaTH CBIii
000B’s130K. 1l MexaHI3MHU MpaloTh HE JHIIEe SK (GopMaTbHUN MPUMYC, ajlie 1 K
MOCTIMHMM COIllalbHUN Ta EKOHOMIYHMH CTHUMYJ JI0 HETraiHOTO IOTallIeHHS
3a00prOBaHOCTI.

TakuM 4MHOM, Y HUHIIIHIX peaslisiX BUKOHaBYE MPOBAKEHHS MO0 aTiMEHTIB
— IIe HE MPOCTO NMacuWBHaA KOHcTartarlis (akty Oopry, a JMHAMIYHUNA MpoOIEC, SKUN
aKTUBHO 3aCTOCOBYE JIEpKABHUW MPUMYC JJI1 BIJIHOBJIEHHS MOPYILIEHUX MPaB.
[TocTiifHE BIOCKOHAJEHHS I[LOTO I1HCTUTYTY IMMATBEP/KYE, IO JIep)KaBa BHU3HAE
MPIOPUTETHICTh 3aXHUCTY TIPaB AUTHHH, & CaM MEXaHi3M BUKOHABYOTO IMPOBAKCHHS €
KJIFOYOBOIO JIAHKOKO Yy 3a0e3MedeHHl peajbHOol, a He JMIIE JeKJIapaTUBHOI,
CIPaBEIUBOCTI y cdepl CiIMEHHUX MPaBOBIAHOCHH.

Cnucok BUKOPUCTAHMX JIZKepet:
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JAEPKABHE OBUHYBAYEHHA SAK MEXAHI3M 3AXUCTY
JAEPKABHOI'O IHTEPECY: MEXKXI BTPYYAHHA Y COEPY
IIPUBATHUX IIPAB

Tecanubkuii Aprem
acnipanm Kageopu KpuminaibHo2o npasa ma npoyecy Haguanvno-naykoeoeo
iHcmumymy npasa [lepaicasHoco nooamrkogozo yHigepcumemy, m. Ipnine, Yrpaina

OyHKIIs Aep>KABHOTO OOBUHYBAUYEHHSI € OJHUM 13 LEHTPAJIbHUX EJIEMEHTIB
CUCTEMHU KPUMIHAJIBHOI FOCTHIII], MOKJIMKAHUM 3a0€3MEeYUTH peani3aliio MPUHIHUIIIB
3aKOHHOCTI, CIIPaBEUIUBOCTI Ta 3aXUCTY JIEP>KaBHOTO iHTepecy. BoaHovac 3aiiicHeHHS
i€l GyHKIIT HEMUHYY€ [TOB’s13aHe 3 BTPYYaHHSIM y cepy NPUBATHUX MIPaB Ta CBOOOA
ocobu - Hacammepe] paBa Ha CBOOOY, HEIOTOPKAHHICTh, BIACHICTh, MPUBATHICTD.
CamMe TOMy BU3HAUEHHS MEX TAaKOro BTPYYaHHS € HE JIMILIE MPOLECyalbHOI0, a U
¢bimocochKO-PaBOBOIO MPOOJIEMOIO, IO CTOCYEThCA OallaHCy MK I1HTEpecamu
JIEp>KaBH Ta JIIOJIUHU.

[TyGniuHuii iHTEpEC Y KPUMIHAIBHOMY TIPOIIEC BUSIBIISIETHCS Ye€pe3 MparHeHHs
JepKaBd  3a0€3MEUNTH  OXOPOHY MPaBOMOPSAKY, TMPUTSITHYTH BHUHHOTO JIO
BI/IMOBIAILHOCTI, 3aM1001rTH 0€3KapHOCTI 37104nHIIB. [IpoTe HagMipHa KOHIIEHTpaIlis
yBaru Ha il MeTi 0e3 ypaxyBaHHs IIpaB JIOJUHU MOKE MEPETBOPUTH PABOCYS Ha
iHCTpyMeHT permpecii. ToMy cydyacHa OOKTpWHA BHUMAara€ IMEpPEOCMHUCICHHS PO
JIEp’KaBHOTO OOBHMHYBAYEHHS - HE JIMIIE SIK CTOPOHU KPUMIHAIBHOTO MPOIECY, a K
MEXaHi3My, [0 OJHOYACHO pealidye 1 myOmiyHUWA 1HTEpec, 1 TapaHTye
HEJOTOPKAHHICTh MPUBATHOI c(hepu 0COOMU.

Jlep>kaBHe OOBHHYBau€HHS y KPUMIHAJIBHOMY TPOBAHKEHHI TpPaaUIIiHO
BHU3HAYAETHCS SIK MpoliecyaibHa isJIBHICT MPOKYpOpa, CIPsSMOBaHA Ha JOBEICHHS
nepes CyJIoM BUHYBAaTOCTI 0COOM Yy BUYMHEHHI KPUMIHAJIIBHOTO MPABOMOPYIIIEHHS BiT
IMEH1 JiepKaBu. 3a CBOEIO MPUPOJOI0 BOHO € MPOSBOM (PYHKINT JEpiKaBU MO0
MIATPUMaHHS 3aKOHHOCTI Ta MPABOMOPSAKY. Y IIbOMY KOHTEKCTI IPOKYPOP BUCTYTAE
MPEJACTAaBHUKOM IyOJIYHOTO 1HTEpPEeCy - IHTEPeCY CYCIUIbCTBA B TOMY, II00
KpUMiHAJIbHE TPABOMIOPYIICHHS HE 3IMIIUBCS O€3KapHHUM, a IpaBa MoTepHumx Oyiu
BiJTHOBJICHI.

Bonnouac nepxaBHe OOBMHYBAu€HHS Ma€ JIBOICTY MPUPOIY. 3 OJHOTO OOKY,
BOHO € (JOpMOI0 pearizailii BIaAHUX TOBHOBAXKEHD JIEPKAaBU; 3 IHIIOTO - BOHO TOBUHHO
3MIMCHIOBATUCA 3 JIOTPUMAHHSIM IIpaB Ta 3aKOHHUX IHTEPECiB OOBHHYBA4YEHOTO,
MOTEPHIJIOr0 M IHIIMX YYaCHUKIB mpoliecy. ToOTO MpOKypop HE JIHIIE «3BUHYBAYYEY,
a ¥ rapanrye, 100 KpUMIHaJIbHE MEPECiyBaHHs 3I1MCHIOBATIOCS B MEXaxX 3aKOHY.
TakuM 4MHOM, y CydyacHOMY pPO3YMiHHI JepXaBHE OOBHHYBAuY€HHS € OJIHOYACHO
MEXaH13MOM 3aXHCTY 1HTEPECY Ta TapaHTI€I0 TOTPUMAHHS MPUBATHUX MPAaB.

[Ticnst mporooIIeHHs HE3aIEKHOCT! Y KpaiHu BiIOYBCS MTOCTYIIOBUM MEPEXi 10
MOJIeITl, y SIKIM MPOKYpOp BUCTYMA€ TapaHTOM 3aKOHHOCTI, a HE JIUIIE KapaJbHUM
npeacTaBHUKOM jaepxaBu. KoncrutymiitHa pedopma 2016 poky dYITKO OKpeciuia
GbyHKIIT MPOKYypaTypH, 3aJMINUBIIA CEpPEel HHUX caMe IMiATPUMaHHS JIep>KaBHOTO
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OoOBHHYBAYCHHsI, IO Mependavyae MISUTBHICT, Ha 3acajgax IyOJIYHOTO 1HTEpecCy,
BEPXOBEHCTBA IIPaBa Ta MOBar A0 MpaB JIOAUHUA. TaKUM YHHOM, MEX1 JOIYCTUMOTO
BTpYYaHHs JAepKaBHOTO OOBUHYBAYCHHS Y MPUBATHY c(epy MOCTYIIOBO 3BYKYIOThCS
BIJIMTOBITHO JI0 €BPOIECUCHKUX CTAHIAPTIB.

OpHi€ro 3 KIIOYOBUX MPOOJIEM CydacHOI KPUMIHAIBHOI IOJITUKHU € TOCSTHEHHS
CIIpaBEJIMBOrO OajaHCy MK MyOJIIYHUM 1 MPUBATHUM 1HTEepecaMmu. €BponeichKuit
Cy[l 3 TIpaB JIFOJIMHU HEOJHOPA30BO HATOJIONIYBaB, IO BTPYYAHHS JIEPKaBH y MpaBa
0cOOM MOBUHHO OYTH 3aKOHHMM, HEOOXIJIHUM Ta MHPONOPLIMHUM (L0 HANpHUKIaL]
BUCBITIIEHO y cripaBax Sunday Times v. the United Kingdom, Klass v. Germany) [5]
[4].

Y KOHTEKCTI JIep>KaBHOTO OOBHHYBa4YeHHs 1€l OallaHC TMOJIATaE y TOMY, 100
3a0e3neynTH €EKTUBHE MEPECIiAyBaHHs 3JI0YMHIIIB, HE MOPYIIYIOUH MPE3YMIIIIIIO
HEBHMHYBATOCTI, [IpaBa Ha 3aXUCT, MPUBATHICTD 1 JIOJCHKY T1HICTh OOBUHYBAYEHOTO.
[Ipoxypop, airouu BiJ iMEHI JepKaBU, Ma€ YHUKATH OTOTOKHEHHS ce0e 3 «KapaIbHOIO
BJIAJI010» Ta YCBIJOMIIIOBATH, IO HOTO 3aBAaHHS — HE MPOCTO JIOBECTH BUHY, a
CIPUSATH BCTAHOBJICHHIO 00’ €KTUBHOI 1ICTHHH.

Bignosizno no ct. 36 KIIK Ykpainu, npokypop 3000B’s13aHUM JiATH Ha 3acaiax
3aKOHHOCTI, HEYIIEPEKEHOCTI Ta TOBark 70 mpas 1 cBoOo A moaunu. Lle monoxeHHs
BiIoOpakae 3MIIICHHS aKIEHTY 3 KapajdbHOI JO MPaBO3aXMCHOI MOJAENII AisIbHOCTI
OpOKypaTypu. 3acTOCyBaHHS KpPUMiHAIBHO-TIPOIECYaTbHIX TMPUMYCOBUX 3aXO/IIB
(oOuIyKiB, apemITiB, HETJIACHUX [11i) € JOMYCTUMUM JIMIIE TO1, KOJIX BOHO BUIIPABIaHE
BaroMICTIO ITyOJIIYHOTO 1HTEPECY Ta BIAMOBIIA€ MIPUHILIUITY MPOMOPIIAHOCTI.

CyuacHa TIpaKTHMKa JE€MOHCTPYE HHM3KY KOJI31d MDK KOHCTUTYIIHHUMHU
NPUHIMIIAMHA Ta 3aKOHOJABYUM  DEryJIOBaHHSIM  (QYHKIII OOBHHYBay€HHSI.
Kouctutymis Ykpainu, a came y crarti 131-1 Bu3Hauae, 1o mpokypaTtypa 311HCHIOE
niATpuMaHHs myoaiyHoro ooBuHyBaueHHs B cyi [1]. Toxi sik crarta 36 KIIK Ykpainu
1 3akoH «IIpo mpokypaTypy» OnepyroTh TEpMIHOM AepKaBHEe 0OBUHYBaueHHs [2] [3].
L1s TepmiHOIOTIYHA PO3OIKHICTH MA€ HE JIUILE JIHIBICTUUHUHN, a i KOHIENTYyalIbHUN
xapakTep. BoHa BUSIBIISIE pI3HUITIO M1XK JEep>KaBHUM (K (hOPMOIO peatizallii [ep>kaBHO1
BJIAJM) 1 MyOJIYHUM (SIK TIPOSIBOM «CYCITUIBHOTO» THTEPECY).

JIoMaTKOBUM BHIKJIIMKOM CTa€ TMPAaKTHKa BOEHHOTO CTaHy, KOJMM OamaHc Mix
nyOJIYHUM 1HTEpPECOM (3aXUCT JIepKaBHOI O€3MeKH) 1 MPUBATHUMH IMPaBaMHU MOXKE
CYTTEBO 3MiHIOBaTHCA. TyT HaJI3BUYAaHO BaXJIMBO, IMI00 HAaBiTh B YMOBaX BOEHHUX
OOMeXEeHb TPOKYpOp 3aJMINABCS TapaHTOM BEPXOBEHCTBA IpaBa, a HE JIHIIE
MPEJICTABHUKOM JepKaBU y OOPOTHOI 31 37I0UYMHHICTIO.

Tomy nepxaBHe OOBHHYBAau€HHS - 1Ll€ HE Julle (YHKIIS MepeciaiayBaHHs
3JIOYMHIIIB, @ HAcaMIepe]l MEXaH13M MPaBOBOI PIBHOBArM MiX 1HTEpecaMH JEp>KaBH,
CycHiNbeTBa Ta 0coOW. Moro mpusHaueHHs monsrae y 3a0esledeHHi pealisariii
myOJIIYHOTO 1HTEpECY uepe3 3aKOHHI 3aco0u, 0€3 HaAMIPHOTO BTPYUYaHHS Y IPUBATHY
cdepy JOIMHU.

EBomtortiss iHCTUTYTY OOBHHYBau€HHS B YKpaiHl CBIJYUTH MPO TMOCTYIOBUMN
BIJIX1]] B11 aBTOPUTapHO-KapaabHOI MOEINI A0 AEMOKPaTHUYHO-TapaHTiiHO1. BogHovac
ICHyBaHHSI TEPMIHOJOTIYHUX 1 KOHLENTYaJIbHUX KOJI3IM MDK «JIepKaBHUM» 1
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«IyOJIIYHUM» OOBHMHYBAUEHHSIM BHUMAara€ JOKTPHUHAJIBHOTO Ta 3aKOHOJABYOTO
yrouHeHHs. CropaBkHs MeTa JAepKaBHOTO OOBHMHYBAUEHHS MOJISATAa€ HE JIHUIIE Yy
BUSBIICHHI BUHHOIO, a y 3a0e3leueHH] BEpXOBEHCTBA IpaBa Ta 3aXUCTy T1IHOCTI
KOXHOI 0cOOM, HaBITh Ti€l, sIKa ONMMHUIACS Ha JIaBl MACYJHUX. T1IbKH 32 TaKOT YMOBH
JepxaBa 30epirae JEriTUMHICTh CBOTO BTpYUYaHHS y MpHUBAaTHY chepy ¥ yTBEpIKye
cebe sK MPaBOBY, a HE KapalbHy CHITY.
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PEJIOKAIIISI BI3BHECY B YMOBAX BIMHA

Onena YepHeHnko
Kanouoam mpuoudHux HayK, cmapuuil 00CIiOHUK, CMAapuiuil HAyKO8Ul
cnigpobimuuk Haykoso-0ocnionuii incmumym npugamuozo npasa i
nionpuemuuymaea imeni axaoemika @. I'. bypuaxa HAIIpH Ykpainu, m. Kuis,
Ykpaina

CnoBo «relocation», kopiHb «locate» MmoxoauTh BiJ JJATHHCHKOTO cjioBa locus,
10 03HAYAE «MICIE», I'e — O3HAUAE «3HOBY», a - ion 03Haydae «ais». OTKe, penokaitis
03HauYa€ «aKT PO3MIIICHHS 3HOBY» y HOBOMY MicIii [1]. TepMmiH «pemnokaiiis Moxe
3aCTOCOBYBATUCS K JO JIIOJEH 3arajoM, Tak 1 JO MiJIPHEMCTB, TOOTO MOMKEMO
TOBOPUTHU TIPO MEPEMIIICHHS JIOJUHH, MEPEMIIICHHS O13HECY Ta HEPO3PUBHO 3 1M
OB’ sI3aHE MEePEMIIIEHHS MPaIliBHUKIB [2].

3a mamumu MiHicTepcTBa €KOHOMIKM YKpaiHu [3], mporpama pesokartii
MIIMPUEMCTB HaIpaBjieHa Ha TMEPEMIIICHHS MiANPUEMCTB (X TOTYXHOCTEH) 3
TEPUTOPIM, 10 HaOMMKEHI ab0 3HAXONATHCA y 30HI NPOBEACHHS OOHOBHX diif
(mampukian, Jlonenpka, Jlyranceka, XepcoHChbKa, 3amopi3bka, XapKiBChKa Ta 1HIII
o0JacTi), B 0111 O€3MEYH] PEriOHH, HacaMIlepel Ha 3aX0/i YKpaiHu: 3akapnaTchka,
IBano-®pankiBchka, JIbBiBcbKa, TepHOMUIbChbKA, XMelNbHUIIbKA, UYepHiBelbKa,
Binnunpka, Bonuncbka Ta PiBHeHChka oOsacti. 3rigHO  OoIimiMHMX  JaHUX
HaWOLIBIIMMK IIEHTpAaMU peJIoKallii CTajdu BIIHOCHO CIOKiHHI 00JacTi, a came:
JIsBiBCBKa (24%), 3akapnatceka (14,5%), YepHiBeubka (9,8%), IBano-dpaHkiBCchbka
(8,3%), Xmenbauiipka (7,3%) ta Tepaoninbscbka (6,3%) [4].

B yMmoBax BiitHH penokaiiisi Oi3HeCy — 1€ HacaMIlepe]l 3aXUCT MOTY>KHOCTEH 1
pPOOITHUKIB BiJ 30BHINIHIX 3arpo3, CIPOBOKOBAHUX OOCTpUIaMH, OKYIMAIU€ELO.
Penoxartis Mmoxe OyTu:

. MOBHOIO — KOJIM TIEPEMIIIYIOThCSI BCl 3aCO0M BUPOOHMIITBA, PECYpCH Ha
HOBE MicIiie. 3a3BUYail MOBHA PeNIOKaIlisl IPOBOAUTHCS HEBEITUKUMU MIANPUEMCTBAMH,
SKUM TIPOCTILIE MEPEeBE3THU BCl MOTY>KHOCTI, Ta MiJMPUEMCTBAMHU, SIKI MPALIOIOThH B
cdepi HaJTaHHS TIOCIIYT;

. YaCTKOBOIO — KOJIM TIEPEHOCUTHCS YaCTHHA BUPOOHUYIHX TMOTY>KHOCTEH Un
JIMIIE II€BHI BUIAIIM, BOAHOYAC 1HIII 3aJIMIIAIOTHCS HA MICII MOCTIHHOI JUCIIOKAIII].
Takwuit BapiaHT aKTyaaIbHUM JUIS TIATPUEMCTB 3 YHIKQIBbHUMUA YMOBaMH BUPOOHHUIITBA,
KOJIM 3 TUX UM 1HIIUX MPUINH HE MOKHA TIEPEBE3TH BUPOOHUIITBO TIOBHICTIO;

. 3MIIIAHOK0 — KOJIM BIAKPHUBAETHCS HOBUM IMIAPO3/ILT KOMITaH1i Ta YaCTUHA
NepcoHaly MEepPeMIllyeTbcsl B HOBE MiCIe IS poOOTH, a 3a MOMEPEJAHIM MICIIEM
MOTYKHOCTI 3ajJMIIalTbes (yHKUIOHYBaTH W Hanzaiml. Ha 3mimany penokariro
MOTOJIKYIOTHCS MIANPUEMCTBA, IO MAIOTh MPAarHEHHS PO3LIMPUTH CBOIO JISIIBHICTB,
BIJIKPUBIIN HOB1 MPEACTABHUIITBA, BUPOOHHUIITBA Y HOBOMY PETIOHI Y TOMY YHCII JIsI
TOTO, 100 3a0€3MEeYUTH JIOTICTUYHUMA TOCTYN J0 HasBHUX CHOXKKBadiB. [Ipu mpomy
ICHyI04Y€ BUPOOHUIITBO MIPOJIOBXKYE CBOIO poOOTY [5, ¢.5-6].
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Bci mianpuemii, siki BuMytieHi Oyiy 3A1ACHUTH PeNoKaIliio cBoro Oi3Heca y Tii
YM 1HOIE MIp1 31TKHYJIUCH 3 JEKIJIbKOMa YMHHMKAMH, SIKI CyTTE€BO BIUTMHYTH Ha iX
(b1HAaHCOBI MOKA3HUKH, CEPE SIKUX:

— OoifoBi Aii Ta iX Hachiaku. HaBiTh T1 TepUTOpIii, HAa SIKUX HE BEJIMCS aKTHUBHI
00loBI1 Aii HE MOXYTh OyTH BIIEBHEHI B 30€pe)K€HHI MaliHa 4yepe3 MOCTiHI paKkeTH1
o0cTpiny;

— TpyaHou Jjorictukd. Crmoyatky OynM 3a0J0KOBaHI JIOTICTHYHI MOPCHKI
IUIIXW, 10 HETaTHWBHO BiAOOpa3WIIOCh HA TOBapax, W0 IMIOPTYBaJIUCh YH
EeKCIIOPTYBAIUCh MOpEM. 3rojJioM IocTaja ImpobiieMa 3  aBTOMOOUILHUMU
MEPEeBE3CHHSIMU Ta CIIOJIYYCHHAM 3 KpaiHamu CxigHoi €Bporny;

— 3MIHAa TOMHUTY Ta IUIATOCIIPOMOXKHOCT1 KIIi€HTIB. baraTo mpaliiBHUKIB Ta
KJIIEHTIB BHIiXaJio 32 KOPAOH ab0 10 OUThIT OE3MEYHNX PETiOHIB, 3MIHUIIUCH TIOTPEOH
JroAeil B K1, OJs31 Ta IHIIMX paHille HEOOXITHUX Ta 00OB’A3KOBUX NOTpedax, sKi
3apa3 MOXKYTb PO3IJISAATHCh K PO3KIILL;

— BiACYTHICTH KafpiB. [IpobGiema Opaky KaapiB € OJHIEIO 3 BUPIIIATBHUX IS
PO3BUTKY, MPOJOBKEHHS (YHKI[IOHYBaHHS, MOOYI0BU Oi3HECy. 3 MOYaTKOM BIiTHU
3HAWTH TIPAIliBHUKIB 13 HEOOXITHUMH HABUYKAMH Ta 3HAHHSMH CTaJIO I11€ CKIIATHIIIE
gyepes3 Takl J0JaTKOB1 pakTopu, K MOOLI13a1lis, TpyA0Ba Mirpailis (SK 30BHIIIHS, TaK
1 BHYTpIIIHS) Ta 3pyHHOBAaHE »XUTJIO B PEriOHaX, IO MOCTPaKIalu BiJ BIAHU. Y
3BIJILHEHHUX 00JIaCTSIX Ta 00J1acTsIX, /1€ TPUBAIOTH OOMOBI 11, TPOJIOBXKYETHCS 3HAUYHUN
nediut pobouoi cwir. BHyTpiliHe mnepemilieHHs] 3po0uao poOody CHIIy MEHII
JIOpPOrol0, ajie € HEBIAMOBIIHICT, MK HaOopoMm HaBudok BIIO Ta morpebamu
pob6oronabiiB. [Ipobiema € akTyanbHOI s OUIBIIOCTI rainy3ei (0coOJMBO s
TPYAOMICTKMX  Tady3el, Takux 5K CUIbCbKE TOCMOJapCTBO, TEKCTUIIbHA
IPOMUCIIOBICTh, BUPOOHHUITBO OJATY Ta B3YTTS TOILO), 32 BUHATKOM Taiy3ei
0oOCITyroByBaHHs, J€ CIIOXKWUBYMN TIOMHUT 3HAYHO 3HU3MBCA (HANPHUKIAA, TypHU3M,
po3Baru) [6];

— mpoOsieMd 13 TIOCTaYaHHSIM EJIEKTPOCHEprii. Y KOHTEKCTI 3HUKCHHS
HEraTHBHUX HACIJKIB B/l MPOOJIeM 13 TOCTaYaHHIM €JIeKTPOEHEPrii MiAIPUEMHHUIITBO
oOupae pi3HU 3axXOAM, 30Kpema: 3MiHa rpadiky poboTu (66% pecrnoHACHTIB);
3MEHIIeHHsS 00csTiB BUpoOHUITBA (40% pECNOHACHTIB); 3aKPUTTS YaCTUHU O(icCiB,
TOproBux TO4oK (12% pecrnoHAeHTIB); NpU3yNHUHEHHS IISJIbHOCTI a00 KOHCEpBallis
yacTUHU TnpumilieHb (9% pecrnoHAEHTIB);  MOBHA 3yNUHKA >KUTTEIISIIBHOCTI
rocrnojaprorouoro cyo’exkrta (1% pecrnoHIeHTIB); BUKOPUCTAHHS aJIbTEPHATUBHUX
JDKEepenl eeKTPOeHeprii, 30kpema 86% pecroHIeHTIB BCTAHOBWIM reHepaTopu [7].

[Iportec BigHOBIIEHHST Ta 3aMyCKy pEJIOKOBAHOTO Oi3HECY B yMoOBax
MOBHOMACIITA0HOTO BTOPTHEHHS B YKpaiHy OXOIUIIOE€ KiJIbKa TMOCIHIJOBHHUX €TAIliB,
KOJXKEH 3 SIKUX CIPSAMOBaHUH Ha 3a0e3nedeHHs €()eKTHBHOTO BiTHOBJICHHS JiSITbHOCTI
HiANpUeMCTBA HA HOBOMY Micti. [lepmyM etarnom € BiAHOBIEHHS 1HGPACTPYKTYpPH,
o rnependavyae HaJaroJKEHHS pPOOOTH OCHOBHHMX CIYXO — €JIeKTpONoCTayaHHS,
BOJIONIOCTaYaHHs, OMaJEHHS Ta KOMYHiKkamii. HacTymHMM KpOKOM € BIJHOBJICHHS
oOnagHaHHS, TEXHOJOTIYHUX TMPOIIECIB, JIOTICTUKM Ta JIAHIIOTIB IOCTA4aHHS 3
ypaxyBaHHSM HOBOTO pO3TAllyBaHHS, a TAaKOX ajamntailis Oi3Hecy J0 MiCIEBOTO
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puHky. HacTymHum eramoM BHUCTymae HaliMaHHS HOBOTO TIepcoHamy abo
nepexkBaiiQikalis HasgBHUX MpPAliBHUKIB, 1[0 3abe3meuye CTaOUIbHICTH POOOTH
MiANPUEMCTBA B OHOBJIEHHX ymoBax. KokeH eTam mae BUpilIagbHE 3HAYCHHS IS
TOro, MO0 Ol3HEC MIT BIIHOBUTH Ta €(PEKTUBHO MIATPUMYBATH CBOIO IISUIBHICTH Y
HOBUX yMOBax. BaxiuBy posib B YCHIIIHOCTI MpoLecy penokaiii cy0’€eKTiB
rOCTO/IAPIOBAHHS BIAITPalOTh OpTraHW perioHajbHOI BIAIU, SKI 3a0e3MedyroTh
MNIATPUMKY MIANPUEMCTB y THUTAHHAX KOMYHIKallli, KOOpJWHAIli, JIOTICTUKA Ta
(dbopmyBaHHs KOM(pOPTHOTO O13HEC-KIIMaTYy [8§].

Orxe, penokauiss TIANPUEMCTB € BaXJIMBUM I1HCTPYMEHTOM 30€peKeHHS
€KOHOMIYHOI CTa01JIbHOCTI JIep>KaBH, OCOOJMBO B YMOBAaX BOEHHUX BHUKJIHWKIB. BoHa
Ja€ 3MOTYy TMpPOAOBXKYBAaTH BHUPOOHWUYY [ISUIBHICTH, 30epiraTd poOodi Micls Ta
MIITPUMYBATH PO3BUTOK PETIOHIB, III0 MPUUMAIOTH IepeMileHi mianpuemcTtsa. [Ipote
JUIS YCITITHOI peaizarii MboTro Mpoliecy HeoOXiJIHa aKTUBHA y4acTh JIEp)KaBH, sSKa
3a0e3neunTh ajanTaiilo Oi3HeCy J0 HOBUX YMOB, 30epexe HOro BUPOOHUYHIA
MOTEHITIAN 1 CIPUATUME 3arajlbHOMY €KOHOMIYHOMY BiJHOBJICHHIO KpPaiHHU.
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MUTAHHA 31IMCHEHHS ITIPABA HA BUXOBAHHSI IUTUHU B
MNOPAAKY HUBIJIBHOI'O CYIJOUYNHCTBA

Ipuna YexoBcbka
O00KMOp 10PUOUYHUX HAYK, npoghecop, npoghecop Kaghedpu yugiibHO20 npasa ma
npoyecy Jepacasnoeo nooamkogoco yHieepcumemy, m. Ipnins, Yrpaina

B ymoBax pociiChbKO-yKpaiHChbKOI BIMHM TWTaHHS 3axXUCTy MpaB JAUTHHU
Ha0yBarOTh 0COOJIMBO1T aKTyaIbHOCTI Yepe3 BIMCHKOBI 3arp0o3H 1 BUKJIMKUA. Po3yMirodi
3HAYYIICTh MPABOBOTO 3aXUCTY MpaB JITEH ypsau OUIBIIOCTI KpaiH CBITY CXBAJIWIU
Kongenito npo npasa autuau [1]. ¥ cT. 6 KoHBeHI1i1 BU3BHAUYEHO HEB1JI’€MHE MIPaBO
Ha JKUTTA KOXXHOI JTUTHUHHU, a TaKOX BIAMOBINATBHICTh JIEPKaBU 32 CTBOPCHHS
0€3MeKOBUX YMOB JJII BUYKUBAHHS 1 3/JOPOBU PO3BUTOK TUTUHU. He MEHIIT BaKITMBUM
€ TpaBO AUTHMHU HA BHUXOBaHHSI oOOMa OaThKamMH, 32 BUKIIOUCHHSM SIKIIO TaKe
HEMOJKJIMBO 3apaJii HalKkpamux inTepeciB nutunu (cT. 9 [1]). [IpoTte anami3 cyaoBux
CIpaB LIOJ0 3aXUCTY CIMEHHHUX IpPaB Ta IHTEPECIB AUTUHU Y €IUHOMY JI€P>KaBHOMY
peectpi 3a nepioa 2022 mo 2025 poku AOBOJAWTH, IO HAWOLIBIIA YaCTKa CyIOBHUX
CIIpaB CTOCY€TbCSI BUSHAUYEHHS MICLISI IPOKUBAHHS JUTUHU; YCYHEHHS MEPELIKO Y
1030aByIeHHsI 0aThKIBCHKHUX MPaB; CTATHEHHS aJiIMEHTIB HA YTPUMAaHHS HETIOBHOJITHIX
JITel; BCTAHOBJICHHS OMIKH Ta MiKTyBaHH: [2, ¢. 80]. Ciij BIAMITUTH, 1110 OCTAaHHIM YacoM
3’SIBWIACh HU3KAa HAYKOBUX Tpallb, MPUCBIYCHUX BHUPIIICHHIO MUTAHHS YJOCKOHATICHHS
NpoIeypd BU3HAYEHHSA MICI TMPOXKMBaHHS JUTUHU [3; 2], BOAHOYAC NHUTAHHSIM
3M1MCHEHHS MpaBa Ha BUXOBaHHA TUTUHU B MOPSAKY HUBUILHOTO CYJJOYMHCTBA B YMOBaxX
BOEHHOTO CTaHy MPHILICHO HEHATICKHY YBary.

HaBenene Buie OOYMOBIIOE MOMIIBHICTH PO3TJISY IWTAaHb, TOB’SI3aHUX 13
YIOCKOHAJICHHSM TIPOIECYATLHOTO TIOPSIZIKY Y CIIPaBax MpO BH3HAYCHHS MOPSIKY y4acTi
y BHUXOBaHHI AUTHHU. Tak, mpuiiMaroun moctaHoBy y cmpaBi Ne No 752/21544/18
(mpoBamxenHst Ne 61-2862¢c819) BepxoBHuii cyn Ykpainu 3a3HauuB, M0 «B1AMNOBITHO
10 yacTuH nepuioi, Apyroi cratti 149 LIIK Ykpainu cya 3a 3adBor0 y4acHUKA CIIPABU
Mae€ MpaBo BXUTH TepeadadeHux crtarrero 150 mporo Koaekey 3axo/iB 3a0e3nedeHHs
M030BYy. 3a0e3MeueHHs M030BY JOMYCKAEThCS SIK 10 MPe SIBJICHHS MO30BY, TaK 1 Ha
OyIb-SIKIi CTaail pO3TJIAAY CIpaBH, SIKIIO HEBXHUTTS TaKUX 3aXO0JlIB MOXE 1CTOTHO
YCKJIQIHUTH Y YHEMOKJIMBUTH BUKOHAHHS PIIICHHS Cyay a00 e(EeKTUBHUU 3aXHCT,
ab0 MOHOBJIEHHS MOPYIIEHUWX YU OCHOPIOBAaHUX MpaB ab0 IHTEpECiB Mo3MBaya, 3a
3aXMCTOM SKUX BIH 3BEpPHYBCS a00 Ma€ HaMip 3BEPHYTHCS J10 Cyay. 3T1IHO 3 MyHKTaMH
2, 10 yacTUHU mNepuIoi, YaCTUHAMHU TpeTholo, aecaroro crarti 150 HIIK Ykpainu B
penakiiii, YMHHIA Ha 4Yac MOCTAHOBJEHHS yXBaJU MpPO 3a0€3MeUeHHs M030BY CYJIOM
MEepIIOi 1HCTAHINI Ta YXBAJEHHS OCKAp)KyBAaHOTO CYJO0BOTO PIIIEHHS anelsiiiHuM
CyJIOM, TI030B 3a0e3MeuyeThcsl 3a00pOHOI0 BUMHATH IIEBHI Jii; 1HIIUMH 3aX0JaMH,
HEOOX1THUMU JTs1 3a0e31eueHHs €)eKTUBHOTO 3aXUCTy a00 MOHOBJIEHHS MOPYIICHUX
YU OCIOPIOBAHMX TNPaB Ta IHTEPECIB, SKIIO TAaKWW 3axXUCT ab0 TMOHOBJIEHHS HE
3a0e3MeuyloThCsl  3aXO0JlaMH, 3a3HAYeHUMHU Yy myHKTax 1-9 1iei wactunu. He
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JIOTTYCKAETHCSI BXKUTTS 3aXOIB 3a0€3MeUeHHS TT030BY, SIKi 3 3MICTOM € TOTOKHUMH
3aJI0BOJICHHIO 3as1BJICHUX MTO30BHUX BUMOT, SKIIIO IPHU [IOMY CIIip HE BUPIIIYETHCS 10
cyti» [4]. Cyn BBaxkae, 0 MPAaBWIBHUM € BHCHOBOK ameNSAIIHOTO CYIy IIO0
TOTOXHOCTI BXHUTHX CYJOM IMEpIIOi I1HCTaHIIi 3aXO0/iB 3a0e3MeYeHHs IMO30BY 13
3asBJICHUMHU MO30BHUMM BHUMOTaMHM, IO BIJMOBIJAHO 10 YaCTUHU necAToi crarti 150
HITK Ykpainu He 10y CKa€eThCH.

3BepTaeMo yBary i Ha CIpaBH 3a MO30BOM OJTHOTO 3 0aThKIB, K1 PO3TIISIAI0THCS
y TMOPSAKY LMBUIBHOTO CYAOYMHCTBA, CTOCOBHO BH3HAUEHHS CIIOCOOIB y4acTi y
BUXOBaHHI JUTHHHU 1 CIIJIKYBaHHI 3 HEIO KOJIU BIJIMIOBI/IaueM € 1HIIUHN 13 0aThKIB, a HE
OpraH OITKY Ta MiKJIyBaHHA. Takux crpas € unmaio. Jlo npuxnany, 15 Bepecus 2021
poky BepxoBuuii Cyn y ckiaji kojerii cyaaiB pyroi cynoBoi nanatu Kacarifinoro
HUBLIBHOTO CYAY pO3IJSHYB Yy MOPSAKY MHCHMOBOTO IPOBAKEHHS crpasy 32
no30BoM OCOBA 1 no Ileuepcrkoi paiionnoi B micTi Kuesi gepxaBHoi anMiHicTpairii
IpO BHU3HAHHS HE3aKOHHMM 1 CKacCyBaHHSI PO3MOPSAKEHHs, BU3HAUEHHS CIIOCO0Y
ydacTi y BuUXOBaHHI AUTHHU. Cynu BCTaHOBWJIM, 11O po3nopskeHHsM [leuepcbkoi
pationHoi B micti Kuesi nepxkaHoi agminictpari Big 04 Bepecus 2020 poky Ne 444
Bu3HaueHo yuyactb OCOBA 2y BuxoBansi MajoiiTHboro OCOBA 4 takum yuHOM: 3
nonezinka 8.00 rox go Henu 19.00 rox, 3abupaTu Ta NOBEPTATH AUTHHY 3a aPECOIO:
AJIPECA 2; BctaHoBuTHM 4eproBicTh ydvacTi y BuxoBaHHI gutuHu OCOBA 2
TUXACHb Yepe3 THKIEeHb, ounHatouu 3 07 BepecHsa 2020 poky 10 HaOpaHHS 3aKOHHOT
CIJIA PINICHHS Cyay MNP0 BU3HAYCHHS MICIsI MPOKMBAHHS MAlOJITHROI TUTHHH. B
OOTpyHTYBaHHsI TTO30BHOI 3asBU MMO3MBay yKa3yBaB, 1[0 PO3MOPSKEHHS HE3aKOHHE 1
N1JUIsITa€ CKaCyBaHHIO, OCKUIBKU Beynepeu crareit 142, 153, yactun apyroi, TpeThoi
ctatTl 157 CK VYkpainu Iledepcbka paitonna B micti KueBi nep>xaBHa agMiHICTpaLis
CBOIM PO3MOPSHKEHHIM 00MEXKIIIa HOro MpaBo HA y4acTh Y BUXOBaHHI TUTUHU, TTICJIS
yoro OCOBA 2, xopuCTyIOYHCh IUM PO3MOPSIKEHHSM, IOBHICTIO 3a0JI0KyBajia
JOCTYyM J0 AITeH Ta peasizalliio Mo3uBayeM IpaBa Ha CIUIKYBAaHHA 3 AITbMU Ta HOTO
npaBa 1 000B’SI3KM OpaTH ydyacTh y BUXOBaHHI JiTed. 3a pe3yjbTaTamMH PO3IIIALY
BepxoBuuii Cyxa y cknazai kxoserii cyaniB KacauiiHOro HMBUIBHOTO CyAy HpPHUIHSB
MIOCTAHOBY, B SIK1¥ 3a3HAYMB, 1110 «IIPEJI SIBJICHHS TIO30BY JI0 HEHAJICKHOTO BIIMOBIa4a
HE € MIACTaBOIO JUIsl BIIMOBHU y BIIKPUTTI MPOBAIKEHHS Yy CIIpaBl, OCKUIBKH 3aMiHA
HEHAJIC)KHOTO BIIMOBIja4a 3A1MCHIOEThCA B TOpsAKY, BusHaueHoMmy LITIK Ykpainu. 3a
pe3ynbTaTaMu  PO3TJSIAY CIOpaBH CyJd BIIMOBISIE B TIO030BI J0 HEHAJEKHOTO
BIJIMIOBIJIaya Ta MpPUKUMAE PIMIEHHA MO CYTI 3asBICHUX BUMOI IIOJ0 HAJEKHOIO
BiAnoBigavya. ToOTO BU3HAaYEHHs BIJIMOBIIa4uiB, IPeAMETA Ta MiJACTaB CIOPY € MPABOM
no3uBaya. HatoMicTh BCTAHOBIIEHHSI HAJIEKHOCTI BIAMOBIIAYIB W OOIPYHTOBAHOCTI
M030BY — OOOB’S3KOM CyJy, SIKM BUKOHYETHCS il 4Yac PO3TJISAY CIpaBH, a HE HA
cTafdil BIAKPUTTS nipoBaKeHHs» [5]. Cyn mOCTaHOBUB, IO Y 3aJI0BOJICHHI MMO30BHOI
BUMOTH TMpPO BHU3HAHHS HE3aKOHHUM Ta CKacyBaHHS pO3MOPSIKEHHS TOJOBU
[Teuepcrkoi paitonHoi B Micti Kuesi aepxkaBHoi aaminictparitii Bix 04 Bepecus 2020
poky Ne 444 cmig BIAMOBHUTH BHACIIJOK HEHAJICKHOTO CKJIaay CITIBBIAMOBIAAYiB.
HaromicTe y 3a10BOJIEHHI BUMOTH Mpo Bu3HaueHHs crocoly yudacti OCOBA 2 y
BuxoBaHHl cuHIB OCOBA 3 i OCOBA 4 mnotpiOHO BIAMOBHUTH, OCKUIBKH BOHA
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Mpea’ SBJICHA IO HEHAJISKHOTO BIAMOBINAaYa; CyId BIIMOBUJIM B 3aJ0BOJICHHI TTO30BY
BHACJIIOK HEOOIPYHTOBAHOCTI, a TOMY CYyAOBI pIIIEHHS NAJIATAIOTh 3MiHI B
MOTHUBYBaJIbHIN YacTuHi. [IpoTe cynu 3poOuin mpaBuiibHI BUCHOBKU MPO BIIMOBY Y
3aJI0BOJICHHI MIO30BY.

HaBenene Buie 0OyMOBIIOE AONUIBHICTH BUKOPUCTAHHS CYJIOBOI MPAKTHKU
CyJlaMH y CIiopax Mpo BU3HAYECHHS MOPSAAKY YYACTl y BUXOBaHHI JUTHHUA TIPHU PO3TIISIIL
CIIpaB, MOB’SI3aHUX 13 YJOCKOHAIEHHSIM IPOLECYaTbHOTO MOPSAKY. AKIEHTOBAHO yBary
Ha Te, 1110 BU3HAYEHHS YU 3MiHA CIIOCOO0Y y4yacTi y BUXOBAHHI IUTHHU Ta CIUIKYyBaHHI
3 HEW Ma€ BIANOBIJIATU BIKOBUM MOTpedaM AWUTUHU W OYyTH JOCTaTHIM st
3a0€3IeueHHs yJacTi 0aTbka y BUXOBAaHHI JTUTUHM 32 YMOBU CYMJIIHHOTO CTaBJICHHS
0aThKa 10 BAKOHAHHS CBOT'O 00O0B’SI3KY.

BcranoBneHo, 1mo y cmpaBax 3a MO30BOM OJHOTO 3 0aThKIB MPO BH3HAYCHHS
croco0iB y4acTi y BAXOBAaHHI JUTUHU 1 CIIUJIKYBaHHI 3 HEIO HAJIC)KHUM BIJIIIOBIIaYeM €
1HIIMI 13 0ATHKIB, @ HE OPTaH OMIKH Ta MIKJTyBaHHS.
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SAIHTEPECOBAHI OCOBM SAIK YYHACHHUKU HUBIJIBHUX CIIPAB
OKPEMOTI'O ITPOBA/I’KEHHA

I'anna Yypmira
O00KMOp PUOUYHUX HAVK, Npoghecop, npogecop Kagheopu YusiibHo20 npasa
ma npoyecy Hayionanvnoi axademii enympiwinix cnpas, m. Kuis, Yxpaina

OnHuM 13 HAWBaKJIMBIIIMX 1HCTUTYTIB ITUBUIBHOTO CYJAOYMHCTBA € IHCTUTYT
YYaCHUKIB CTIPABH.

YKpalHCcbkui 3aKOHOJIaBeIlb MU(PEPEHIIOE YYACHUKIB CIPAaBU 3aJICKHO BIJI
BUJY IIUBLIILHOTO CY/JI0YMHCTBA, Y IKOMY BOHU 0€pyTh y4acTh. Tak, BIIMOBIIHO A0 Y.
2 cr. 42 HIIK VYkpainu y cnopaBax OKpEeMOro MpPOBAKEHHS YYACHHKAMH CIIPAaBU €
3asBHUKH, IHIII 3aiHTEPECOBaHI O0COOH. Y cmpaBax MOXYTh TaKOX OpaTH ydacThb
OpraHu Ta 0coOM, SKMM 3aKOHOM HaJaHO IMpaBO 3BEPTATUCS A0 Cydy B 1HTepecax
iHImMX 0ci6 (4. 3 cr. 42 LIIK Ykpainn).

Oppasy BapTo 3BEpHYTH yBary Ha Te, II0 3aKOHOJABEIlb € HEMOCIIAOBHUM Y
HallMEHYBaHHI OJIHI€T 3 Kareropiii ocid, SKi € y4JaCHUKaMH CIPaB OKPEMOTO
npoBakeHHs. Tak, y 4. 4 cr. 294 IIIIK Vkpainu 3a3HadeHi 0coOM IMEHYIOThCS
«3alHTepecoBaHUMHU ocobamm». BogHnouac BianmoBiaHo 70 4. 3 c1. 42 LIIK Ykpainu
TaKi 0COOU € BXKE «IHIIUMU 3a1HTEPECOBAHUMH 0COOAMM.

3MICTOBHOI PI3HMIII Yy HaBEJEHUX HAMMEHYBAaHHSIX OKPECICHOI Kareropii
YYaCHHMKIB CIIpaB OKPEMOIro MpOBa/KEHHS He BOaudaeThbca. Binrak BBakaemo,
3aKOHOJIaBYYy TEPMIHOJIOTII0 HEOOXITHO MPUBECTH JO BHYTPILIHBOI Y3rOJKEHOCTI. Y
3B’SI3KY 13 IIMM JOLUIbHIIIE [Jis MO3HA4YeHHs 0ci0, siki OepyTh ydacTh y CIpaBax
OKpPEeMOTO TIPOBAJDKEHHS, TOPSiA 13 3aIBHUKOM, BUKOPHUCTOBYBATH €JIUHE
TEPMIHOJIOTIYHE CJIOBOCIIONYUYEHHSI «3alHTepecoBaHi ocobu»: 00 HE3po3yMilo,
CTOCOBHO SIKHUX 0Ci0, sIKi OEpyTh y4acTh y CIIpaBi, 3aIHTEPECOBAH1 0COOU € «IHITHUMI»?
SKI10 CTOCOBHO 3asBHHKA, TO BiH HE € 3a1HTEPECOBAHOIO 0CO00I0, a MAa€ CaMOCTINHUI
IUBUILHUN MPOIIECYaTbHUN TPAaBOBUM CTATYC.

3 ommsgay Ha e y TOJAibIIOMY Yy MeEXKax HaIIoro JOCHiKEHHS MU
BUKOPHUCTOBYBAaTUMEMO €IMHE HAMMEHYBaHHS — «3a1HTEPECOBaHI 0COOM».

[IpuHarinHO 3ayBakKMMO, IO 3aKOHOJABCTBO Jeskux KpaiH €C MicTUTh
nedinimiro 3aintepecoBanux ocid. Tak, [IIIK EP Bu3Hauae 3aiHTepecoBaHux 0cCi0 SIK
TaKuX, K1 BIAMNOBIAHO O 3aKOHY MArOTh IIPaBO OCKAPKUTHU MOCTAHOBY, YXBAJIEHY Y
HEIMO030BHOMY CYJOYMHCTBI (4. 3 cT. 198).

HIIK Bosrapii (4. 2 cT. 544) OKpeclitoe KOJIO 3alHTEPECOBAHUX OCIO, SIKUMU
MOXYTbh OyTH: OCOOM, BIIHOCMHHU SIKMX 13 3asBHUKOM 3ajieXkaTh BiA (akTy, IIO
BCTAHOBJIIOETHCS CYJ0OM; OpraHi3allii Ta yCTaHOBH, SIKi Majud O BHAATH BiAMOBIIHUMN
JIOKYMEHT, MPOTE HE B 3M031 BIIHOBUTHU HOT0; OpraHi3ailii Ta yCTaHOBH, Y SIKi 3asIBHUK
Mae HaMip MOJIaTH yXBaJIeHEe 32 HACIIKaMH PO3IJISITY CIIPABU PIlLICHHS CYY.

B ropuauusniii miTeparypi 3aiHTepecoBaHI 0COOM BH3HAYAIOTHCS SIK: OCOOW,
B3a€EMOBIJHOCHUHHU SIKUX 13 3asBHUKOM 3aJIeXKaThb BlA OOCTaBUH, IIO IIAIATAIOThH
BCTAHOBJICHHIO 1 MOXKYTh BIUTMHYTH Ha iX MpaBa il 0008’53k [1, c. 7]; cy0’exTH, sKi
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MalOTh IOPUANYHY 3alHTEPECOBAHICTh Yy CIpaBl, OCKUIbKH pIMIEHHS CYIy Mpo
BCTAQHOBJICHHSI IOPUAWYHOTO (DaKTy UM CTaHy BIUIMBAE YU MOXE BIUIMHYTH B
NoJajbIIOMy Ha iX CyO’€KTHBHI NpaBa uu 000B’si3ku [2, c. 8-9]; ocobu, Ha
MaTepiaibHO-IIPaBOBI IHTEPECH SIKUX MOKE BIUTUHYTHU CyJI0Be pitieHHs [3, c. 18].

OT1xe, OUTBIIICTh MPEICTABHUKIB MPOLECYaNbHOI JOKTPUHU CXUIISIIOTHCS 0
TyMKH, III0 3alHTEPECOBAaHMMH OCO0aMH € O0cCO0H, SKI MalTh OPUJANYHY
3alHTEPECOBAHICTh y PO3TJIS/l CIIPaBU 1 HA MpaBa, CBOOOAM UM IHTEPECH KX MOXKE
BIUTMHYTH YXBaJI€HE y CIPaBi OKPEMOT0 MIPOBAKEHHSI CyI0BE PillIEHHSI.

B uinomy Taka mosuilisi BUAAETHCS OOIPYHTOBAHOIO, 3 TAKUM YTOYHEHHSIM.
HasBHICTh IOpUIUYHOI 3alHTEPECOBAHOCTI BJIACTHBA JJIA BCIX YYaCHUKIB CIPaBH.
Bigrak BOHa MOTJIMHAETHCS HAJICKHICTIO 3alHTEPECOBaHUX 0CI0 10 3a3HAYEHOl
KJ1acu(iKaliiHO1T TPYNH yYaCHUKIB LIMBUIBHOTO TPOIIECY.

3 omisgny Ha BUKIIAJEHE 3alHTEPECOBAaHMMHU OCOOaMHU CIij] BBaXKaTH oci0, Ha
npaBa, CBOOOJIM YU 1HTEPECH SKHX MOXKE BIUIMHYTH YXBajJe€HE Yy CIpaBaX OKpEMOTo
MPOBAKEHHS CY/10BE PIILICHHS.

CryniHp IOpUIUYHOI 3alHTEPECOBAHOCTI TaKMX OCIO MoOxe OyTH pi3HUM.
3aie’)KHO BiJ IbOTO MOXKHA BUOKPEMHUTH, HacaMIiepes], 0ci0, Kl MaloTh MaTepiaibHO-
MPaBOBY 3aIHTEPECOBAHICTh y cipaBi. Hampukiaa, oquH 13 NOAPYX K y crpaBax Mmpo
pO3ipBaHHs NUIIOOY 3a 3asBOI0 OYIb-KOTO 3 MOJPYXOKS, SKIIO OJUH 3 HbOTO
3aCyUKEHUI 0 M030aBIeHHs BOJI1; CMIAKOEMIIl Y CIIpaBax Mpo BCTAHOBJIEHHS (PakTy
nepedyBaHHs Pi3UYHOT 0COOM HA YTPUMAaHHI; 0aThbKH (OJIMH 13 OaThKIB) y CIIpaBax Mpo
YCHUHOBIIEHHS TOIIO.

3aiHTepecOBAaHUMH 0COOAMU TaKOX CJiJl BU3HATH OC10, HA SIKUX MOKJIAJAETHCS
000B’sI30K MOCHPUATH y peanizalii npasa, 3apaau sIKOro ocoda 3BepHyJacs 10 Cyay
(opranu meHciHOTO (OHAY y CIipaBax MpO BCTAaHOBIEHHS (PakTy nepeOyBaHHS Ha
yTpuManHi, oprad JIPALICy y cnpaBax npo BU3HaHHS pO3ipBaHHs ILTIO0Y (IKTUBHUM
Ta iH.).

BoueBunp, cmig BU3HATH, MO CKJIAJ 3alHTEPECOBAHMX OCIO 3aJIKUTH BiJl
CYTHOCTI BUMOTH, SIKa PO3TISIAETHCS CYJIOM, a TAKOX BiJ] Ti€l TPaBOBOI METH, 341
JOCATHEHHS SIKOT 3asBHUK 3BEPTAETHCS 0 CYY.

3a3HaunMMo, IO 3alHTEPECcCOBaHi 0COOM MOXYTh OyTH 3adyyeHl 10 y4acTi y
CIpaBi 3a 1HILIATUBOIO CYAY, @ TAKOXK BCTYNUTH Y MPOLIEC 32 BIACHOIO 1HILIATUBOIO.
3HauYeHHs PaBUJILHOTO BU3HAYEHHS 3alHTEPECOBAHMX OCIO 1 3ayUY€HHS iX 10 y4acTi
B PO3IJIAJII CIIPaBU MOJIATa€ B TOMY, IO JIMIIIE 3@ YYacTl 3aiHTEPECOBAHUX 0C10 MOXKHA
BCTAHOBUTHU HASBHICTH a00 BIJCYTHICTh y CIpaBl CHOpPY NpO MpaBo, 00’€KTUBHO
PO3IIIIHYTH BCI MOJIaH1 3asBHUKOM J10Ka3u [4, c. 545].

[Ilo0 UBUIBHOTO MPOIECYAIBHOTO CTaTyCy 3alHTepecoBaHUX o0cCi0, TO, Ha
nymky M. M. Slcunka, HOoro Mo>kHa TIOPIBHSATH 13 KOHTPOJIEPOM, IIO CTEKUTH 32 TUM,
o0 y X0l CyIOBOTO PO3TIsiAy 3asBU HE OyJIo MOPYIIEHO ii 0COOMCTUX TIpaB YH
1HTEpECiB, OCKIJIBKH 3asBHUKHU IUIIXOM YCTAHOBIIEHHS MEBHOTO IOPUAMYHOTO (DaKTy
MOKYTb BTPYUYaTUCh B ykKe chopMOBaHE KOJIO IHTEpPECIB 3aiHTEpecoBaHUX 0ci0 [5, c.
57].
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HesBakaroun Ha cnernugiky HEMO30BHOTO HUBUILHOTO CYJIOYMHCTBA Ta METY
y4acTl y BIAMOBIIHUX CIpaBax 3alHTEPECOBAHUX OCI0, 3aKOHOJABEIb HAJIIUB iX
TOTOXHHUM 31 CTOPOHAMHU Y TO30BHOMY MPOBAKEHHI IUBUIBHUM MPOLECYaTbHUM
CTaTyCOM: BOHU MAIOTh yCi 3arajbHi MpaBa y4aCHUKIB CpaBH, nepeadaueHi y 4. 1 cT.
43 TIIK Ykpainy, Ha HUX TOKJIAJEH] 3arajbHi LKBUIbHI MpolecyaiabHl 000B’S3KH,
nependadeni 4. 2 ct. 43 LIIK Ykpainu, a Takox creliajibHi UBIIBHI MPOIECyalbH1
npaBa Ta OOOB’sI3KM CTOpiH, Bu3HayeHl y cT. 49 HIIK VYkpainu, 3a BUHSATKaMH,
BcraHoBineHuMu y po3aui IV HIIK Ykpainu.

[ sKkmio HasgBHICTH Yy 3alHTEPECOBAHHUX OCIO 3arajdbHUX IUBUIBHUX
npolecyalbHUX TpaB Ta OOOB’S3KIB YYaCHHUKIB CIPaBU BHUIAETHCA JIOTIYHOIO, TO
MOJIO’KEHHS 11010 HATIJICHHS iX CIeliadbHUM IIUBITFHUM MPOIIECyaIbHUM CTaTyCOM
CTOPiH BUKJIMKAE, MOHAUMEHIIIE, MOIUB. AKe 3alHTEpEeCOBaHI 0COOM HE TOAAIOTh JI0
CyZly 3asiBy 3 METOIO BIIKPHUTTSI OKPEMOTO MPOBAHKCHHS, & OTXKE, HE € 3asIBHUKAMH 1
HE MOXYTh MaTH CIIEHIAIbHUX UBUIHHUX MPOIECYAIbHHX MPaB Mo3uBaya. He MOXyTh
HaO0yBaTH 3aiHTEpECOBaHI 0COOM 1 IUBUIRHUX MpPOIECyalbHUX MpaB Ta 00OB’S3KIB
BI/IMOBIa4a: MojjaHa 3assBHUKOM 3asiBa CIIPSIMOBYETHCS HAa BCTAHOBJICHHS (DaKTIB, 110
MaloTh IOPUUYHE 3HAUCHHS, 1 HE Ma€ Ha MET1 IPUTSITHEHHSI 3aIHTEPECOBAHUX OC10 ISt
BIJIMOBI/II 32 Mpe]1’ ABJICHUMU Y Hili BUMOTaMH.

VY 3B’s3Ky 13 IUM BBaxaeMo, 10 13 3akpimieHoi y 4. 8 ct. 49 HIIK Ykpainu
IPaBOBOI HOPMHU HEOOXIJTHO BUKJIIOUUTH MOJIOKEHHS II0JI0 HAIBHOCTI y 3asBHUKIB Y
CIIpaBaxX OKPEMOro MpPOBAKEHHS MpaB Ta OOOB’SA3KIB BIJNOBiAa4Ya, a B I1HIIUX
3alHTEPECOBaHUX OCI0 — MpaB Ta OOOB’SI3KIB 000X CTOPIH, BUKJIABIIM ii B HOBIH
penakilii: «3asBHUK Yy CIpaBaXx OKPEMOIo MPOBAKEHHSI Ma€ BCl MpaBa Ta 000B’SI3KU
N03MBaya, 32 BUHATKaMHU, BCTAaHOBJIEHUMH y po3iil [V mporo Koaekcy».

[I{om0 3aKOHHOTO IUBLIHLHOTO MPOIECYaTBHOTO IHTEPECY 3ai1HTEPECOBAHUX OCIO
y copaBaX OKpEMOro TMPOBA/KEHHS, TO Yy OIIBIIOCTI BHUMAAKIB 3asBHUK Ta
3alHTEPECOBaHI OCOOM y TaKUX CIpaBaX MpParHyTh AOCATTH OJHOTO MPOIECYaIbHOrO
pe3yibTaTy — 3aJ0BOJICHHs 3asBU. Hampukian, y cripaBi Mpo BCTaHOBIEHHS (akTy
MPOKMBAHHS OJHIEIO CIM’€I0 YOJIOBIKA Ta KIHKU 6€3 numoly (1. 5 4. 1 cr. 315 IIIK
VYkpainn), sSKII0 BIAMOBIHY 3asBY MOJA€ YOJIOBIK, )KIHKa MOKe OpaTH y4acTh y CIIpaBi
y UBUIBHOMY MPOLIECYaIbHOMY CTaTycCl 3aiHTepecoBaHoi ocobu. [Ipu npomy Mera ii
y4acTi y LUBUIBHOMY TIPOIIECI € TOTOXXHOKO METI y4yacTi y CIpaBl 3asBHUKA —
BCTAHOBIICHHS BiAMOBinHOTO (hakTy. B iHImIOMY BuUmaaky Mik oco0amu BOadaeThCs
CHip Tpo MpaBo, SIKUU MIUIATAE PO3TISAY 1 BUPIMICHHIO B TMOPSAIKY IO30BHOTO
MIPOBAKCHHSI.

BojHoyac HEMOOAMHOKUMH € 1 BUIAJAKH, KOJU 3asBHUK Ta 3alHTEPECOBaH1
0ocoOM y cmpaBax HEMO30BHOTO IMBUIBHOTO CYJOYMHCTBA MAlOTh MPOTHICKHHUN
npoliecyalbHU 1HTEpPEC 1 B TAKOMY pasi 3a CBOEIO IOPUAMYHOIO MPUPOJIOIO € JIEIO0
noi0HUMH JI0 CTOPIH y CIIpaBax MO30BHOTO MpOBaykeHHS. Hampukiaz, 3asBa mpo
HaJlaHHS HEMOBHOJITHIM 0c001, sKa JocsArjia IICTHAAUATHPIYHOTO BIKY, MOBHOT
[IMBUIBHOI A1€3/JaATHOCTI MOJAETHCS JI0 CYTy B MOPSIAKY OKPEMOTO MTPOBAKEHHSI JTUTIIE
3a B1JICYTHOCTI 3rojiu 0aTbkiB (YCHMHOBIIOBauiB) a00 mikiayBasibHHKA (4. 2 cT. 35 [IK
Vkpaian, u. 1 cr. 301 HIIK VYkpainu). OctaHHi BUCTYINAIOTh y Takid CHpaBl sIK
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3alHTEPECOBaHI 0COOH, SIKI MAIOTh MPOTHIICKHUH, MOPIBHSIHO 13 3aBHUKOM, IHTEpEC —
yXBaJIGHHS CYJJOBOTO PIIICHHS PO BIIMOBY y 33/JI0BOJICHHI 3asIBH.

TakuM 4YMHOM, IUBUIBHHUI MpollecyalbHHUI 1HTEpEC 3alHTEPECOBaHUX OCIO Y
CIpaBax HEMO30BHOTO IUBLIBLHOTO CYJOYMHCTBA MOXE IMOJSTaTH y iX MparHeHH siK
JIOMOTTHCS YXBAJIEHHS CYJIOBOTO PILICHHS MPO 33J0BOJICHHS BiANOBITHOI 3a5BH, TaK 1
BIZIMOBU Y T1i 3amoBosieHHI. [Ipu 1boMy, Ha BiAMIHY BIiJ 3alHTEPECOBaHUX OCIO,
BIJINOBIJIa4 Yy CIIpaBax MO30BHOTO MPOBAKEHHS 3aBXK/IM MTParHe BiIMOBH Y MO30BI.
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ITPO ITPABOBHUM 3AXVCT JITEA-CUPIT TA JITEWN,
MMO3BABJIEHUX BATBKIBCBKOI'O IIIKJIYBAHHS, B YMOBAX
BOEHHOI'O CTAHY

Jlecsa HlanoBan
KaHoUuoam HpuoutdHux Hayk, 0oyerm, 0oyenm Kageopu yusiibHo20 npasa ma
npoyecy Hayionanovnoi akademii enympiwnix cnpas, m. Kuis, Ykpaina

B yMoBax BOEHHOro CTaHy B Halllli Jiep»aBi pi3KO 3aroctpujacsa mnpoodsiema
3aXHCTY MpaB AITEH-CUPIT Ta JAiTeH, 030aBICHUX OATHKIBCHKOTO MiKITyBaHHS. boiioBi
Iii, eBaKyallisi HaceJeHHs, BTpaTa JOKYMEHTIB, >KHTJAa Ta CIMEMHOrO0 OTOYEHHS
MIPU3BEIIN JI0 3pOCTAaHHSA KUIBKOCTI ITEH, K1 TOTPEOYIOTh OIMKHU 3 OOKY JepKaBH.

IToBHOMacmTaOHE BICHKOBE BTOPTHEHHS POCIHMCBHKOI (eaepariii CTBOPHIIO
Oe3mpelneneHTHY TyMaHITapHy Kpu3y, IO O0COO0JIMBO OOJICHO BIUIMHYJIA Ha
HaWBpa3JIMBIITY KaTETOPit0 HACEICHHS — JITEH.

3a pi3HUMH OIIHKAMH, TUCSUYl HETIOBHOJIITHIX ONMMHWIKMCS B CUTYAIIli, KOJIH 1XH1
0aThbKW 3aruHYJIM BHACTIZAOK OOMOBHX Jii, 3HMKJIM OE€3BICTH IIiJl Yac OKymailii, abo
BTPATUJIM MOXJIMBICTh 3A1MCHIOBATH 0aThbKIBChKI O0OB’SI3KM Yepe3 BaXKKl MOPAHEHHS
YM MCUXOJIOTTYHI TPaBMH.

OkpiM TOro, 3HaYHa KIJIBKICTh AITEH OyJia eBakylOBaHa 3 HEOE3MEUHUX PETIOHIB
OKpeMO B1J] 0aThKiB a00 OMIKYHIB, 1110 MMPU3BEJIO O TAMYACOBOI'O PO3PUBY CIMEHHUX
3B’SI3KIB. Y JESIKMX BUMNAJKAX 1[I pO3Jy4eHHS HaOyJIM ITOBrOTPUBAJIOTO ad0 HaBIThH
MOCTIMHOTO XapaKTepy 4epe3 HEMOXKJIMBICTh BCTAHOBUTU MICIIC3HAXOIKEHHS YJICHIB
ciM’1 abo uepe3 TXHIo 3aruderns.

[IpaBOBI OCHOBM 3aXHCTy TaKuX AiTell Bu3HaueHo KoHcTuTymieo Ykpainu (CT.
52) [1], ska rTapaHTye, IO «yTPUMaHHS Ta BHUXOBAHHSI MITCH-CHUPIT 1 JITEH,
1m030aBlIeHNX OATHKIBCHKOTO IMIKITyBaHHS, TOKIAAAETHCS HA IEPIKaBy», TOOTO JeprkaBa
MIKIyeTbCA TPO JITEH-cUpIT 1 HiTed, Mo30aBiIeHUX OaThbKIBCHKOTO MIKIyBaHHS.
Jleramizaiis UUX MOJIOKEHb MICTUThC y CiMmeiHOMYy Kojekcl YkpaiHu, 3akoHi
Vkpainn «lIpo oxopony nmuTtuHCTBa», 3akoHi Ykpainu «[Ipo 3abe3nedeHHs
OpraHi3alliifHO-IPaBOBUX YMOB COI[aJbHOTO 3aXHCTy JITEH-CHPIT Ta JiTeH,
1030aBJIeHUX OAThKIBCHKOTO MIKIYBaHHS», a TAKOXK Yy MiA3akoHHUX akTax KaGiHery
MinicTpiB YKpaiHu, sIKI PEryJIOl0Th MOPSJOK BCTAHOBJICHHS OMIKH, MIKITyBaHHS Ta
BJIAIITYBAaHHS AITeH 10 CIMEHHUX (POPM BUXOBAHHS.

BaxxnuBe 3HaueHHS MalOTh 1 MIXKHAPOAHO-NIPABOBI CTaHIApTHU, HacaMmIlepe]
Kongenuiss OOH npo npasa gutunu (1989 p.), sika 3akpiIuitoe npaBo KOKHOT AUTHHU
Ha HaJIeKHUM 3aXHCT, MKITyBaHHS 1 O€3MeuHe cepeloBUIlle. Y KOHTEKCTI 30pOiHHOTO
KOH(JIIKTY 3aCTOCOBYIOTHCS TaKOXK MOJOXKEHHS JKeHeBChbKOi KOHBEHIT MPO 3aXUCT
[IMBUIBHOTO HaceneHHs mia yac BiviHM (1949 p.) Ta JJomarkoBoro nmpotokomy I (1977
p.), K1 3000B’SI3yI0Th Jep>KaBH 3a0€3MeuyBaTH OCOOIMBHI 3aXUCT JIITEH.

3abe3neyeHHs] MpaB JITE€Hd CTAaHOBUTH OJHY 3 OCHOBHHUX IIUICH Jep>KaBHOI
nomituku. Came B AUTSYOMY Birll (OPMYETHCS MOPaTbHUM, (DI3UUHUN Ta TyXOBHHM
MOTEHL1aJ1 0COOMCTOCTI, TOMY Ba)KJIMBO, 100 yC1 COLlaIbH1 IHCTUTYTH CIPSIMOBYBAJIH
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CBOI 3yCHJIISI HA CTBOPEHHS CIPUSATIMBUX YMOB JIJIsl PO3BUTKY TUTHHH Ta MiHIMI3alll0
BITMBY HEOJIaromnoIy4HOro CIMEHHOTO CepeoBHUIIa Ha IPOLEC 11 BAXOBAHHS.

Ane, Ha CBHOTOJHINIHINA J€Hb, 30KpeMa, SKIIO0 B3ATH OpraHd OIIKU Ta
MIKJIyBaHHS, SIKI ¥ 10 BITHU TIpaIffOBaJId 3 BETUKUM HABAHTAKEHHSM, ONUHUJIUCS B
CUTyallli KPUTHUYHOTO TNepeBaHTaxeHHs. Pi3ke 3pocTaHHsA KUIBKOCTI MITEH, SKi
noTpeOYIOTh BJIAIITYBAHHS, PU OJTHOYACHOMY CKOPOYEHHI IIITATy MpaIliBHUKIB (Yepe3
MOOUTI3aIliI0, €Bakyallito, 3aru0eiib) MPHU3BEJIO JO HEMOMJIMBOCTI 3a0e3MeYUTH
HaJICKHUU PIBEHB COIIAJILHOTO CYNPOBO/TY.

[IpaniBHUKK OpraHiB OIIKKM 3MYIIEHI [pamoBaTH B yMOBaxX MNOCTIMHOI
HeOe3MneKu, mix o0CTpiiaMu, 3 MOPYLICHUM EJeKTPOMoCcTayaHHsIM Ta 3B s3koM. Lle
BILJIMBA€E HA SIKICTh Ta ONEPATUBHICTh MPUUHATTS PIlIEHb 1IOA0 BIAIITYBaHHS JITEH.

VY BiAMOBiAb HA KpU30BY cuTyaiiro KabMiH JOMMOBHUB YMHHI HOPMATUBHI aKTH
(moctanoBoto Big 22.03.2022 Ne 349 [2]) nonoKeHHSIMHU, SK1 T03BOJIAIOTH TUMYACOBO
BJIAIITOBYBATH JIITEH y MPUHOMHI CIM’1 Ta TUTAY1 OYIMHKHU CIMEITHOTO THITY B yMOBaX
BOEHHOT'O/HAJ3BUYAIIHOIO CTaHy B MeEKax I'paHWYHOI uyucenbHOCTI. L{s moctanoBa
OpsIMO BIJIKpUJIa MPABOBY MOXJIMBICTh THUMYAaCOBOTO BJIAIITYBAaHHS TaKUX JITEH.
MiHicTepcTBOM COIIaTBHOT MOJITUKH, CIM’T Ta €JHOCTI YKpaiHu OyJio HalpaboBaHO
COPOLIEHUN MOPSIIOK TUMYAcCOBOIO BIAIITYBAaHHS MiTeH, sKI 3aiduiumiaucs 0e3
0aTbKIBCHKOT'O MIKIYBaHHS, 0 NPUMOMHUX CIMEU, TUTAYMX OYIMHKIB CIMETHOTO THUITY
a0o mig oniky poauyiB. Takuil MeXaHi3M JI03BOJISIE ONEPATUBHO 3aXUCTUTH IIpaBa Ta
IHTepeCU TUTUHU 10 MOMEHTY BCTAaHOBJIEHHSI 0OCTaBHH 111010 i OaThKIB [3].

Ha mnepiog THMYacoBOro BIAIITYBAHHS [ITH BBAXKAIOTHCS BUXOBAHISIMU
BIJIMOBITHUX YCTAHOB YW POAMHH, 3 SKMMHU BOHHM B3a€EMOJIIIOTh HAa MapTHEPCHKUX
yMoBax. BuxoBaten HeCcyTh BIJNOBIAAIBHICTD 3a 3aJI0BOJICHHS MOTPE0 AUTHUHU Ta
nepeOyBaroTh i HAarJIAIOM COLIIaTbHUX CITyXO [4].

Bapro Takox 3a3HauMTH, OO0 B YMOBaX BOEHHOIO CTaHy IIOCTa€ HHU3Ka
NPaKTUYHUX MPOOJIEeM, cepell IKUX:

- CKJAQIHONII 3 JOKYMEHTYBaHHSM [IITeH, €BaKyMOBaHHX 0€3 CyIpOBOIY
TOPOCIIHX;

- PU3HMKHU HE3aKOHHOTO YCHHOBJIEHHS a00 MepeMIIeHHs JITel 32 KOPIOH;

- HEIOCTaTHI! Pi1BEHb ICUXOJIOTIYHOI, MEIMYHOI Ta MPABOBOI MIATPUMKH TaKUX
JiTel y rpoMajiax.

Oco06nuBy 3arpo3y CTaHOBUTH IMOJITUKA poOCiichbkoi (deneparii 11010
MIPUMYCOBOI'O BUBE3EHHS YKPAIHCHhKUX JIITEH HAa OKYIIOBaHI TEPUTOPIi Ta 10 Pocii, 110
KBaM(IKy€ThCA MI>KHAPOAHUM IIPABOM SIK 3JI0YMH TeHOUUy. Tak, TUCsS4l aiTei Oyiu
HE3aKOHHO JIETIOPTOBAHI, IM 3MIHWJIM OCOOMCTI JaHl Ta BIAIITYBAJIU 0 POCIHACHKUX
ciMel, TOPYIIYIOUX BCl HOPMU MIKHApOJHOTO T'YMaHITapHOro Mpasa.

Takum yuHOM, Ha Hally IYMKY, BapTO BXKHUBATH 3aXOJU I TOKPAIICHHS
MIPABOBOTO 3aXUCTY JITEH-CUPIT Ta AITEH, M030aBIeHUX OATHKIBCHKOTO IMIKITyBaHHS, B
yMOBaX BOEHHOTO CTaHy. /[0 Takux 3aX0/11B MOKHA BIJTHECTH:

- 30UIBIIIEHHS IITATHOT YUCEIbHOCTI MPAIlIBHUKIB OPTaHiB OMIKH Ta IMKIyBaHHS.
VY mnepioj BOEHHOTO CTaHy HABaHTAXKCHHS Ha OpraHU OMIKM Ta MIKIyBaHHS CYTTEBO
3pOCIO0 y 3B’S3KY 3 HEOOX1THICTIO ONEPATUBHOTO pearyBaHHs Ha BUMAJIKU 3aJTUIICHHS
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miTelt 0e3 OaThKIBCHKOTO JIOTJISAMY, TEPEMIMIeHHS [iTed 13 30H OOWOBHX i,
JOKYMEHTYBaHHS iX CTaTyCy TOmO. TakoX BapTo 3a0€3MeUnTH MiABUIIICHHS PIBHS iX
npodeciiHol MiArOTOBKH, 30KpeMa 3 ypaxyBaHHSM crenudiku poOOTH B yMOBax
HaJA3BUYAHUX cuTyaui. [lopeuHo Oyno © CTBOPUTH MEXaHI3MH 3alydeHHs
BOJIOHTEPIB, MpPEICTaBHUKIB I'POMAJCHKUX OpraHizamiil i OjaromiHux ¢GOHIIB 10
JIOTIOMOTH Y BUKOHAHH1 (PYHKIIIH 13 3aXUCTy MpaB AUTHUHU;

- 3aMpOBA/PKEHHS] IHCTUTYTY «EKCTPEHOI MPUHOMHOI CIM’1» JUIsl TEPMIHOBOTO
BJAIITYBAHHS JIT€d Ha mepio 3’gcyBaHHS oOcTaBMH. B yMoBax BIHHM YacTo
BUHUKAIOTh CHUTYyalli, KOJW JUTHUHA 3JIMIIAETHCA O0€3 OAaTbKIBCHKOTO IMIKIYBAaHHS
parToBO — 4yepe3 3aruodesb, MOpaHeHHs a00 3HUKHEHHS 0aThKiB. Y TaKUX BUMIAJKaX
npoleAypa BCTAHOBIICHHS OMiKK a00 TiepeaBaHHs B IUTAYUN 3aKiIa] MOXKE 3aiiMaTH
4ac, [0 HETaTUBHO BIUIMBA€ Ha TCHUXOJIOTIYHHM CTaH JUTUHU. ToMy HIOIIBHO: 1)
CTBOPUTH HOpPMATUBHY 0a3y s (YHKIIIOHYBaHHS TaK 3BaHUX «EKCTPEHUX
NPUHOMHHUX CIMEI», SIKI 3MOXKYTh THMYAacOBO NPUMHITH IWTUHY Ha MEpiof [0
opopmieHHsl ii crarycy; 2) mepeadauyuTH MeEXaHI3MH KOHTPOJII Ta CYHpPOBOIY
JTISTBHOCTI TakKMX CIMEH opraHamMy OMNIKM 1 choyk0aMu Yy chpaBax JiTew.
BnpoBamkeHHs: 1Ib0T0 IHCTUTYTY JT03BOJUTH 3a0€3MEUNTH KOXKHIN TUTHHI O€3MevHe,
CIMEeliHEe cepeZOBUIIIE Biipasy Miciis BTPATU 0aThbKIBCHKOIO JOTJISAY, IO € BAKIUBOIO

Jlume cucteMHUM MiAX1J JO3BOJUTH MIHIMI3yBaTH HEraTUBHI HACIIAKUA BIHHU
JUIs HaBPA3/IMBIIIOI KaTeropli yKpaiHChKOTO CYCHUIBCTBA Ta 3a0€3MEUUTH KOXKHIN
JTUTHHI MPABO Ha T1JIHE KUTTS, O€3MEKY Ta PO3BUTOK.

Otxe, eheKTUBHUN NPaBOBUM 3aXHCT MITEH-CHUPIT Ta IIT€H, MO30aBICHUX
0aTbKIBCHKOI'O MIKJIyBaHHS, B YMOBAaX BOEHHOI'O CTaHy MOXJIMBHUH JIMILIE 32 YMOBH
KOMILJIEKCHOTO TTiJIXO/Ty, 110 BKITIOUYAE: YIOCKOHAICHHS 3aKOHOAABCTBA BiJIIOBITHO 110
MDKHAPOJIHUX CTaHJAPTIB, a TAKOXK MTOCWJICHHS A1STTbHOCT1 OPTaHiB OIIKH, COIIaTbHUX
ci1yk0 Ta CyJJOBOTO 3aXUCTY.

TakuMm yMHOM, 3aXUCT TpaB AITeH y Mepioj BiiiHU € HE JIMIE T'yMaHITapHUM, a
i TpaBOBHMM OOOB’S3KOM Jep)KaBH, SKUH BH3HA4Ya€ pIBEHb 1i IMBLII3AMINHOT
BIJINMOBIIAJILHOCTI Mepe]] CyCIMILCTBOM 1 MaiiOyTHIMU TTOKOJTIHHSIMHU.
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TPUBYHA MOJIOJAOI'O BHEHOI'O

MMPABOBUM CTATYC CYPOI'ATHOI MATEPI B YKPAIHI:
CYUYACHUH CTAH I IOTPEBA 3MIH

OubBist AkyJ10Ba
3000y8au euwyoi oceimu 3 kypcy (CE) HaguanvbHo-Hayko8020 excnepmHo-
Kpuminanicmuurnozo incmumymy Hayionanvnoi akademii 6Hympiwinix cnpas,
m. Kuis, Ykpaina

Haykosuii kepienuk: Jleca lllanosau

Kanouoam opuousHux Hayk, OOyeHm,

ooyenm Kageopu YusiibHO20 NPasa ma NPoyecy
Hayionanvna axkademis enympiwnix cnpas, m. Kuis, Yxpaina

Hapasi Hama nepaBa BXOJUTH 710 YUCIIA KpaiH, 7€ I03BOJIEHO K T0OPOBIUIbHE,
Tak 1 KOMepliifiHe cyporatHe MaTepuHCTBO. IIpoTe mpaBoBe perysoBaHHS LOTO
MUTaHHS 3aTUIIAE€THCS OAHIEID 3 HAMCKIATHINIMX Ta HEJOCTaTHBO BPETYJIbOBAaHUX
chep Ha mepeTHH1 IUBUIBHOTO Ta ciMeiHOro mpama. Ha >xanmb, B HamIii aepskasi
BIJICYTHIM YITKMH KOJIHU(IKOBaHUI HOPMATHUBHO-IIPABOBUM akKT, IO O pEriiaMeHTyBaB
IOpPUJMYHI aCMEKTH 3arajoM y c@epi JOMOMIKHUX PENPOAYKTUBHUX TEXHOJIOTIH 1
CyporatHoro marepuHctBa. BomHouac, B YkpaiHi aitore 3akoHU «IIpo 3abopony
PENpOIYyKTUBHOIO KJIOHYBaHHS JroauHm» Ne 2231-1V Bin 14 rpyans 2004 poky Ta
3akoH VYkpainn «lIpo 3acrocyBaHHS TpaHCIUIAaHTAlli AHATOMIYHHMX MaTepialiiB
monuHi» Ne 2427-VIII Bix 2018 poky.

Ha nymky naykosiiB Mimgyk [.B. Ta Cna6’sx T.b., ynHHI 3aKOHHM HE LIJIKOM
OXOIUTIOIOTh BC1 aCMEKTHU CHUCTEMH PENpPOIYKTUBHUX TexHoJoriH. [le oO6rpyHTOBaHO
BUKJIMKA€E TOTpeOy y MPUHHSATTI HOBOTO 3aKOHOJIAaBCTBA a00 BHECEHHI 3MIH JIO0 BXKE
ICHYIOUYOT0, a/I)K€ caMe BIOCKOHAJIEHA 3aKOHO/1aB4a 0a3a € KI0YOBUM (PaKTOpoM Jist
MOKpAIICHHS MPaBOBOTO PETyJIIOBaHHS B Tally3l PeNpOAYKTUBHUX TeXHOJOTiH [1].
CyporatHe MaTepUHCTBO PETYIIOETHCS JEKUTbKOMA HOPMATHBHO-IIPABOBUMH aKTAMHU:
CimeilinuM kogexcoM Ykpainu (nami — CK); Hakazom MiHicTepcTBa OXOPOHH 3710POB’ s
«IIpo 3atBepmxenns [lopsnaky 3acTOCyBaHHS JOMOMIKHHX —PENPOTyKTUBHUX
TexHonorii B Ykpaini» Big 2013 poky. 3rigno 3 L{usinbHuM KogexcoMm Ykpainu (nami
— 1K) 3ab6oponeno Oyjab-sKe CBaBUIbHE BTPYYaHHS B OCOOMCTE KHUTTS JIIOJUHH,
nependavaeThCcsi CBOOOIA TIOTOBOPY, @ TAKOXK MIAMPUEMHHULIBKOI AisibHOCTI. [IpaBo Ha
MaTEpUHCTBO Ta OATHKIBCTBO, HAcaMIiepell, HAJECKUTh IO OCOOMCTHUX HEMaWHOBHUX
npaB 0coOH, 1 TOMY HE JIOMYCKAa€ JKOJHOTO KOHTPOJIIO Ta BTpyYaHHs. TakuM YHHOM,
0COOU CaMOCTIMHO BHUPIIIYIOTh, SIK 1 KOJM CKOPUCTATUCS CBOIM NIpaBOM. 3T1IHO 31
cratTeto 281 1K, mOBHOJITHI )KIHKH 1 YOJIOBIKK MalOTh IIPaBO Ha MEAUYHE BTPYUAHHS
y BUIJISA1I JIIKYBaJIbHUX TIpOorpaM JOMOMIKHUX PENPOJYKTUBHUX TEXHOJOTIN
BIAIMIOBIIHO O YWHHOTO 3aKkOoHOJaBCcTBAa. BiamoBimHo g0 crtarred 49-50 CK
rapaHTyIOThCS MpaBa JPYy>KMHU Ha MATEPUHCTBO 1 MpaBa 4Y0JIOBIKa Ha OATHKIBCTBO.
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Cratrs 123 CK Bu3Haua€ MopsiiOK BCTAHOBIICHHS MOXOIXKEHHS IUTUHU BiJl OATHKIB Yy
BUIAJKaxX IITy4YHOTO 3aIUTIAHEHHS Ta iMIUIaHTamii emOpiona. Yactuna 2 crarti 123
YTOYHIOE, 1110 KO eMOpPIOH, 3a4aTUil OJIPYHOKIM, IMIUIAaHTOBAHO B OpPTaHi3M 1HIIOT
KIHKM, OaThbKaMW JIUTUHU BBAXKAETHCS MOAPYXXKSA. SKIIO K eMOpioH 3adaro
YOJIOBIKOM y HUIIO01 3 1HIIOIO IHKOIO, a IMIUIAHTOBAaHO B WOTO JIPYXHUHY, TUTHHA
BBAXKAETHCS TAKOIO, 1110 TOXOAUTD BiJ MOAPYAOKS.

[IpaBuna nepxaBHOI peecTpalii akTiB [IUBLJILHOTO CTaHy YKpaiHM BUMAararoTh
3roAl CyporaTHOi Martepi JJisi peecTpalli NOAPYXOKSIM MpaB Ha AUTHHY. [IyHkT 11
PO3ILTY 3 IUX MPABWII IETAIBHO PO3TJISIA€ CUTYAIlli, 1110 Y pa3l HApOIKEHHS KIHKOIO
IUTHHA Yy pe3yJibTaTi 3aCTOCYBaHHS JOMOMDKHUX PEMPOIYKTUBHUX TEXHOJOTIH
JepKaBHA PEECTpallisi HAPOJHKEHHS MPOBOJUTHCS 3a 3asABOI0 MOJAPYAOKS, SKE Jalo
3rojly Ha Take nepeHeceHHs. OJIHOYACHO 3 IMM JOKYMEHTOM IOJA€ThCs 3asiBa Mpo
3roJly CyporatHoi MaTepl Ha 3alMc NOJAPYXOKs OaTbKaMu JTUTHHH, a TaKOX
3a3HAYAETHCS HAWMEHYBAaHHS 3aKJIaay, 1110 BUIAB JOBIAKY naTy Ta HoMep. 3 2008 poky
no 2013 pik 6yB unaHMM Haka3 MiunictepcTBa oxopoHu 310poB’ss Ykpainu «IIpo
3aTBEPKEHHS [HCTPYKIIIT PO MOPSAI0K 3aCTOCYBaHHS JOMOMIXXHUX PETIPOLyKTUBHUX
TEXHOJIOT1iD» [2], B SKOMY ICHYBaJW IMOJOXKEHHS, KOTpPl MICTHJIA TMEpEeiK BCIX
HEOOX1THUX YMOB JJIsl IPOBEACHHSI MPOTPAMH CypOTaTHOTO MaTePUHCTBA.

Taki x nonoxeHHss Mmictarbess 1 B Ilopsiaky Big 2013 poky. Ilopsaok
3aCTOCYBaHHS JOMOMIKHUX PENpOIyKTUBHHUX TexHoiorid B Ykpaini Ne 787 Bix 09
BepecHs 2013 poky [3] — 1€ €IuHUI HOPMATHUBHO-IIPABOBUM AaKkT, SKUW MICTUTh
CJIOBOCTIOTYYEHHSI «CypOTaTHE MaTePHUHCTBOY», X0U 1 6€3 Horo TiymMadeHHs. Y HbOMY
3a3Ha4YeH1 HEOOX1/IHI YMOBH JJIsl POBEJAEHHS MPOLEAYPH CypOraTHOTO MaTEPUHCTBA,
CHellaJbHUM aJIrOpUTM, 3a SKUM 3IIMCHIOETBCS JOMOMIXKHI PENpOayKTHBHI
TEXHOJIOTIl METOJOM CYpOTraTHOTO MaTEpHHCTBA. Y 3a3HAYEHOMY HOPMATHBHO-
MIPaBOBOMY aKTi1 HABEJIEHO TMEpeiK JOKYMEHTIB, HEOOX1IHUX CypOraTHIA mMaTepi Jyis
y4acTi B MPOrpamMi CyporaTHOro MaTepUHCTBA. BiIMIHHOIO PUCOIO LIOTO aKTY € T€, 1110
Ha BIIMIHY BiJ TONEPEAHIX, BIH MICTUTh TOJIOKEHHS PO O0OB’S3KOBY MHCHMOBY
3rogy cyporaTHoi wmatepi. AKT TakoXX TMPONOHY€E 3pa30K I[bOTO JOKYMEHTA.
HoBoBBelleHHAM € U Te, 0 TyT HaBEJACHO IMOBHUW MEPENiK JOKYMEHTIB SIK JUIs
CyporaTHOi MaTepi, TaK 1 AJisl MOAPYOKSA, B IHTEpecax SAKUX MPOBOJIUTHCS CypOraTHE
MaTEPUHCTBO.

VY 2011 pomi Oyna cnpoba 3aKpilMUTH HA 3aKOHOJABYOMY PiBHI PETyIIOBaHHS
CypOTraTHOIO MATEpPUHCTBA, IMpPEACTaBICHY B MpoeKTi 3akoHy Ykpainu «llpo
nornomixkHe MarepuHCTBO» Ne®703 Bix 17 uepBusa 2011 poky, 3aponoHOBaHOMY Ha
posrisg BepxoBHoi Pamu Vikpainu VI ckiaukadHs. 3aKOHOIPOEKT Iepeadadyan
pEryJIOBaHHS  OpraHi3aliiHO-MPAaBOBUX 1 MEIWYHUX AaCIHEKTIB CypOraTHOTO
MaTEpUHCTBA, BU3HAYAB HANpPSIMH JIEP’KaBHOI MOJITUKA Ta MOBHOBAYKECHHS OPraHiB
BIIQJW Yy 1iK cdepli, a TaKOX MICTUB MO3UTHUBHY IHIIIATUBY IIOJI0 3allPOBAKCHHS
JIEp’)KaBHUX TPOrpaM CyporaTHOro MaTepuHCTBa. Takox OyB 3akon Ykpainu «IIpo
BHECEHHS 3MIH JI0 JESIKWX 3aKOHOJABYMX aKTIiB YKpaiHM MO0 OOMEXKEeHb Y
BUKOPHUCTaHHI JOTIOMDKHUX PENPOAYKTUBHUX TEXHOJIOTii», MpUiHATHI BepXxoBHOIO
Panoro Ykpainu Big 16.10.2012 p. Ne 8282 Bin HabpaB 250 rosociB, 0HaK Ha HHOTO
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Oyno nakmnanaeHo 36 Bero [Ipesunentom. Jlanuii mpoekT OyB IIKaBUM MEPIII 32 BCE THM,
10 B HBOMY MICTHJIUCSI OOMEKEHHS 110JI0 3aCTOCYBAaHHS CypOTraTHOIO MaTepUHCTBA,
a caMe BOHO MOIJIO 3aCTOCOBYBAaTUCh BHUKJIIOYHO JI0 TPOMasH YKpaiHH, 1HO3EMHUX
rpoMajisiH, sKi MpuOyIIK 3 KpaiH, B AKX CypOraTHe MaTepHUHCTBO HE 3a00pOHEHO a0o
1HO3EMI[IB — TPOMAJsiH JepKaB, SIKI HE MPOXKHUBAIOTh y KpaiHl TI'pOMaasiHCHKOI
HaJIC)KHOCTI, @ 3aKOHOM KpaiHU MPOKUBAHHS TaKUW METOJ HE 3a00pOHEHMM. AJle Ha
’aJb HE BJIAJIOCH MOJ0JIATH MPE3UJEHTChKE BETO 1 3aKOH He OyB MPUUHATHH.

VY 2018 pori 1o BepxoBHoi Pagu Ykpainu 0yso BHeceHOo mpoekT 3akoHy «IIpo
JOTIOM1H1 PETPOyKTUBHI TEXHOJOT11» [4] Ne 8629, e MICTUTBCS TOHSATTS CypOraTHe
MaTE€pUHCTBO Ta CyporaTHa Marip, aje Ha ChOTOAHIIIHIM [€Hb BIH BCE LIE HE
[IPUNHATHM.

Y BKazaHOMY 3aKOHOIIPOCKTI CypOTaTHa MaTH BHU3HAYAETHCS K IKIHKA,
BariTHICTh SIKOI HacTajga B pe3yJlbTaTi 3aCTOCYBaHHS METOJUKU CypOTaTHOTO
MaTEepUHCTBA — TIEPEHECEHHS eMOpioHa, 3a4aToro OI0JOTIYHMMHU OaTbKamu, 0
OpraHi3My IHIIOT KIHKH JJIsi BUHOIIIYBAaHHS TUTUHU. BogHOUAC criipHOIO € HOpMa PO
JONyCTUMUM BIK cyporatHoi martepi — Big 18 g0 55 pokiB, amke BCTaHOBJICHHS
TPAHUYHOTO BIKY MOXE PO3I[IHIOBATUCS K OOMEXEHHS MpaB >KIHKU. 3aKOHOJIaBeIlb
apryMEHTY€ 1[0 MEXY HEOOXIAHICTIO 3amoOiraHHsi BUMAJKaM HApPOJHKEHHS JiTel
CaMOTHIMHU K1HKaMH MOXUJIOTO BIKY JITEH, oAabIlIa A0Js SKUX HEBU3HAUCHA, SIKIIO
Opatu 10 yBaru BiK MOPOLILIIL.

K.M. Bizip y cBoiii po6oTi «EheKTUBHICTh Mporpam €KCTPaKopropaabHOTO
3aIUTIIHEHHS Y JKIHOK 31 3HMI)KEHHUM COIliaJlbHUM pe3epBomM» [5, ¢. 58] 3a3Hayae, 110
BCTAHOBUTHU BEPXHIO MEXY JUJISI CypOraTHOI MaTepi HOCUTh CKJIAHO, TOMY IO IE Y
NepITy Yepry 3aJeKUTh BiJl ii 370pOB’S 1 MEAMYHUX IMOKA3HUKIB.

OTxe, MpaBOBUI CTAaTyC CyporaTHoi MaTepi B YKpaiHi JI0C1 HE BPEryJIbOBaHO
CHEIIaJIbHUM  3aKOHOM, 10 CHPUYHUHSE TMPOTaJMHU Ta CYNEPEYHOCTI Y
npaBo3actocyBaHHi. IcHytoui Hopmu CimeitHoro i LluBUIBHOTO KOJEKCIB Ta
nig3akoHH1 akti MO3 He 3a0€3nme4y0Th KOMIUIEKCHOTO IMiIX0/Ty /10 BU3HAYEHHS TIPaB
1 000B’SI3KIB CypOTaTHOI MaTepi, O10J0TIYHUX OaThKiB 1 nuTHUHU. [lompu HasSBHICTH
3aKOHONPOEKTIB, XKOJIEH 13 HUX HE HaOpaB YMHHOCTI. TOMy aKTyaJbHUM € yXBaJCHHs
CHELIaJbHOTO 3aKOHY, SIKMM OM 4ITKO perjaMeHTyBaB 3aCTOCYBaHHS JTOMOMIKHHUX
PENpOyKTUBHUX TEXHOJIOT1H, TapaHTyBaB MPABOBY BU3HAUEHICTb 1 3aXUCT MPaB yCiX
YYaCHUKIB MPOTPaM CypoOraTHOTO MaTepUHCTBA.
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BIIMIHHICTH BCTAHOBJIEHHA ®AKTY CMEPTI OCOBH BI/{
OIr'OJIOHIEHHSA ®I3UYHOI OCOBU IOMEPJIOIO
B IIUBLJIbHOMY IIPABI YKPAITHU

Ipuna ba3uiask
3000y6au euwoi oceimu 3 kypcy (CK)
Haeuanvho-nayko6o2o excnepmuo-KpuMiHaAiCmuyHo20 THCIMUmMymy
Hayionanvnoi akademii snympiwnix cnpag
m. Kuis, Ykpaina

Haykosuii kepienuk: Jleca lllanosau
Kanouoam opuousHux Hayk, OOyeHm,

ooyenm Kagheopu YusiibHO20 Npasa ma nNPoyecy
Hayionanvna akademis enympiwnix cnpas,

m. Kuis, YVxkpaina

[{uBinbHE 3aKOHOABCTBO YKpaiHM mependavae JEmo CXOXl, aje BiIMIHHI 3a
3MICTOM, MEXaHI3MOM [ii Ta IOPHUIUYHUMHU HACIIJKAMH MPOLEIYPU BCTAHOBIICHHS
(bakTy cMepTi 0COOM Ta OTOJIOIICHHS 11 HIOMEPJIOI0, TOMY € BaXKJIMBUM PO3PI3HITH iX.

[Topsimok orosoiieHHsT (PI3MYHOI 0COOM MOMEPJIOKD PETIaMEHTYEThCs CT. 46
[uBinsHOTrO KOJEKCy Ykpainu (nani - [IK), ne Bu3HaueHo, 110 CyJl MOXKE OrOJIOCUTH
0co0y TaKor0 32 HACTyITHUX YMOB:

1. SIKITO Y MICII 11 HOCTIHHOTO MPOKMBAaHHS HEMAE B1JIOMOCTEH PO MicIe ii
nepeOyBaHHS MPOTATOM TPHOX POKIB,;
2.  sxmgo ocoba mporana 6e3BicTr 3a 00CTaBUH, 110 3aTPOKYBAIN 1 CMEPTIO

a00 JaroTh MIiJCTAaBy NPUITYCKATH 11 3aruOesib BiJ MEBHOTO HEMIACHOTO BUIAJIKY, -
MPOTATOM IIECTH MICSIIIB.

3. 32 MOXJIMBOCTI BBa)kaTH OCOOYy 3ardOJIO0 BiJ TEBHOI'O HEIIACHOTO
BHNAAKy a00 1HIMMX 0OCTaBHMH BHACHIJIOK HAJI3BHYAMHUX CHTYAIllll TEXHOTEHHOI'O Ta
IPUPOJHOTO XapakTepy - MPOTATOM OJHOTO MICSI MICHA 3aBepUICHHS pOOOTH
CrieliaibHO1 KOMICIi, yTBOPEHOI BHACTIAOK HAJ3BUYAHHUX CUTYaIlld TEXHOTC€HHOTO Ta
IPUPOTHOTO XaAPAKTEPY;

4. ¢di3uuHa ocoba, sika mporajiia Oe3BICTH Yy 3B’SI3Ky 3 BOEHHHUMH [IISIMH,
30poHHUM KOH(IIKTOM, MOXE OYTH OTOJIOIIEHA CYI0M ITOMEPJIO0 MICs CIUIMBY JIBOX
POKIB B1JI JHS 3aKIHYCHHS BOEHHUX 1. 3 ypaxyBaHHSAM KOHKPETHUX 0OCTaBUH CIIpaBU
CyJZl MOX€ OTOJIOCUTH (i3UUHy 0CO0Yy MOMEPJIO0 i A0 CIUIMBY IILOTO CTPOKY, ajie HE
paHillie CIUIUBY IIeCTH MicsiB [1].

Takum ymHOM, (i3MUHa 0co0a OTrOJIOIIYETHCS MOMEPIJIOI 3 JIHA HaOpaHHA
3aKOHHOI CHJIM DPIMICHHS Cyxy. SKio >k ocoba, crpaBy IIOAO SKOi PO3TISAAE CyH
3HHKJIA 32 OOCTaBMH MEBHOTO HEMIACHOTO BUMAJAKY YU Y 3B’SI3KY 3 BOEHHUMU JisIMHU,
30pOHIUM KOH(IIKTOM, TO BOHa MOXE OYTH OTOJIOIIEHA IMOMEPJIOI0 BiJ IHS il
BiporigHoi cMepTi [1].
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Brnacue mpomec permameHtyeThes TiaBoio 4 I[{uBinpbHOTO mMpoIeCyanbHOTO
konekcy Ykpainu (mami — [{I1K), ne Bu3HadeHo miicy AHICTh, 3MICT 3asBH, MTATOTOBKY
710 PO3IJISALY Ta CaM PO3TJISL, Jii Cyy B pa3i MOsiBU 0COOU, SIKY OTOJIOIIEHO TOMEPIIOI0
[2].

Anie BaXXJIMBO 3a3HAYMTH, IO MIJICTABOI0 OTOJIOMICHHS 0COOM MMOMEPIIOI0 € He
npsiMi akTH, 110 CBIIYATh MPO 3arudeib, a Julie 00CTaBUHH, SIK1 TAF0Th MOXKJIUBICTh
PUITYCKaTH CMEPTh.

I'maBa 6 LIIK BHM3Hayae MOpAIOK BCTAHOBJIEHHS (DAKTIB CylIOM, IKI MAarOTh
IOpUANYHE 3HAUCHHS, Cepe/l IKUX € 8CMAHOBIEeHHS CMepmi 0coOU 8 Ne6HULL Yac ) pasi
HEMOJCIUBOCMI peECmpayii opeanom O0epicasHoi peecmpayii akmieé YusiibHO20
cmany gakmy cmepmi; ma 6CMAaHOBIEHHA cMepmi ocobu, aKa nponaia oessicmu 3a
00CMAaBUH, WO 3a2podcy8anu il cmepmio abo 0aromev niOCMasu esaxcamu ii 3a2uba010
8i0 NEBHO20 HEeWACHO20 BUNAOKY GHACIIOOK HAO3BUYAUHUX CUMYAYIU MEXHO2EHHO20
ma npupoorozo xapaxmepy (1. 8-9 1.1 cr. 315 IIIK).

3rigno 3 ct. 317 LIIK, 3asBy ipo BcTaHOBIJICHHS (haKTy CMEPTI 0COOU Ha MOXKYTh
MO/IATH WICHH CIM’1 TOMEPJIoTo, 1XH1 MPEJCTaBHUKKN a0o 1HIII 3alHTEPECOBaHI 0coOH
10 OyAb-SIKOTO MICLEBOTO CyAy YKpaiHH, IO 311HCHIOE TMPaBOCY /s, HE3aJIEKHO BiJ
MICIISl TPOKUBaHHS (Tepe0yBaHHs) 3asgBHUKA. B 3a5B1 MOBUHHO OYTH 3a3HAYECHO:

. SKUH (aKT, Ta 3 IKOK METOIO 3asIBHUK IMPOCUTH BCTAHOBUTH;

. NPUYMHU HEMOKJIMBOCTI OJIepKaHHs a00 BIAHOBJICHHS JOKYMEHTIB, IO
MOCBIIUYIOTh 11e# (haKT;

. JTIOKa3H, 110 MiATBEePKYIOTh (hakT. Lle MoKyTh OyTH MUCHMOBI CBITUCHHS

OYEBU/IIIIB, MEJIMYHI JOKYMEHTH YH aKT MPO CMEPTh, MOKa3aHHs CBIJKIB To1o (CT. 318
LITK).

Jlnst anamorii, mo6 orojocutu oco0y momepioro 3a cr. 306 LIIK, B 3asBi
3a3HAYAIOTHCS:

. MeTa, JIJIS IKOT He0OX1THO 11 3pOOHUTH;

. oOCTaBWHM, 10 MIATBEP/DKYIOTh O€3BICHY BIACYTHICTH  0COOW,
3arpoXyBaJiu iif cMepTio a00 0OCTaBUHM, IO AIOTh MiACTaBy NMPUITYCKATH ii 3aru0eb
BiJI IEBHOTO HEIIACHOTO BUIIAJIKY.

[IpaBoBi HaciiKaMH OTOJIOIIEHHS OCOOM ToMepJoto, 3rigHo 13 cT. 47 LK,
NPUPIBHIOIOTECS JO THX HACHIJKIB, sIKI HAcCTalOTh B pa3i cMepTi ocoOu. Takumu €
MPUITMHEHHS 1TUBLIBHOT MPABO3AaTHOCTI, IUIFO0Y, 1HIIMX 3000B’s13aHb OB’ A3aHUX 3
L1€I0 0C000T0.

HeoOxigHicTh Bu3HAHHA (aKTy CMEpTI CyJOM 3pociia Iicis ToYaTKy
MOBHOMACIIITAOHOTO BTOPTHEHHsI pociiichKoi deneparii y 2022 poril B Hally KpaiHy.
Hanpuxknan, 3 meToro 3a0e3MeUeHHs] COLIAIbHOTO 3aXWMCTy HEMOBHOJITHIX JiTed
3aru0JIMX BIMCHKOBOCIIY>KOOBIIIB HEOOXITHO 3apeecTpyBaTH CMEPTh OCTaHHBOTO B
oprani Jlep:kaBHO1 peecTpailii akTiB HUBUILHOTO CTaHy. AJle 3Bajkaiouu Ha CT. 17
3akony Ykpainu «I[Ipo nepskaBHy peecTpallilo akTiB LUBUIBHOTO CTaHY», aKT IPO
CMEPTh, KU BHUJA€ BINCHKOBA YACTHWHA, HE € MIiJICTaBOIO peectparlii cMepTi. Bona
MOKJIMBA JIMIIIE Ha MiJICTaBl JOKYMEHTAa MPO CMEPTh, BUAAHOTO 3aKJIAJOM OXOPOHHU
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310pOB’s1 a00 CyIOBO-MEIUYHOIO YCTAaHOBOIO, 00 PIlIEHHS CYAYy NP0 BCTAHOBJICHHS
¢dakTy cmepTi B ieBHU yac [3].

AKT TIpO CMepTh BIICHKOBOCITY>KOOBIISI BUAAETHCS B 3B A3KY 3 THM, 11O TUIO HE
MOJIUBO OYyJIO €BaKyIOBATH 3 MICIISI 3arH0Oeli, ale JaHu# (HaKT MOXKYTh IMiITBEPIUTH
oueBHIII. A€ 1Iel JOKYMEHT MOKe OyTH OJHHUM 3 TOKa3iB, MPU 3BEpHEHI 10 cyay [4].

[TigBoAsYM MiACYMOK, XOYEMO 3a3HAUWTH, 110 PO3MEXKYBAHHS BCTAHOBJICHHS
daxkTy cMmepTi ocoOu BiJ OTOJOIICHHS (DI3UYHOI OCOOM TOMEPJIOI Ma€ BaXKIIMBE
3HA4YCHHS ISl LUBIILHOTO TpaBa, OCKIJIBKHU IIi MPAaBOBl 1HCTUTYTH BIUIMBAIOTH Ha
CIAJKOBI, CIMEHHI, ColliajbHl Ta MallHOBI BITHOCHHU. B yMOBaxX BOEHHOrO CTaHy B
VYkpaini mpoOsemMa BCTAHOBIIEHHS CMEPTI Ta OrOJIOMIEHHS OCi0 moMepiuMH HalyJia
0co0JIMBOi rocTpoTH. BiMChKOBI i MpU3BEIN 10 MAaCOBUX BTPAT CEpel IUBUIBHOTO
HACEJICHHS Ta BIWCHKOBHX, 3HAYHOI KIJIBKOCTI 3HUKIUX O0€3BiCTH, pyHHYBaHHS
JIEp’)KaBHUX PEECTPIB Ta YCKJIAJHEHHs Tpoliecy ineHtudikamii Tin. Takum duHOM,
BUHUKAE TOTpeda B yJIOCKOHAJEHHI 3aKOHO/IABYOTO PETYJIIOBAHHS, 30KpeMa II0JI0
CIPOIIEHHS MPOIIETyP CYJ0BOTO OTOJIOMICHHSI 0COOU MTOMEPJIIOIO.
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BILINB BOEHHOI'O CTAHY HA BUKOHAHHSI AJIIMEHTHHUX
30b0B’AA3AHb BIMCBKOBOCJIYKBOBLIB

Jlinis batwok
cmyoeumka epynu I[15-22-4
Hasuanvno-nayroeoeo incmumymy npasa /lepocagno2o nooamrkoeoco
VHigepcumemy, M. Ipnins, Ykpaina

Haykoeuiit kepignuk: Jlrogmuiaa Camisiuk
Kauouoam puoutHux HayK, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma npoyecy
Hepoiwcasrnozo nooamkoeozo ynisepcumemy

M. Ipnins, YVkpaina

3anpoBa/KEeHHSI BOEHHOTO CTaHy B YKpaiHi BHACHIOK 30poiHOI arpecii
pociiickkoi  deneparii COpUYUHUIO ICTOTHI TpaHcdopmarii y Bcix cdepax
CYCIUIBHOTO KHUTTS, 30KpeMa B TPaBOBITHOCHHAX CIMEHHOTO Xapaktepy. Oco0iIuBoro
3HAYEHHS B IbOMY KOHTEKCTI Ha0yBa€ MUTAaHHS BUKOHAHHS aJIMEHTHUX 3000B’S13aHb
BIMCHKOBOCITYOOBISIMH, $IKI 3allydeHl J0 BHUKOHaHHS OOMOBMX 3aBaaHb a0o
nepeOyBarTh y 30H1 O0MOBUX iil.

3 oaHOro OOKy, y4acTh Yy BIMCHKOBHX JisiIX HE 3BUIbHSIE 0COOY BI1Jl 00OB’SA3KY
yTPUMYBaTH CBOIO JHWTHHY, a/DK€ IpaBO JIUTHHW HA HaJICKHE MaTepiaibHe
3a0e3nedueHHs € 0e3yMOBHHM 1 rapanTyeTbest Koncturyniero Ykpainu. 3 iHIoro 0oy,
IpaKkTUYHA peanizaliss LUX OOOB’S3KIB YCKIAIHIOETbCS HU3KOK HOPUINYHUX,
OpraHi3aliifHuX Ta COIlaJbHUX YHWHHHKIB, SKI 3yMOBJIEHI CHElu(iKoK MpaBOBOTO
pEXKUMY BOEHHOTO CTaHy.

[IpaBo AWTHHM Ha HaJEXKHE MaTepiajibHe 3a0e3MedYeHHs € HEBIJl EMHOI0
CKJIaJIOBOIO ii IpaBa Ha rijgHe XUTTi. BignosigHo no crarti 8 3akony Ykpainu «IIpo
OXOPOHY JIMUTUHCTBA», JiepkaBa 3000B’sd3aHa 3a0€3MEUYUTH YMOBHU JIs BCEOIYHOTO
PO3BUTKY AUTHHM, IO OXOIUTIOE 11 IHTENEKTYaJbHY, KyJIbTYPHY, MOpaJbHY, (Q13UUHY,
JTyXOBHY Ta COLIalIbHY peaizarito [1].

3a3HaunMo, 1110 T'POIIOBE 3a0e3MeUYeHHs BIHCHKOBOCTYKOOBIIIB CKIAAAETHCS 3
TaKUX BU/IB:

. IIOMICSYHI OCHOBHI BUJM TPOIIOBOTO 3a0e3rnedyeHHs (oCagoBUi OKJIa;
OKJIaJ] 32 BINCHKOBHM 3BaHHSM; Ha/10aBKa 3a BUCIIYTY POKIB);

. IIOMICSAYHI JIOJATKOBI BHUAM TPOIIOBOrO 3a0e3nedyeHHs (Haa0aBKH;
JIOTUIATH);

. OJTHOPa30Bl1 JOJATKOBI BHJIA TPOIIOBOTO 3a0e3MedeHHs] (BHHAropoja, a

TaKOX JI0JIaTKOBAa BUHArOpoJia Ha Mepiof il BOEHHOTO CTaHy).

Binnosigno no mynkty 8 IlocranoBu KaOinery MinicTpiB Ykpainu Bix 26
mororo 1993 poky Ne 146, yrpumaHHs aqiMEHTIB 3 BIHCHKOBOCTY>KOOBITIB 30pOMHUX
cun YKpaiHM, IHIIUX BIHCHKOBHX (DOpMYBaHb, YTBOPEHHX 3TiHO 13 3aKOHAMHU
VYkpainn, mnpamiBHukiB [lepkcmen3s’s3ky, Jlep:kaBHOI TPUKOPIOHHOI CITY>KOWH,
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HamionaneHoi modinii, opraniB BHyTpimHix crpas, HABY, JIBP, Biopo exonomiyHOi
Oe3neku, [lep>kaBHOI CiIy0U 3 HaA3BHUAWHUX CUTyallld, KpUMIHAJIbHO-BUKOHABYOT
cinyx0u Ta CiyxO0M Cyl0BOI OXOpPOHHU 3A1MCHIOBANOCS JIMIIE 3 BUJIIB TPOILIOBOTO
3a0e3MeyeHHs], M0 MaJld MOCTIMHMI XapakTep, 3a BHHITKOM OKPEMHUX BHIAJIKIB,
BHU3HauUeHUX 3aKkoHOM[2]. OTxe, paHille adiMEHTH CTATYBAJUCS JIMIIE 3 PEryJISIPHUX
BUILIAT.

Onnak IlocranoBoro KaGinery MinicTpiB Ykpainu Nel263 Bix 11 nucromnana
2022 poxy OyJii BHECEH1 3MiHH, 3T1JIHO 3 IKUMU YTPUMaHHS aJIMEHTIB 13 3a3HaUYE€HHUX
KaTeropii oci0 3IMCHIOEThCS TAaKOX 3 1HIIMX BHUJIB BHIUIAT, MependadyeHux
3aKOHOJIaBCTBOM, 30KpeMa, 3 IOAATKOBOT BUHATOPO/IH, SIKa HAPAXOBYETHCSI ITiJT Yac il
BOEHHOTO CTaHy [3].

Takum uymHOM, craHoM Ha 2025 pik agiMEHTH 3 BIMCHKOBOCIYKOOBIIB
YTPUMYIOTBCS 3 YCIX BHJIIB TPOIIOBOTO 3a0€3MEUCHHS Ta IHIIUX Mepe0oaueHux
3aKOHOJIaBCTBOM BHILIAT, Y TOMY YHCIIi 3 JI0JIATKOBOi BUHATOPOH, IO TPU3HAYEHA Ha
nepion Al 0COOIMBOTO MPABOBOTO PEKUMY, KpPIM BHUILIAT, SIKI HE MAIOTh MOCTIHHOTO
XapaKkTepy, a TAKOXK B 1HIIUX BUIAIKAX, IEpe10aYeHIX 3aKOHOM.

BignosigHo 1o nmonoxkens CiMeitHOTO KoAeKCy YKpainu [4], po3mip aaiMeHTIB
MOKe BU3HaUatucs y popmi (pikcoBaHOT IpoOIIOBOi cyMHU a0 SIK BIACOTOK BiJ] 10XOLY
raTHUKa. Takuil po3mip BCTAHOBIIOEThCA ab0 3a 3ro0l0 MiX OaThbkamu, abo 3a
pimieHHsIM cyay. MiHiManbHa cyma ajdiMEHTIB He Moxke OyTu MeHmoro 3a 50%
IPOKUTKOBOI'O MIHIMyMY JJI IUTHHHM BIANOBIOHOTO BiKy. Y 2025 poll MOKa3HUKU
IPOKUTKOBOIO MIHIMyMY HE€ 3a3HQJIM 3MIH 1 3aJIMIIAIOTHCSA HA PIBHI MOMEPEAHBOTO
POKYy, a came:

. JUTsL AiTel BIKOM 70 6 poKiB — 2563 TpUBHI;

. JUTsE TiTel BikoM Bif 6 10 18 pokiB — 3196 rpuBeHs.

[ITomo BiiCHKOBOCITYKOOBIIIB, TO BIAMOBIAHO A0 YHHHOTO 3aKOHOJIABCTBA, 3 iX
JIOXOy aJIIMEHTH yTPUMYIOThCS Y TaKUX YacTKax: 1/4 dacTWHa NOXOIy Ha OJIHY
nuTuHy; 1/3 Ha nBOX miTeit; 1/2 Ha TphOX 1 OLIbIIE AITEH.

Cix BpaxoByBaTH, 110 BICHKOBOCITYKOO0BII1, BAKOHYIOUH CITy>k00B1 000B’SI3KU
B yMOBaxX BOEHHOTO CTaHy, NIOJIEHHO Hapa)XaloTbCs Ha HeOe3MeKy, M0 1HOI
MPU3BOJAUTL JO BTPAaTH 3 HUMHM 3B’SI3Ky. Y TOMIOHMX BHUIIQJIKax CIjlaTa ajJiMEHTIB
MPUIHHAETHCS, 10 CTBOPIOE PU3HUK IS 3a0€3eUeHHS MOTPeO JUTHHH.

3 MeTor 3axucTy npaB quTuHU CiMelHHM KoJeke YKpainu nepeadavae, 1o y
pasi, KoJIU MICIIE3HAXO)KCHHs TUIaTHUKA aJIMEHTIB HEBIJIOME, JIep>KaBa TUMYACOBO
MIpU3HAYa€ TUTHHI JepKaBHY TPOIIOBY JTOTIOMOTY. Po3Mip Takoi TOMOMOTH CTAaHOBHTH
He MeHIe 50% MpoKUTKOBOTO MIHIMYMY JIJIsi TUTUHM BiJMOBIIHOT BIKOBOI KaTeropii.

ChopaBu 1010 CTATHEHHS aJIMEHTIB 13 BiHCHKOBOCITY>KOOBIIIB MarlTh CBO1
0cOOMMBOCTI. SIKIIO TMO30B TMOJAHO BXKE IICIS IMOYaTKy IMOBHOMACHITAOHOTO
BTOPTHEHHS, CJiJ] BpaxyBaTH Te€, IO BIACHKOBOCTYKOOBEIb Ma€ MpPaBO MOAATH [0
Cylly 3asiBy MpO 3YNUHEHHS po3risny crpaBu. OAHAK MiJCTaBOIO [JIsi TaKOTO
3YIIUHEHHS MOK€ OyTH TMOBa)XKHA MPUYMHA, 30KpEMa, HEMOXJIHMBICTH 3’SIBUTHUCS [0
Cy1y Y 3B’SI3Ky 3 BUKOHAHHSIM BIMCBKOBOTO 000B’s13Ky (1. 2 4. 1 cT. 251 IluBinbHOTO
MpoIIeCyaIbHOTO KOJACKCY YKpainu) [5].
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3ynuHEHHs MPOBAKEHHS HE O3HAYa€ MPUIMUHEHHS 30008’ A3aHHsI 1010 CIUIATH
aJIIMEHTIB, aJ[’Ke HapaxyBaHHsI aJIIMEHTIB MPOJIOBXKY€ETHCS BIAMOBITHO /10 BU3HAYEHOTO
pilleHHAM cyay 4 yrogu. IIOHOBIEHHA pO3IJIALY CIpaBU BiAOYBA€ThCSA MICHS
YCYHEHHS 00CTaBUH, 110 CTAJIH MiJCTaBOIO JIJIs 11 3yMTMHEHHS, HATIPUKJIA]l, 3aBEPIICHHS
BUKOHAHHS BINCHKOBHX OOOB’SI3KiB 200 MOBEPHEHHS BIMCHKOBOCITYX)O00BIs. CymoBa
pPaKTUKa CBIIYUTH, IO CYIU JOCUTH YaCTO 3a/J0BOJBHSIOTH 3asiBU MPO 3YNMUHEHHS
IIPOBA/IPKEHHA Y 3B’SI3KY 3 BINCHKOBOIO CITy>K0010, BUBHAIOUM y4acTh y OOMOBHUX AisiX
MOBKHOIO IPUUYUHOIO.

Takum 4MHOM, 3aNpPOBA/KCHHS BOEHHOTO CTaHy B YKpaiHi Ta MoOumi3aiis
3HAYHOI YaCTUHU TpoMaJisiH 10 JaB 30poiiHnnx Cuil CyTTEBO BIUTMHYJIM Ha pealizallito
iXHIX [MBUIBHMX OOOB’SI3KiB, 30KpeMa IIOJ0 CIUIaTU aJiMEHTIB. Y4acTh
BIMCHKOBOCITYKOOBIIIB Y OOMOBHX MdisiX, IepeOyBaHHS B 30HI aKTUBHUX OOWOBUX i
ab0 y BIMCHKOBUX YaCTUHAX 13 OOMEXKEHUM JOCTYIOM JI0 3ac00iB KOMYHiKaIlii
CTBOPIOE O0’E€KTHMBHI TEPEIIKOAW JISI CBOEYACHOTO BHUKOHAHHS aJlIMCHTHHUX
3000B’513aHb 1 y4acTl B CYJIOBUX MPOIECax.

OTxe, i Yac pO3TISAY CIPAB MPO CTATHEHHS aTIMEHTIB Y TIEPi0 /1ii BOEHHOTO
CTaHy HEOOXIIHO 3a0e3meunT OajaHC MK 3aXHCTOM TpaB JUTHHH HA HaJEKHE
yTpUMaHHs Ta JOTPUMAHHSM NpOLECyalbHUX MpPaB BINCHKOBOCIYKOOBIIIB, SKi
BUKOHYIOTb CB1M KOHCTUTYILIIITHUI 000B’ 30K 13 3aXUCTY JIEpKaBH.
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IHHPOBJEMHU TA HEPCTIIEKTUBU HOPMATHUBHO-IIPABOBOI'O
PEI'YJIIOBAHHSI PUHKY KPUIITOBAJIIOT 1 EJEKTPOHHUX I'POIIEN
B YKPAIHI
Hika bapa0an,
3000y6au suwoi ocgimu nepuio2o (baxanraspcvkozo) pisna HHI npasa
epoicasnoco nooamrosoco yHieepcumemy, m. Ipnins, Yrpaina

Haykoeguit kepisnux: Haranis HoBunbka

00KMOp 10PUOUYHUX HAYK, npogecop,

npocghecop kagheopu yusinbHo20 npasa ma npoyecy
leporcasnoco nodamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

VY cydacHOMY 1TU(DpOBOMY CEpEeIOBHIII €ICKTPOHHI I'POIII Ta BIpTyaabHI aKTHBU
TpaHcPOopMyIOTh (PiHAHCOBI BIJHOCHHH, 3a0€3MEUYYIOYM IIBHJKICTH 1 3pYyYHICTH
po3paxyHkiB. lle BuWMarae dITKOTO TIPABOBOTO PETYJIOBAHHS BIIHOCHH MIX
EeMITEeHTaMHd Ta KOPHCTyBauaMH, JI€ JOTOBIp MK HHUMU BHUCTYMAa€ OCHOBOIO
(GYHKIIIOHYBaHHSI CUCTEMH €JIEKTPOHHUX PO3PaXyHKIB.

BignoBimno no 3akoHy Ykpainu «IIpo BipTyasibHI aKTHUBH, KPHUIITOBAIIOTA
BU3HAETHCS HEMaTepiaibHUM Oiarom, mo € 00’€KTOM IMBUIBHUX IpaB, aje He
BU3HAETHCS 3aKOHHUM TUIaTIKHUM 3aco00oM. 3akoH Ne 2074-1X BuU3HAuyae MpaBOBUI
peXuM 00Iry BipTyaJIbHUX aKTHUBIB, MOPSJIOK HAOyTTs MpaBa BIACHOCTI Ta 00O0B’SI3KU
MOCTAYaJbHUKIB TIOCIYT, Tepeadayaloud CTBOPEHHS JIEPKABHOTO PEECTPY TaKUX
ocTavyaabHUKIBY[1].

Opmnak 3akoH 1Ie He HaOpaB YMHHOCTI 4epe3 HEOOX1THICTh BHECEHHS 3MiH JI0
[TogaTkoBOTO KOMIEKCY, IO CTBOPIOE TPABOBY HeBH3HadeHICTh. BepxoBuuii Cya
VYkpainn BU3HAB KPUIITOBAIIOTY (OPMOIO BIPTyadbHOTO AKTHBY, IO CBITYUTH MPO
TEHJICHIIi10 10 1i Jeram3arii[2].

VYkpaina opieatyethes Ha periameHT €C MiCA, sikuii CTBOPIOE €IUHY TIPABOBY
paMKy Ui KpunToakTwBiB. OJHAaK IMIUIEMEHTAIllsl YKpPaiHCHKOTO 3aKOHY
3aTPUMYETLCS Yepe3 BIJACYTHICTh TMOJATKOBUX 3MIH Ta IMI3aKOHHUX aKTiB.
JloJ1aTKOBOIO TIPOOIEMOIO € Te, [0 3aKOH HE OXOILIIOE OKPEM1 KaTeropii TOKEHIB, 1110
CTBOPIOE PO301’KHOCTI 3 €BPONEUCHKUMU CTaHAAPTAMHU 1 CIIPUSIE BIITOKY 1HBECTOPIB Ha
1Ho3eMHI TIaTdopmu[3].

BipTyanbHi akTHBHM MOB’SI3YIOTh 13 BUCOKMMH PHU3MKAMH BIIMHUBAHHS KOIIITIB
yepes aHOHIMHICTh TpaH3akilii. Xoua 3akoH Ykpainu «IIpo 3anmobiranss ta mpoTHIIIO
neramizamii 1oxoaiB»[4] ¢opmanbHO OXOIUTIOE omeparllii 3 TAKUMH aKTUBaMU, HOTO
3aCTOCYBaHHS € ¢parMeHTapHUM. BiJICYyTHICTh JAeTali30BaHUX MEXaH13MIB KOHTPOJIIO
ta crangaptieB KYC/AML mis mocradanbHUKIB TOCITYT CTBOPIOE MOYKIIMBOCTI JIJISt
3JI0BKMBaHb. Ha mpakTuill KoMIaHii, M0 MPaO0Th 3 KPUNITOBATIOTAMH, 9acTO HE
MIPOXO/ISITh MIOBHOIIHHOTO (DiHAHCOBOTO MOHITOPUHTY. 1{e He e miaBUIIy€e PU3UKH
BHUKOPUCTAaHHS aKTUBIB [IJI1 HE3aKOHHUX OIepallii, aje W 3HIKYE JIOBIpY
MDKHApOJAHHUX MapTHEPIB 10 YKPAiHCHKOTO (DIHAHCOBOTO PUHKY.
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3aK0oH BU3HAE MPABO BIACHOCTI HA BIPTyaJbHUN aKTHB, OJHAK MOTO peaizarlis
CYNPOBOKYEThCSA CYyTTEBUMHU TMpoOiaeMaMu. BoomiHHS TpUBaTHUM KIIOUYEM HE
3aB/IM € JOCTATHIM MiATBEPKEHHSM TIPpaBa BIACHOCTI, 0COOIMBO y BUIMAIKaX BTPATH
KOHTPOJII0 a00 HECAHKI[IOHOBAHOTO JOCTyNy. BiJCyTHICTH MeEXaHI3MIB 3aXUCTy
KOPHCTYBayiB MpU BTpaTi JOCTYIy 1O TaMaHIsl Y XaKEPChKUX aTakax CTBOPIOE
KOJI31I0 MIXK TMpaBOM BJIACHOCTI Ta (aKTUYHUM BOJOMIHHAM. Il mpaBoBa
HEBHU3HAYCHICTh YCKJIAJIHIOE KPUMIHAJIbHI MPOBAKEHHS Ta CTATHEHHS OOPTiB, IIO
BUMarae BOPOBADKEHHS mpolienyp mudpoBoi iaeHTUdIKalll Ta BIIHOBJICHHS MpaBa
JIOCTYITY Yepes3 Cy.

[Ilogo nmepcnekTUB Ta MUISIXH BAOCKOHAJIEHHSI HEOOXI1THO 3a3HAUUTHU CaMe:

[To-nepiie, OCHOBHMM 3aBJIaHHSM € BHeCeHHs 3MiH A0 [logaTkoBoro koaekcy
JUTSI BA3HAYEHHS OTIOJIATKYBAHHS OTepalliii 3 BipTyaIbHUMH aKTUBAMH, 110 TIO3BOJIUTH
akTtuBizyBatu 3aKoH «IIpo BipTyambHi akTUBU»[S5]. HeoOXiqHO BCTAaHOBUTH CTaBKH
[TDO, BiiickkoBOTO 300py Ta BHU3HAYUTH MOPSIOK TOJMATKOBOI 3BiTHOCTI. lle
3a0€3MeunTh TPO30PICTh PUHKY Ta JIETali3ye 1HBECTOPIB, SKI paHINIe YHHUKAIH
JeKJIapyBaHHS JTOXO/IB.

Jlnsa iHTerpamnii B €Bponeichkuil (piHAHCOBUN MPOCTIp HEOOX1THO aJanTyBaTH
yKpaiHCbke 3akoHOJaBcTBO 110 periiameHty MiCA. e nepenbavae 3amnpoBaakeHHs
€IMHOI CHUCTEMHU JIIEH3YBaHHS MPOBaWJEPIB IMOCIYT, BCTAHOBJIEHHS BHUMOT O
KamiTagizamii Ta BiAMNOBIJAILHOCTI KOMIIaHIM, a TaKoXX MEXaHI3MIB CTpaxXyBaHHS
PHUBHKIB[6].

He meHI BaxJIMBUM € JIeTalizyBaTi 000B’SI3KU MOCTAYaIbHUKIB MOCTYT 11010
inentudikarnii kimieHTiB (KYC), 3BiTHOCTI Ta ayauty. st migBuieHHs: eeKTUBHOCTI
00pOoTHOM 3 BIAMHUBAHHSM KOIITIB CIiJ MOCHUJIMTH CIIBIPAILI0 MK PETyJIsTOpaMH,
3aMpoOBaIUTH €IMHUN PEECTP TMPOBANACPIB Ta CUCTEMYy MyOIigHOI 3BITHOCTI TMPO
norpumanas AML/KY C-crangapris[7].

[TincymoByrouM, ciij 3a3Ha4yUTH, 110 YyXBaleHHA 3akoHy Ykpainu «IIpo
BIpTyaJibHI aKTHBH» 3all0YaTKyBajoO MpOIleC Jeraii3amnii puHKy HU(QpPOBUX aKTHBIB,
OJIHAK HEMOBHA IMIUIEMEHTalisl Moro HOpM 30epirae mnpaBOBY HEBU3HAYECHICTb.
[Toganpmmii  po3BUTOK i€l cdepu TOTpedye KOMIUIEKCHOTO BIOCKOHAJICHHS
3aKOHOJIAaBCTBA, 30KpPEMa 3aBEPILEHHS MOJATKOBOi pedopMH Ta BIPOBAIKECHHS
enquaux ctangapTiB KYC/AML 1 ¢piHaHCOBOTO MOHITOPUHTY.

CrpaTeriuHor0 METOK Ma€ CTaTH TapMOHI3allisl 3aKOHOJaBCTBa YKpaiHU 3
eBporneiicbkuM periiameHToM MiCA, 1o 3a0e3neyuTs IHTerpaiilo y (iHaHCOBHMA
npoctip €C. 3anpoBa/yKeHHsI PEryJIITOPHUX MICOYHMIIL 1 MEXaHI3MIB MiATPUMKH
IHHOBALId CHPUSATUME PO3BUTKY KOHKYPEHTOCHPOMOXKHOIO Ta OE3MEYHOT0 PUHKY
undpoBux akTUBIB. Lle cTaHe BaXJIMBUM KPOKOM J10 POPMYBaHHS Cy4acHOi HU(PpoBOi
E€KOHOMIKH YKpaiHH.
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PEAJIIBAIIIA ITPABA JIUTUHU HA TOCTYII 10 HPABOCY A4
SIK 3ACIB 3AXUCTY ii IPAB, CBOBO/I TA IHTEPECIB
BikTopia bonaap
3000y6auKa uwoi 0ceimu Ha 6AKANABPCHLKOMY DIBHI IOPUOUYHO20
Gaxyrbmemy XmenbHuybKo2o YHigepcumemy ynpasiinisa ma npasa imeri Jleonioa
FO3vr08a, m. Xmenvnuyvruu, Yxpaina

Haykoeuii kepignuk: Jlapuca I'punumnna

ooxmop inocoii 3 npasa, doyeum, ooyenm Kageopu npusamHo2o npasa
XmenvHuybkoeo yHieepcumemy ynpaeiinisa ma npasa imeni Jleonioa FO3vko6a
M. Xmenvnuyvkui, Ykpaina

[IpaBo NUTHHU Ha 3BEPHEHHS JO CYAy € OJHHMM 13 KIIFOYOBHX CEJIEMEHTIB il
IPaBOBOTO CTATYCy. 3aKOHOJAABCTBO YKpaiHU mepeadadac pizHi MexXaH13MH peaizailii
I[LOTO MPaBa, BCTAHOBJIIOE MOXKJIMBOCTI Ta OOMEKEHHS, sIK1 3aJIe)KaTh BiJI BIKY Ta PiBHS
PO3BUTKY CaMOi AUTHHH, TOMY caMme 3aBISKH (DYHKI[IOHYBaHHIO TaKMX MEXaHI3MiB
3a0e3neuyeThcs e(PeKTUBHUM 3aXUCT MPaB MaAJIOJITHIX Ta HEMOBHOJITHIX 0OCiO.

BiamoBimHO MpaBo MUTHHU Ha 3BEPHEHHS 10 CYIy € TapaHTOBAaHUM JIEPKABOIO
3aco00M 3axXHCTY ii mpaB, cBOOO Ta iHTepeciB. Tak, 3riaHo 3 4. 4 cT. 152 CK Ykpainu
JUTHHA, sIKA JOCSTIIa YOTUPHAAISATH POKIB, MAa€ MPABO 3BEPHYTHUCS 32 3aXHCTOM CBOIX
MpaB Ta IHTEPECiB Oe3mocepeHBO 10 CyAy [ 1], 1110 MOSCHIOETHCS HAsIBHICTIO LIUBUIBHOI
npolecyanbHoi Ji€31aTHOCTI nependadeHoi 4. 2 cr. 47 LHIIK Ykpainu [2].

VY TakoMmy BUNAAKy CyO’€KTHBHI IpaBa, cBOOOAM Ta 3aKOHHI IHTEpecU Ocl0
BIKOM BIiJI YOTHUPHAMISTU JO BICIMHAILSTH POKIB Yy CYyJl MOXYTh 3aXUIIaTH IXHI
0aThbKH, YCUHOBHUTEMI, MKITyBAJILHUKHA a00 1HII 0COOM, BU3HAUCHI 3aKOHOJIaBCTBOM, a
TaKOX JI0 y4acTi B CyJIOBOMY IPOILIECI MOXKYTh 3aTy4aTUCs caMi HETIOBHOMITHI (4. 2 CT.
59 LIIK Ykpaiun) [2].

[IpuknagoM TakoOTO 3aJydeHHS MOXE CIYTyBaTH PO3IMJISI CIOPaBH TIPO
YCUHOBJICHHS JUTUHU, KOJIH OKPIM 3asiBHUKA Ta OpraHy OIMIKH Ta MIKIyBaHHS 0 y4acTi
3a]Ty4a€ThCsl TaKOK 1 caMa JUTHHA CTOCOBHO SIKOi 1 PO3TJSIAAETHCS CIIpaBa IMpo
ycuHoBIIeHHs. OfHaK JyIs I[bOTO TMOTpiOHA HASBHICTH BIAMOBIAHOTO BIKY 1 CTaHY
3I0pOB’sl, IK1 MOTP10H1 JJIsI TOTO, III0O AUTHHA YCB1OMIIIOBAJIa caM (pakT yCUHOBJICHHS
(ct. 313 LIIK Ykpainn) [2].

BomHowac cutyamis  momo  3axWCTy JWTHHOIW, SKa HE  JIOCATIIA
YOTUPHAIAUSATUPIYHOIO BIKY, CBOIX Cy0’€KTUBHHUX IIpaB, CBOOO/I Ta 3aKOHHUX 1HTEPECIB
iHma. Tak, yepe3 4acTKOBY IUMBUIBHY J1€3/1aTHICTh, KOO BOJIOJIIOTH MAJIONITHI, a
caM€ MOXKJIMBICTh BUYMHATH juiie ApiOHi moOyToBi mpaBouumHu (4. 1 ct. 31 LK
VYkpainn) [3], BOHU HE MOXKYTh CAMOCTIMHO O€3MOCEPETHBO 3BEPTATUCS 3 TIO30BOM J10
cyny.

VY TakoMmy BUITaJIKy, BiamoBiaHO 110 4. 1 cT. 59 HIIK Ykpainu npasa, cBo6o1u Ta
1HTEepeCH MaJOJITHIX 0Ci0 y CyAl 3aXUIal0Th iXHI 0aTbKH, YCUHOBIIOBAaYi, OMIKYHH
a0o0 1HIIII 0cO0H, BU3HAUYCHI 3aKOHOAABCTBOM [2].
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Takuit miaxin copuse 3a0e3nedeHHI0 e(PEKTUBHOTO MPABOBOTO MEXaHIZMY
3aXUCTY MAaJIOJITHIX 3 ypaxyBaHHSIM iXHbOT'O PIBHS BIKOBOTO, 1IHTEIEKTYaJbHOTO Ta
MICUXOEMOIIIMHOTO PO3BUTKY. BoaHodac 3amyueHHs OaTbKiB UM I1HIIMX 3aKOHHUX
MIPEACTAaBHUKIB JO3BOJISIE HE JIMIIE 3a0€3MEeYNTH HAJICKHE MPEJCTABICHHS JITEH B
Cyll, a TakoXX CHpus€ 3ano0IiraHHIO MOXJIMBUM 3JIOBXMBAHHSIM YM HEXTYBAaHHAM
paBaMH, CBOOOJIaMU YM 1HTEpecaMu AUTHUHU, Y€pe3 MaJOJITCTBO OCTaHHBOI. Takoxk
TaKu¥ MiJAX1J] BIJMOBIIa€ HAWBAKIUBIIIIOMY TIPUHIUITY Yy cdepi CIMEHHO-TIPABOBOTO
3aXHCTY MPaB IUTHHHU, & CaMe IPUHITUITY HAWKPAIIUX 1HTEPECIB TUTHHH.

[HIIMM KITFOUOBHM acTIEKTOM y4YacTi AUTHHU B CyJ0BOMY IIPOILIEC] € 3aKpITlIeHe
B cT. 45 HIIK VYkpainu npaBo AUTHUHU HA OTPUMAHHS 1H(POpMAIli MPO CYAOBHIMA
po3risia [2], 1m0 € peanizalli€ro MpaBa Ha JUTHHHU Ha 1HQopmaIllio B mnuioMy. Take
npaBo crpuse GOPMYyBaHHIO YCBIJOMJICHOTO CTaBJIEHHS JUTHUHU JO ii Cy0 €KTMBHUX
mpaB, CBOOOJI Ta 3aKOHHUX IHTEPECIB, a TAKOXK JIO3BOJIAE 1l OpaTH peaibHy ydacTb y
CyIOBOMYy Tpolieci. [apaHTyBaHHS 1LIbOIO TIpaBa TaKOX Y3TOJXKYeTbCAd 13
MDKHApPOJHUMU CTaHJApTaMU 3axXUCTy MpaB JUTUHM, SKI BHU3HAYCHI 30KpeMa B
Kongenrii OOH mipo npasa qutunu (ct. 12-13) [4].

[TimcymMoBYyIOYHM, MOXKHA 3a3HAYMTH IO 3aKOHOJAaBYE 3a0e3MedeHHs y4JacTi
JUTUHU B CYJIOBOMY Ipolieci € e(PEeKTUBHUM MEXaHI3MOM 3aXHUCTy 1 CyO’€KTUBHUX
npaB, CBOOO/I Ta 3aKOHHUX 1HTEpeciB. BogHoyac rapanTyBaHHS MpaBa Ha OTPUMAHHS
iHhopMmanli mpo CyaoBUM pPO3IJIAL JO3BOJISIE JUTHHI (POPMYBATU YCBIJIOMJIEHE
CTaBJIEHHS JI0 CBOIX IpaB Ta CBOOOJ Ta MIHIMI3Y€ PU3HMKHU iXHIM 3JIOBXKMBAHHIM YU
HEXTYBaHHSIM, LI0 CHOpPHsE peai3alii NMPUHLUIYY HaWKpallMX IHTEPECIB JAUTHHH
3arajom.
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MICHE JOI'OBOPY MEJUYHOI'O CTPAXYBAHHS B CUCTEMI
HUBLIBHO-IIPABOBUX JOIOBOPIB YKPAIHU

Amnacracisa Bpeyc
3000y8ay suwoi oceimu 4 kypcy (CE)
Haeuanvho-nayko8o20 excnepmuo-KpuUMiHAAICMUYHO20 THCIMUMY MY
Hayionanvrnoi akademii snympiwnix cnpaes, m. Kuis, Yxpaina

Haykosuii kepignuk: Jlecsa lllanoBau

Kauouoam puoutdHux HayK, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma nNpoyecy
Hayionanvnoi akademii snympiwnix cnpas, m. Kuis, Yxkpaina

Micne Oyap-SKOTO ITMBUIBHO-IIPABOBOTO JOTOBOPY BH3HAYAETHCA B MEKax
3araJlbHOBU3HAHO1 CUCTEMH KiacudiKaIliii.

VY NOKTpHHI ITUBUIBHOTO MpaBa TPATUIIIIHO BUKOPUCTOBYIOTHCS JIBA ITIXOIH J10
Kkiacudikaii JOroBoOpiB: JUXOTOMIYHMM METOJ Ta aHadi3 IXHBOI 3000B’S3aJbHOI
HampaByieHoCTl. JIuXoTOMiuHMII MeTOJ mependayvae MO JIOTOBOPIB 3a BciMa
KpUTEPISIMH, 1110 3aCTOCOBYIOTHCS JI0 KJIacH(iKallii MPaBOYMHIB 3arajioM, 0a3yr4HCh
Ha PO3MEXKYBaHHI 3a TUXOTOMIYHUM MPUHUUMNOM (TOOTO MOAUI HA JIBl MPOTUIIEHKHI
Kateropii), Hampukiajd, OIUIaTHI Ta Oe30IuUlaTHI, YMOBHI Ta OE€3yMOBHI,
MIJMTPUEMHUIBKI Ta CIIOXKUBY1 TOILO.

Jpyruil miaxijg BU3HAYa€e KIACH(IKALIID TOTOBOPIB 3aJE€XKHO BIJ XapakTepy
3000B’s13aHHS, 1K€ BOHU MOPOIXKYIOTh [ 1, ¢. 322-323].

PosrisitneMo OCHOBHI KpUTEPIi, 32 AKUMHU KIACU(DIKY€EThCS JOTOBIP MEAUYHOTO
CTpaxyBaHHS.

Buxoasuu 3 NOpuHIMITY pO3MOAUTY TpaB Ta OOOB’A3KIB MK YYaCHHKAMU,
JIOTOBOPH  MOJUIAIOTHECS HA OJHOCTOPOHHI, JBOCTOPOHHI Ta 0araTOCTOPOHHI.
JIBocTOpOHHIH OTOBIp nependavae B3aeMHI 3000B’I3aHHS CTOPIH: KOXKHA 3 HUX Mae
K TIpaBa, TaK 1 BIAMOBIAHI 000B’SI3KHM 11010 1HINOI. J[oroBip MEAMYHOTO CTpaxyBaHHs
HAJIEXKUTh A0 1i€i Kareropli, OCKIIbKM HOT0 YYaCHHUKM HAIUICHI BU3HAYCHUMU
JIOMOBJICHICTIO TIpaBaMH Ta 00OB’ sI3KaMH.

BaxxnuBoro xapakTEpUCTUKOIO LOTO JOTOBOPY € T€, M0 3000B’sI3aHHS OJHIET
CTOPOHM TMIJAJISATAE BUKOHAHHIO JIMILE MICIs BUKOHAHHS 3000B’A3aHHS 1HIIOIO
CTOPOHOI0. 30KpeMa, Ha BIJIMIHY BiJl 000OB 3Ky CTpaxyBaJIbHHKA, BiJMOBIIAJIbHICTh
CTpaxoOBHKa II0JI0 BUILJIATH CTPAXOBOi KOMIICHCAIli MOKE€ HACTATH 3HAYHO Ii3HIIIE
abo B3arani He BUHUKHYTH. Ll cneumdika oOyMoOBIE€HA YMHHHUKOM CTPaXxOBOIO
PUBHKY.

Hactynmaum kputepieM kinacudikariii 10roBOpy MEIUYHOTO CTPaXyBaHHS € HOTO
BIMJIATHUN a0o0 Oe3BIAIUIATHHUM XapakTep. 3arajioM JOTOBIP MPO HAJaHHS MOCITYT
MOKe Tependadartu K TPOIIOBY KOMIIEHCAIllI0, TaK 1 HajaBaTHCs Oe3oruiatHo [2].
BiamnatHa npupoia 10roBopy MEIUIHOTO CTPaXyBaHHS BUPAKAETHCS Y (1IHAHCOBOMY
€KBIBaJICHTI MOCIIYTH, BU3HAYEHOMY JIOMOBJICHICTIO MIJK cTOpoHaMu. CTpaxyBajIbHUK
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3MIIACHIOE TPOIIOBHIM BHECOK (CTpaxoBy MpPEMil0, CTPaxOBUH IUIATK) HAa KOPHUCTD
CTpaxOBHMKa, a CTPaxOBHUK, y pa3l HAaCTaHHS CTPaXxOBOTO BUMAAKYy, Oepe Ha cebe
3000B’s13aHHSI 11010 BUIIATH BIAOBITHOTO CTPaXOBOT0 BIAIIKOAYBAHHS.

[lutanHs MIOAO0 BW3HAHHS JIOTOBOPY CTpaxyBaHHS 3arajoM, a JIOTOBOPY
MEIUYHOTO CTpaxyBaHHS 30KpeMa, SK JOTOBOPY TMPHUENHAHHS 3aJTUIIAE€THCS
JTUCKYCIHHUM.

BiaminHOIO pHCOIO JOTOBOPY MPUENHAHHS € T€, 1110 HOTO0 YMOBU OAHOCTOPOHHBO
PO3pOOJISIIOTHCSI CTOPOHOIO, SIKa HAJIa€ MOCIYTy, BUKOHYE poOOTy abo mepeaae ToBap,
3a3BUYail MarOud MOHOIIOJIFHE YU JOMIHYIOY€ CTAaHOBUIIE HA PUHKY. [HIIa cTOpoHa —
CIOKMBA4 — MOKE JIMIIE MPUUHATH 3aIIPOIIOHOBAHI YMOBU 0€3 MOXJIMBOCTI 1X 3MIHU
a00 BIJIMOBUTHCA BiJl YKJaJeHHs JoroBopy [3, c. 119]. OnHak mH0roBip MEAUYHOTO
CTpaxyBaHHS HE HAJICKUTHb JO JOTOBOPIB TMPUETHAHHS, OCKIIBKA HOTO YMOBH
BU3HAYAIOTHCSA 32 IPUHIIUIIOM JBOCTOPOHHBOTO y3ro KeHHs. CTpaxOBUK BCTAHOBIIIOE
JIUIIE 3arajbHI MOJIOXKEHHS, K1 BUKIaAeH] B [IpaBmiax crpaxyBaHHS JJisi KOXKHOTO
BUJTy CTPAaXOBUX MOCIYT, TOJII IK KOHKPETHI IMapaMeTpH JOTOBOPY — TaKl SIK CTpaxoBa
CyMma, CTPOKH, 00’ €KT CTpaxyBaHHS — (DOPMYIOTHCS 3a JIOMOBJICHICTIO CTOPIH 1 MOXKYTh
YaCTKOBO BIJPI3HATUCS BiJI CTaHIAPTHUX MPABUJL.

JIoTOBip MEIUYHOTO CTpaxyBaHHs, Oe33anepedyHo, HAJICKHUTh 10 Kareropii
peabHUX JOTOBOPiB. MOro peambHIiCTh HPOSBISETECA B TOMY, IO BiH HabyBae
IOpPUJIMYHOI CUJIM Ta MOPOJIXKYE TTPABOB1 HACIIIIKY JIUIIE TICIs 31MCHEHHSI IEBHOI 1.

Bianosigxo g0 ct. 983 LluBuibHOro Koaekcy Ykpainu [2] (mam — LK), norosip
CTpaxyBaHHS HaOUpAa€ YUHHOCTI 3 MOMEHTY, Nepe10aueHOro I0rOBOPOM CTpaXyBaHHS
a00 3aKOHOJABCTBOM. A BIJAMOBIIHO /10 3akoHy YKpainu «IIpo cTpaxyBaHHS» SIKIIO
JIOTOBOPOM CTpaxyBaHHs a00 3aKOHOJABCTBOM YKpaiHM He MepeadadyeHo iHIIE,
JOTOBIp cTpaxyBaHHS Habupae duHHOCTI 3 (0 TOAWH AHS, HACTYITHOTO 3a JTHEM
YVKJIQZICHHS IOTOBOPY Ta/a00 CIutaTh CTPaxoBoi mpeMii 4u ii mepimioi yactunu (y pasi
CIUTATH CTPaxoOBOi MpeMii YacTMHAMH), Ta 3aKIHUYEThCS O 24 TOAWHI JaTH, MIO
3a3Haue€Ha B JOTOBOPI CTpaxyBaHHsS SIK JaTa 3aKIHYEHHs CTPOKY [ii JOTOBOPY
cTpaxyBaHHA [4]. TakuMm 4MHOM, BU3HAYATIBLHUM IOPUIUIHUM (PAKTOM, IO 3aITyCKa€e
[UBIIBHO-TIPABOBl BIJHOCHHHM B MEXax JOTOBOPY MEIWYHOIO CTpaxyBaHHS, €
BU3HAYEHHS MOMEHTY HaOpaHHS YMHHOCTI LIOTO JIOTOBOPY, 30KpEMa YacTIlIe 1€ €
CIjIaTa CTpaxoBoi MpeMii 4M ii mepIoi YacTHUHH.

3a KpUTEepiEM HOPMATUBHOTO 3aKpIIJIEHHS BCl JOTOBOPHU MOAUISIOTHCS Ha
MOIMEHOBaH1 Ta HEMOIMEHOBaHI. Y CKJIaJIHEHHSI €KOHOMIYHHUX IPOIIECIB Ta PO3BUTOK
PUHKOBHX BIJTHOCUH CIIPUUMHSAIOTH MOSIBY HOBUX MTPaBOBUX 3B S3KIB, 110 MOTPEOYIOThH
JIOTOBIPHOT'O PEryJIFOBaHHS, MPOTE HE 3aBXau Mpsmo nepeadadeni LK gu iHmmmu
3aKOHO/IaBUMMH aKTaMHU.

3 MeTor0 3a0e3MmeueHHs MPAaBOBOTO PETYIIOBAaHHS TaKUX BIAHOCHH y 4. 1 CT. 6
[IK 3akpimieHo HOpMy, sika HaJga€ CTOPOHAM TPaBO YKIAJAaTH JOTOBOPH, HE
BpPEryJbOBaHI YMHHUM IIMBUIBHMM 3aKOHOJIaBCTBOM, 3a YMOBH, III0 BOHH
BIJIMOBIAIOTH 3arajbHUM 3acajiaM IUBLILHOTO mpaga [5, ¢. 193].

HaykoBi migxoau 10 po3yMiHHS HENOIMEHOBAaHUX JIOTOBOPIB 0a3ylOThCs
NepeBa)KHO Ha KOHLEMNUIi cBoOoau naoroBopy. Bouu 3a3Buuail 3BOAsATBCA 10
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BIJICYyTHOCTI MPSIMOTO 3aKPIMJICHHS UM MPAaBOBOIO PEryIIOBaHHS MEBHOI JOTOBIPHOI
KOHCTPYKLIi B aKTax [IMBUIBHOTO 3aKOHO/IaBCTBA.

Y UMBUNICTUYHIN JOKTPUHI MPOMOHYETHCS PO3MEXKOBYBAaTH JIBa BUIU
HETMOIMEHOBaHUX I[OFOBOpiB' a0COJIIOTHO HETIOIMEHOBAHI1 Ta BITHOCHO HEMOIMEHOBAHI.
[lepmi € HOBUMH JOTOBipHMMH (OpMamMH, IO HE MaKTh aHAJOTIB cepe
MOIMEHOBAaHUX JIOTOBOPIB 1 HE MIANANAI0Th MiJ KOJHY 3 ICHYIOUMX KaTeropiu.
HaTtomicTh BiIHOCHO HEMOIMEHOBaHI JOTOBOPH — 1€ JOTOBOPH, AKi X0Y i HE MalOTh
NPSIMOTO 3aKPITUICHHSI B 3aKOHOJABCTBI, MPOTE MOXKYTh OyTH BIJHECEH1 O MEBHOTO
MOIMEHOBAHOTO THITY 3a CBOTMH O3HAKaMH Ta MPaBOBOIO IPUPOIOTO.

3 ypaxyBaHHSM BHIIEBHUKIAJEHOTO MOXXHA JIHTH BHUCHOBKY, IO JOTOBIp
MEJIMYHOTO CTpaxyBaHHS HAJICKHUTh JIO KaTeropii BIJIHOCHO HEMOIMEHOBAaHMUX
JIOTOBOPIB, TOOTO € PI3HOBHUIOM IMOIMEHOBAHOT'O THITY JIOTOBOPIB IMPO HAJAHHS IMOCHTYT,
a came JIOTOBOPIiB CTpaxyBaHHS.

Buxoasun 3 1150T0, MpaBOBE PETyJIOBaHHSA BIJHOCHH y cdepl MEIUUHOTO
CTpaxyBaHHS MMOBUHHO 3/I1MCHIOBATHCS Ha OCHOBI 3araJIbHUX HOPM ITUBLIILHOTO TIPaBa,
10 CTOCYIOTHCA JTIOTOBIPHUX 3000B’s13aHb. KpiM TOr0, 3aCTOCOBYIOThCS YHi(hiKOBaHI
MOJIOKEHHS, XapaKTepHI Il JOTOBOPIB MPO HAJAHHA TMOCTYT 3arajoMm, a TaKoX
crietiajibHi HOPMHU, 1110 PETYJIIOI0Th CTPAXOBI MPABOBITHOCUHHU.

OTxe Sk BUCHOBOK BapTO 3a3HAYUTH, 1110 JOTOBIP MEAMYHOTO CTPAXyBaHHS 32
CBOE€I0 MPUPOJIOI0 € IBOCTOPOHHIM, BIATIATHUM 1 peaJIbHUM, a TAKOK BIH BITHOCUTHCS
710 HE TOIMEHOBAHUX BH/IIB MIOIMEHOBAHOT'O THUITYy JOTOBOPIB MPO HAJAHHS MOCIYT, a
came, J10 IOrOBOPIB CTpaxyBaHHS.
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IrOCIIOJAPCBKO-ITPABOBE PEI'Y/TFOBAHHSI
NIIOPUEMHUIBKOI AIAJIbHOCTI B YKPATHI B YMOBAX
BOE€EHHOI'O CTAHY

Amnapiii Bepoiubkuii, AHHa Tka4yeHKo
3000y6aui 6uwoi ocgimu nepuio2o (baxkaraspcvkoo) pisws, 3-eo kypcy HHI
npasa /lepacasrno2o nooamxkogoeo yHieepcumemy, m. Ipnins, Yrpaina

Haykosuii kepiehuk: boqnapuyk OkcaHa

Kauouoam puoutdHux HaykK, OOyeHm,

odoyenm Kageopu piHancoso2o ma noo0amKo8020 Npasa
Heporcasnozo nooamroeozo ynieepcumemy, m. Ipninv, Yxpaina

VY mepiox Aii BOEHHOTO CTaHy Jep)KaBa CYTTEBO TpaHCHOPMY€E MEXaHI3MU
pEryJroBaHHS rOCIOAAPCHKO1 MISTIBHOCTI, KEPYIOYUCh MOJIOKEHHAMHU 3aKOHY Y KpaiHU
«IIpo mpaBoBHii peKUM BOEHHOTO CTaHy». 3T1IHO 31 cTaTTero 11 bOro HOPpMAaTUBHOTO
aKTy, OpraHu JepXaBHOI BJIaJW OTPUMYIOTh PO3LIUMPEHI IMOBHOBAXXEHHS, IO
JO3BOJISIIOTh  IM  THUMYAacOBO OOMEXyBaTH MpaBa CyO’€KTIB TOCHOJAPIOBaHHS,
3MIHIOBaTH pPEXUM pOOOTH NIANPHEMCTB, a TaKOX MOOLII3yBaTh MarepiajbHi,
TEXHIYHI1 Ta JIIOJICbKI pecypcH ajis 3a0e3neueHHs NoTped HalloHanbHO1 000poHu [1].

AJpxe, Takuid miaxia Gopmye 0coOJIMBHI IPABOBUH PEXUM, SIKUI HA/Ia€ IeprKaBl
MO>KJIMBICTh ONIEPATHUBHO PEAryBaTH Ha 3arpO3H, 1110 BUHUKAIOTh Y 3B’ 3Ky 3 BOEHHUMH
IisiMH, 3a0e3Medyroud CTaOUIbHICTh Ta (DYHKIIOHYBAHHS KPUTHYHUX CEKTOPIB
€KOHOMIKH. BoJHOYAcC 11le CTBOPIOE HOBI BUKIMKHM JUIsl O13HECY, a/uKe MiAIPHEMII
3MYyLIEH] IIBHUJKO aJanTyBaTUCS IO 3MiH, IEMOHCTPYBaTH THYUYKICTh Y NPUHHSATTI
YIPABIIHCHKUX PIllIeHb, MepeOy10ByBaTH BUPOOHMY1 MIPOLIECH Ta BPAXOBYBATH HOBI
BHMOTH JIEPKABHOTO PETYJIIOBAHHS, IO YACTO MAIOTh HAJA3BUUAWHUN XapaKTep.

Y KOHTEKCTI BOEHHOTO CTaHy, AepKaBa rapaHTy€e CBOOO Ty MiANPUEMHHUIITBA, 110
€ pyHIaMEHTAIIbHUM MPUHIIMIIOM PUHKOBOI €KOHOMIKH, OJIHAK BOJIHOYAC 3AJUIIIAE 32
co00I0 TIPaBO 3ampoBaPKyBaTH OOMEKEHHS, SKIIO IbOTO0 BUMAaraloTh I1HTEPECH
HaIllOHAIBHOI 0€3MeKH, TPOMaJICHKOTO MOPAJIKY Y OXOPOHU JAOBKIILIS [2].

Tomy, y mepiog BOEHHOrO CTaHy Taki OOMEXKEHHS CTalOTh HE JIUIIE
JOIYCTUMUMM, a i HEOOX1THUMHU, aJI’Ke JIep>KaBa IOBUHHA ONIEPATUBHO pearyBaTH Ha
BUKJIMKH, TOB’A3aH1 3 000POHO3aTHICTIO, MOOUTI3AIlIEI0 PECYPCIB Ta MIATPUMAHHAM
€KOHOMIYHOi cTabuibHOCTI. Ile o3Hayae, M0 MIANPUEMIIT MalOTh MISITH B yMOBax
M1JBUILEHOTO JEPKABHOTO KOHTPOJIIO, aJalITyI0YH CBOIO AISUIbHICTh 10 HOBUX BUMOT,
K1 MOKYTb BKJIIOUATH 3MIHY PEKUMY POOOTH, MPIOPUTETHE NOCTaYaHHS TOBAPIB JIJIs
noTped apmii a00 0OMeXEHHS Yy BUKOPUCTaHHI MEBHUX pecypciB. Takuii mpaBoBHiA
peXHUM, XOoua ¥ THUMYacOBUM, BuUMarae BiJ OI3HeCy HE JMIIE€ THYYKOCTI, a M
YCBIJIOMJICHHS CBO€ET pOJTI Y 3arajbHOHAIIIOHANIbHIN cUCTeM1 Oe3MEKH.

Jlep»aBa akTUBHO 3aCTOCOBY€E THYUYKI MEXaHI3MHU PETYJIIOBaHHS T'OCHOJAPChKOT
TISTTBHOCTI, 30KpeMa d4epe3 CHpPOIIEHHS MpOolLeayp JIIeH3yBaHHSA, TNepeadadyeHux
3akoHoMm Ykpainu «IIpo mineH3yBaHHs BHJIIB Tocmofapchkoi aisnmbHOCTI» [3]. Tak,
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BIIMOBITHO 70 cTarTi 7 1boro 3akoHy, KaGiner MiHicTpiB YKpaiHu Mae MpaBo
3aMpoBa/KyBaTH 0COOJIMBUN TOPSAOK JTIIIEH3yBaHHS, 110 MOXE BKJIFOUATH TUMYAaCcOBE
CKacyBaHHS OKpEMHUX BUMOT a00 1X CyTT€BE CIPOIICHHS.

Takuit miaxig 103BOJISIE OMEPAaTUBHO 3allyCKaTH HOBI O13HECH, OCOOIHMBO B
rajy3six, SKI MarTh KPUTHYHE 3HA4YEHHS 75 3a0€3MeUYeHHS >KUTTEISIIBHOCTI
HacelIeHHs, (PYHKIIOHYBaHHS 1HQPACTPYKTYypH Ta MATPUMKA OOOPOHO3ATHOCTI
KpaiHu. YMOBU BOEHHOT'O CTaHYy BUMAararoTh IIBUJKUX PillIeHb 1 MOOLTI3al1ii pecypcis,
TOMYy JieperyJisiiis B cdepl JIEH3yBaHHS CTa€ BaXXJIMBUM 1HCTPYMEHTOM
CTUMYJIFOBAHHS MIANPUEMHUIIBKOI aKTUBHOCTI.

Ile, cBO€EIO 4eproro, BIAKPUBAE MOMIIMBOCTI JUIsl MIANPUEMLIB, Kl IPArHyTh
JOJTYYUTHUCS 10 3a0€e3MeUeHHs MOTpeO CyCHiIbCTBA, aalTyBaTUCS 10 HOBUX BUKJIMKIB
Ta peai30ByBaTH 1HILIATUBH, CHPSIMOBAaHI Ha MIATPUMKY EKOHOMIKM B YMOBax
HaJ3BUYAHOI CUTYaITIi.

He MeHIIT Ba)XTMBUM € peryJIIOBaHHS TPYJIOBUX BIJHOCHH HA MiMPUEMCTBAX.

Taxk, 3akon Ykpainu «IIpo opranizaiiito Tpy10BUX BiJIHOCHH B YMOBAaX BOEHHOTO
cTany» (ctarts 3) 103BOJIsIE pOOOTOAABIISIM 3MIHIOBATH YMOBH TIpaiii, Tpadiku poOoTH,
a TaKOX MEPEBOJIUTHU MPAIIBHUKIB 06€3 iIXHBOT 3r0/I1 Y pa3i BUPOOHUYOI HEOOX1AHOCTI
[4]. Lle 3a0e3neuye rHy4KICTh y (DYHKIIIOHYBaHHI MIMPUEMCTB, aJI€ BOJHOYAC BUMArae
JOTPUMAHHS MiHIMaJIbHUX FapaHTIi AJid NPaliBHUKIB, 100 YHUKHYTH 370BXUBaHb.

Takox, Bmama YkpaiHM 3acTOCOBY€ (piHAHCOBE pEryJIIOBaHHs, 110 HaOyBae
O0COOJIMBOTO 3HAYEHHS $K I1HCTPYMEHT NIATPUMKHA E€KOHOMIKM Ta cTaluiizamii
H1IPUEMHUIIBKOTO CEPEIOBHILIA.

3okpema, 3akoH Ykpainu «IIpo momaTkoBi NUIbrU ISl MiANPUEMCTB B YMOBaxX
BOEHHOTO CTaHy», CTaTTA 5, mepeadavyae HU3KY BKIMBUX 3aXO(1B, CIIPSIMOBAHUX Ha
HOJIETILIEHHST (PIHAHCOBOTO THCKY Ha cyO0’eKTiB rocmojapioBaHHs. Cepen Takux
3aXOJIB - 3BUIBHEHHS BiJ] OKPEMUX BHUIIB IMOJATKIB, HAJaHHS BIACTPOUYKH Y CILIATI
MOJIATKOBUX 3000B’513aHb, & TAKOXK CIPOIICHHS MPOIEAYP MOJATKOBOI 3BITHOCTI IS
MPEJCTaBHUKIB MaJIOTO 1 cepeiHboro Oi3Hecy [5].

[li Kpoku [AO3BOJSAIOTH MIANPUEMCTBAM 30epiraTH IUIATOCIIPOMOXKHICTD,
YHHUKATH (PIHAHCOBOI KPHU3HU Ta MPOJOBKYBATH CBOIO AISUIbHICTh HABITh y CKJIAJHUX
yMmoBax. Kpim Toro, neperyinsiiss y cdepi onoaaTKyBaHHS CTUMYJIIOE €KOHOMIUHY
aKTUBHICTh, CHpUsie 30€pPEKEHHIO POOOUYMX MICIh 1 3MEHIIyE aJMIHICTpATUBHE
HaBaHTAXXEHHs, 10 OCOOJMBO BaXJIMBO B YMOBaX OOMEXKEHHUX pecypciB Ta
HECTaOUTIbHOTO PUHKY. Takuil mifXiJg JEMOHCTPY€ TparHeHHs JIep>KaBU CTBOPUTH
CHPUSTIIMBE CEPEAOBUILE AJiA Oi3HECY, IKUU BIAIrpae KIOYOBY poJib y 3a0€3MeUeHHI
KUTTEIISIIBHOCTI KPaiHU M1/ Yac BilHHU.

Y TemepimmHiX, CKJIaJHUX yMOBaX BOEHHOTO CTaHy, Halla Jep)KaBa aKTHBHO
BIIPOBA/DKYE€ MEXaHI3MU TMIATPUMKHA MaJIOTO 1 CEepeaHbOTO IiAIPUEMHHUIITBA,
BH3HAIOUM HOTO BaXKJIUBY POJIb y 3a0€3MeueHH] eKOHOMIYHOI CTIHKOCTI KpaiHH.

3akon VYkpainu «[lpo jgepkaBHy MIATPUMKY MaJOTO 1 CEPeIHbOTO
MITPUEMHHIITBAY, 30KpeMa ctatTs 10, mependavyae CTBOPEHHS CIeIiaIbHUX TPOrpam
(diHaHCYBaHHsI, HAJIAaHHS TPAHTIB Ta KOMITICHCAIIIH JJIS MATPUEMCTB, SIKi 3a3HAJIA BTPAT
yHaciiiok 0oioBuX niil abo Oysn 3MyIlIeHI €BaKyIOBAaTHCS 3 HEOE3MEYHUX PET10HIB

112



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

[6]. Taki 3axoau crpsIMOBaHI Ha 30€peKEHHSI EKOHOMIYHOTO MOTEHI ATy, TIATPUMKY
MIITPUEMHUITBKOI 1HIIIATHBY Ta BiTHOBJICHHSI 013HEC-aKTUBHOCTI B HOBUX YMOBAX.

OTxe, 13 3a3HAYCHOTO BHINE MOXKHA 3pOOUTH BHUCHOBOK, IO T'OCIOJIApPCHKO-
MPaBOBE PETYJIIOBAHHS MiAMPUEMHHIIBKOT JISTILHOCTI B YMOBaX BOEHHOTO CTaHy B
VYkpaiHi € ckiIagHuM, 0araTOBUMIPHUM MPOLECOM, SIKUU MOEAHYE B COOl €IEeMEHTH
MPABOBOI'0 3aXMCTy HalllOHAJIBHUX 1HTEPECIB, MIATPUMKHA €KOHOMIYHOI CTaO1IbHOCTI
Ta 3a0e3Me4YeHHs] THYYKOCTI JiJisg Oi13Hecy. 3aKOHOJABCTBO aJalTyEThCS /10 BUKJIMKIB
BIfHM NUISXOM 3alpOBA/KCHHS CIEHMIAIbHUX PEXHUMIB, CHPOIIEHHS MPOILEayp,
HaJIaHHS MOJATKOBUX MUILI, TPYAOBUX MOcha0iaeHb Ta (IHAHCOBOI MIATPUMKH, IO
JI03BOJISIE T APUEMCTBAM HE JIMIIIEC BM)KMBATH, & i BUKOHYBATH BaXJIMBY COIIAJIbHO-
€KOHOMIYHY (DYHKIIIIO B yMOBax HaJ3BUYANHOI CUTYaIlIi.
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OLIIHKA PO3MIPY TA ®OPMH BIAIIKOAYBAHHSI
EKOJIOTTYHOI IIKOJIU B YKPAIHI
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Kpuminanicmuyroeo incmumymy Hayionanvnoi axademii snympiwnix cnpas, m. Kuis,
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Kauouoam puoutdHux HayK, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma npoyecy
Hayionanvna akademis enympiwnix cnpas, m. Kuis, Yxpaina

Exonoriyna mkoja € OJTHUM 13 HAUTOCTPIIINX BUKJIMKIB Cy4aCHOCTI, OCKUIbKU
3a0pyIHEHHSI HaBKOJIMIIIHBOTO CEPEIOBUINA MPU3BOAUTH IO JIeTpajiailii MPUPOTHUX
pecypciB, 3MiHM KJIiMaTy, BTpath OIOpI3HOMAHITTSA Ta HETaTUBHOTO BIUIMBY Ha
3M0pOB’S  Jiofieid. 3pOCTaHHS  TMPOMHUCIOBOTO  BHUPOOHUIITBA, YypOaHizailis,
HepallOHAJIbHE BUKOPHUCTAHHS MHPUPOJHMX PECYpPCIB Ta aBapli Ha MIJMPUEMCTBAX
CTBOPIOIOTH 3HAYHY 3arpo3y JJisl JOBKULISA. Y 3B’SA3KY 3 IIUM OCOOJIMBOT aKTyaJIbHOCTI
Ha0yBae mpoOjeMa BU3HAYECHHS Ta BIJIIIKOMYBAaHHS €KOJOriyHOI mkoau. OIiHka
po3mMipy Ta (opMH TaKoro BiJIIKOAYBaHHS B YKpaiHl € BaXKJIMUBOK CKJIAJOBOIO
€KOJIOTIYHOI TOJITUKHM JIep>KaBH, aJKe caMe€ BiJ €(PEKTUBHOCTI IUX MEXaHI3MIB
3QJICKUTHh peajbHE BIJHOBJIEHHS JOBKULISA, 3a0€3MEUCHHSI €KOJIOTIYHO1 Oe3MeKHu Ta
JOTPUMAHHSI TMPUHUUITY HEBIJIBOPOTHOCTI BIJIIMOBIJAIBHOCTI 3a WIKOAY, 3aBJIaHy
IPUPOI.

Exornoriyna mikoma Moke MaTd 1HIN TPOSIBH, 30KpeMa Iie¢ MOxke OyTu
3MEHIIICHHS CTaHy MPUPOJTHUX PECYPCIB, 3HMKEHHSI O10pI3HOMAHITHOCTI, 3HM)KCHHS
310pOB&APOS; HACENIEHHS, a TAKOXK 3HAUYHI €eKOHOMIUHI BUTpaTu. [loripiieHHs crany
IPUPOIHUX PECYPCIB, TAKUX, HAMPUKIIAJ, K BOJHI peCcypcu Ta aTMocepHe TOBITpS,
HEraTUBHO BIUIMBA€ Ha iX SKICTh 1 MOMJIUBICTh MOJAJIBIIOIO BUKOpHUCTaHHS. lle
CTOCY€TbCS, 30KpeMa, 3MEHIICHHsS 3amaciB MpICHOI BOAM, IO CTA€ BEJIUKOIO
npoOsemMoro st 6araThoX perioHiB cBiTy [1, c. 122]. ¥V cBoro dyepry, merpamaiis
3eMenb 1 3HWKEHHA iXHBOI POJIOYOCTI TAaKOXK 3MEHIIYIOTh YpOXKaiHICTb
CUTbCHKOTOCTIOAAPCHKUX ~ KYJIbTYp. 3HMKEHHS OlOpI3HOMAHITTS € HaCIAKOM
MOTIKO/PKEHHS JOBKUUISI, IO MPHU3BOIUTH IO 3MEHIIEHHS YHUCEIBHOCTI MOIYJISIT
TBApHWH 1 POCIIMH, @ B OKPEMHUX BUMAJAKaX — J0 iX MTOBHOTO 3HUKHEHHS. []e BrimuBae He
TIJIbKM Ha €KOCHCTEMH, a i Ha €KOHOMIUHY JiSUTbHICTbD, MIOB’A3aHY 3 BUKOPUCTAHHIM
OiopecypciB. 3a0pyJHEHHS] JOBKULIS TAaKOX Ma€ BIUIMB Ha 3JI0POB’S HACEJICHHS.
3arpo3a Ui 370pOB’A  JIOJed  30UIBIIYEThCS  4Yepe3 IIJBHUINCHHS  PIBHSA
3aXBOPIOBAHOCTI Ha XBOPOOHM, MOB’S3aHI 3 PI3HUMH 3aXBOPIOBAHHIMHU €KOJIOTTYHOT
cutyartii. CroJiu BXOJISTh peCIipaTopHI 3aXBOPIOBAHHS, OHKOJIOT1YH1 3aXBOPIOBAHHS, a
TaKO0X 3aXBOPIOBAHHS, MTOB’s13aHi 13 3a0pyHEHHSIM BOJM Ta XapuoBUX MPOAyKTiB. Lle,
y CBOIO Yepry, BUMara€e 3Ha9HUX €KOHOMIYHHUX BUTPAT Ha JTIKyBaHHS, 4 TAKOX BHMarae
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3HaYHUX KOIITIB HA OXOPOHY 3J0pOB’S 1 KOMIIEHCAIlil0 BTpaT, IOB’S3aHUX 13
3HUKEHHSAM 3710poB’s JiroAeH [2, ¢.180].

O1iHKa eKOJIOTIYHOI IIIKOJAM OXOIUTIOE KiUTbKa eTamiB 1 0a3yeTbcs Ha
€KOJIOTIYHOMY, COIIIAJIbHOMY Ta €KOHOMIYHOMY Iiixo/aax. EKoJoriuHui Miaxin
nependayvae aHajii3 3MiH y IPUPOJAHUX €KOCUCTEMAX, pIBHA 010pI3HOMAHITTS Ta BMICTY
TOKCUYHHUX PEYOBHH, 30KpeMa 13 3acTocyBaHHAM OioiHaukaiii. CoraabHUM IMiaxij
CIPsIMOBAaHUM Ha OLIHKY BIUIMBY 3a0pyIHEHHS Ha 370POB’Sl HACEJICHHS i MOpaJIbHUMA
CTaH CYCHUIbCTBA, IO BHU3HAYAETHCSA dYEpe3 aHaji3 CTAaTHCTHYHUX JaHUX Ta
COIIIOJIOT1YH1 ONTUTYBaHHs [3; 4].

[Iporec OLIHKHA €KOJOTIYHOI IIKOAM CYNPOBOIKYETHCS HU3KOI TPYIHOIIIIB.
OnHi€l0 3 OCHOBHUX € BIJCYTHICTh YHI()IKOBAaHUX CTaHAApPTIB, IO YCKJIAIHIOE
MOPIBHSIHHS PE3yJIbTATIB OI[IHKM Ha HAI[lOHAJIBHOMY Ta MDKHApoJHOMY piBHsX. Lle
MPU3BOJUTH /10 3HAYHUX PO30DKHOCTEH Y BHUCHOBKAX 1 CTBOPIOE MEPEIIKOAM JIs
BIJIMIKOTyBaHHS 3aBJIaHO ITKOAH. J101aTKOBOIO IIPOOJIEMOIO € CKIIaIHICTh BUSHAYCHHS
MEX BIUIUBY Ha JIOBKULIS, IO YCKIIAAHIOE TOYHE BCTAHOBJICHHS MACIITa01B IIKOJIH.

Exkornoriyvna mikoma MoOKe€ HAKOMUYYBAaTUCSA IIOCTYNMOBO, WO YCKIIAIHIOE
i1eHTHdIKAIII0 KOHKPETHOTO BUHYBATIS a00 jkepena 3a0pyanenHs. Hanpukian, y
pa3i MacIITaOHUX €KOJIOTTYHUX KaTacTpod, TAKUX SIK 3a0pyJHEHHS PIYOK UM OKEaHiB,
BU3HAYHUTH TOYHE JDKEPEJIO HETATUBHOTO BIUIMBY Ba)KKO, OCKIJIBKH YHCJICHHI (haKTOPH
MOXYTh B3a€EMOJISTA W TOCWIIOBAaTH HEraTUBHI Hacaiakud. KpiM Toro, oIliHKa
€KOJIOTIYHOI IIKOAM € MUKIMCLMIUIIHAPHUM MPOLECOM, IO MOTpedye 3alydeHHs
¢axiBuUiB 13 pi3HUX cdep, 30KpemMa €KOJIOriB, EKOHOMICTIB, FOPUCTIB 1 MEAMKIB, IO
YCKJIAJIHIOE€ KOOPAMHAIIIID Ta CTaHAapTH3allilo MiAXoAiB. TakoX ICHYHYl METOIU
OIIHKH 371e011b110T0 (POKYCYIOTHCSI HA MaTepiadbHUX 30UTKaX, TOAl SIK HEMaTepiaibH1
BTpaTH, 30KpeMa MOpajibHa IIKOJa YM 3HIKEHHSI €CTETUYHOI IIHHOCTI MPUPOIHUX
00’€KTiB, 4aCTO 3aJIMIIAIOTHCSA 11032 yYBarow [4].

1106 moonaTy 1i BUKIUKHA, HEOOX1THO PO3POOUTH Ta BIIPOBAIUTH yHI(IKOBaH1
CTaHJIaPTH OLIHKH €KOJIOTTYHOT IIKOY HAa MI>KHAPOAHOMY piBHI. BaxnuBum aciekToMm
€ BIOCKOHAJICHHS METOIB OIlIHIOBAHHS, IO JTO3BOJUTH 3MCHIIUTH KyMYJISITHUBHHMA
edeKT KOO Ta BpaxOBYBaTH B3aeMOAI0 pi3HHX (akTopiB. Kpim Toro, Bapto
aKTUBHIIIIE 3aJTy4aTH (PaxiBIIiB 13 PI3HUX raly3eu 1jisl CTBOPEHHS MIKIUCITUTIIIHAPHUX
rpym, ski 3a0e3nedarh OUIBIT KOMIUIEKCHUN aHami3 Ta e(peKTHBHE YMpaBIiHHS
CKOJIOTIYHUMHU PU3UKAMH.

Oxkpemy yBary Ciij OpUAUTMTH OIiHIII HEMaTepiaibHUX BTpaT, ke MOpajibHa
IIKOJA Ta BTpaTa €CTETUYHOI LIHHOCTI MPUPOAHUX 00’ €KTIB MOXYTh MAaTU CYTTEBHM
BIUIUB Ha CYyCHIJIbCTBO Ta 3araJIbHUM CTaH JOBKIJLIS.

TakuM YHMHOM, OIIHKA €KOJIOTIYHOI IIKOIM € CKJIAaJHUM, ajie HEeOOXI1JTHHUM
MpoIleCOM JUIsi TapaHTyBaHHS €KOJIOTIYHOI OE3MeKH Ta CTallioTO PO3BUTKY.
BrockonanaeHHs METOJNMK, CTaHIApTH3AIlld MIAXOMAIB Ta MDKIUCIHUIUIIHApHA
CHIBIIpAIl CIPUATUMYTh €(PEKTUBHOMY BHUPINIEHHIO IHMX MPOOJIEeM 1 3MEHIIECHHIO
HEraTUBHOTO BIUJIMBY Ha HABKOJIMIIIHE CEPEIOBHUIIIE.

KomneHcariss €koj0riyHOi MIKOAW BiAIrpae KIIOYOBY pOJIb Y IIpoIreci
BIJIHOBJICHHSI MPUPOJHOTO CEPEIOBHUINA MICIsA HOro MOIIKOKEHHS YM JAerpajarlii.
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CriocoOu BIAIIKOAYBAaHHS MOXYTh CYTTE€BO BIAPIZHATHCS 3aJICKHO BiJ XapakTepy
KoM, ii MacmTaby Ta JOCTYITHUX MeXaHi3MiB KomreHcarii. OCHOBHUMH BHUIAMH
BIJIIIKOJyBaHHSI € MailHOBa KOMIICHCAIlISl Ta BIJIIKOJYBAaHHS MOPAIBHOI IIKOJIH,
KOKHA 3 SIKHX Ma€ CBOI OCOOJIMBOCTI, 3yMOBJICHI XapaKTEpOM 3aBJaHOi IIKOIU Ta
MO>KJIMBICTIO BiJIMTOBIATFHUX CTOPIH 31HCHUTH KOMIICHCAIIITO.

MaiiHoBa KoOMIIEHCaIlisi € HaWOLIbII MOIIUPEHUM 1 PO3BUHEHUM CIOCOOOM
BIJINIKO/TyBaHHSI €KOJIOTIYHUX BTpaT. BoHa mMoke peamizoByBaTHCs Y JABOX dopmax:
NUBSIXOM (PiHAHCOBMX BHIUIAT a00 OE€3MOCEPEeIHBOrO BITHOBICHHS IMOIIKOIKEHUX
NPUPOIHUX pecypciB [2, c. 184].

KomneHcaiiisi mMopainbHOI IIKOAM XOY 1 MEHII PO3MOBCIOJKEHA, MPOTE €
BOXJIMBAM €IIEMEHTOM  BINIIKOAyBaHHS C€KOJIOTIYHMX BTpaT. BoHa MoXke
3MIACHIOBATUCA PI3HUMHU CIOCOOAMH, OJIHUM 13 OCHOBHHMX SKUX € (DiHaHCOBa
KOMITEHCAITisl.

[Ipomec peamizaiii BIANIKOAYBAaHHS €KOJIOTIYHOI INKOAW € CKJIATHUAM 1
CYNpPOBOKYETHCS HHU3KOIO MPoOJieM, IO YCKIAIHIOITh €()EKTUBHE BUKOHAHHS
KOMITCHCAIIIMHUX 3aXO/iB.

OpHi€l0 3 OCHOBHMX TPYJHOINIB € BHU3HAYEHHS KOHKPETHOTO BHUHYBATIIS
3aBJAHOI IIKOAU, OCOOJMBO KOJM 3a0pyJHEHHS a00 1HIII HEraTUBHI BIUIMBU
CIPUYMHEHI CYKYITHICTIO (PaKTOPIB UM J1SIMH KIJIBKOX 0c10 a00 opraHizaiii.

[Ile onHi€rO cepito3HOIO MPOOIEMOIO € Opak (PiHAHCOBUX PECYPCIB y BUHYBATIIIB
JUISL TIOBHOTO TIOKPUTTS 3aBJaHOI INKOAW. Y JACSIKAX BHUMAJAKaX KOMITaHII Y
oprasizailii, BIAMOBIJAJbHI 32 €KOJIOTIYHI MOPYLIEHHS, MOXYTh HE MaTH JTOCTaTHIX
KOIITIB i1 (DIHAHCYBaHHS 3axXOJlIB 13 BIJHOBJICHHS JOBKULIS YW KOMIIGHCAILIIT
nocTpaxaamuM. Ile ocoOmMBO KPUTHMYHO y BHUMAIAKAX MACIITA0OHUX EKOJOTIYHUX
KatacTpod, JIKBIAIlI HACTIIKIB IKUX MOTpeOy€e 3HAUHUX (DIHAHCOBUX BKJIAJICHb.

OTxe, OIlIHKAa Ta BIJAIIKOAYBAHHS €KOJIOTIYHOI IMKOAW € KIIOYOBUMHU
YHHUKAMH 3a0€3MeYeHHs €KOJIOTTYHOT O€3MeKH Ta CTAJIOT0 PO3BUTKY. 3a0pyaHEHHS
JOBKULISA CIOPUUYMHSE JAETPAjaliio MPUPOJHUX PECypcCiB, BTpaTy Ol0piI3HOMAHITTS,
MOTIPIIEHHS 3JI0pOB’Sl HAaceleHHs W eKOHOMIYHI 30uTKU. BigmkoayBaHHS
3MIACHIOETBCS Y (opMax MaWHOBOI KOMIIEHCallli, BIJIHOBJICHHS MPUPOTHOTO
cepenoBuilla ab0 KOMIIEHCallli MOpalbHOI MIKOAM, OAHAK MPOLEC YCKIAAHIOIOThH
TPYJAHOIIl y BHU3HAYEHHI BHHYBATIIB 1 HecTada (iHaHCIB. ToMy BIOCKOHAJIECHHS
METO/IB OIIIHKHM, MEXaHI3MIB KOMIIEHCAaIlll Ta MDKIMCIMIUTIHAPHA CIIBOpaIs €
HEOOXITHUMHU [IJI1 MiHIMI3allli €KOJOT1YHOI IIKOJAM ¥ BIJHOBJICHHS MPUPOJHOTO
OanaHcy.
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TPAHCITIOPTHI 3ACOBMU, IO BUKOPUCTOBYIOTBHCS J1JIA
INOTPEB OBOPOHU: AHAJII3 BITYN3HAHOI'O 3AKOHOJABCTBA

Amnacracisa Bopo6iioBa, AHHa 3axapuyk
3000y6auKu uwujoi oceimu nepuiozo baxanagpcvkozo piens HHI npasa
epoicasnoco nooamrosoco yHieepcumemy, m. Ipnine, Yrpaina

Haykoeguit kepisnuk: Ipuna YexoBcbka

00KmMOp 10PpUOUYHUX HAYK, npogecop,

npoghecop kagheopu yusinbHo2o0 npasa ma npoyecy
lepoicasnoco nodamrkosozo yHieepcumemy, m. Ipnine, Yrxpaina

3abe3nedyeHHs moTped 00OPOHU TPAHCTIOPTHUMHU 3aC00aMU B yMOBaX BOEHHOTO
CTaHy € OJIHUM 13 KIIIOYOBHX €JIIEMEHTIB HAIllOHAJILHOI O€3MeKu. 3 T0YaTKOM
MIUPOKOMAacITabHOI arpecii mpoTu YKpaiHu MUTAaHHA BUKOPUCTAHHS aBTOMOOLIIB,
BAaHTKHOT TEXHIKM Ta CIELIali30BaHOTO TpaHCHOpPTy Ha0yno 0coOIMBOi
akTyanbHOCTi. JlepkaBa Mae 3a0e3meunTH OanaHC MDK MoTpedaMu OOOPOHHOTO
CEeKTOpY Ta JOTPUMAHHSM IIpaB BIACHUKIB MaiiHa, SKe MOXe OyTH 3alydeHe 0
BUKOHAHHSI BIHCHKOBHX 3aBJaHb.

KoHctutyniss YKpaiHu BCTAaHOBIIIOE, IO B yMOBaX BOEHHOTO UM HaJA3BUYAHHOTO
CTaHy MOJKYThb 3alpOBaJ)KyBaTUCS TUMYACOBI OOMEXEHHS IpaB 1 cBOOOA IpoMajsiH
st 3a0e3nedeHHs Oe3neku nepxaBu [1]. BignmosimHo no 3akony Ykpainu «lIpo
MPaBOBUH PEKUM BOEHHOTO CTaHy» TependadeHo MOXKIMBICTh IMPUMYCOBOTO
BIIUY’)KCHHsSI MaliHa MPUBATHUX Ta IOPUIWYHUX o0ci0 a1 motped oO0opoHU 3
00O0B’3KOBUM HAJIaHHSIM KOMIIEHCAIlli MICJIsI TPUIIMHEHHS BOEHHOTO CTaHy [2].
AHanoriyHl TOJOXEHHS MICTUTh 3akoH VYkpainu «lIpo mpaBoBuii pexum
HAJ3BUYAHOTO CTaHy», SKUW perjamMeHTye il Jep>KaBHUX OpraHiB y pasi
BUHUKHEHHSI KPU30BHUX CUTYaIllH, 1110 3arpOXKyIOTh KUTTIO Ta Oe3mner rpomaisH [3].

3akon Ykpainu «IIpo MobinizaiiiiHy miAroTOBKY Ta MOOLTi3alio» € 0a30BUM
aKTOM, KU BH3HAYAE TIPABOBI MEXaH13MU 3aJTyYCHHS TPAHCTIOPTHUX 3aCO01B Yy MMepion
MoOUTi3amii [4]. Y HbOMy mependadeHo, 1o MiAIpPUEMCTBA, YCTaHOBU, OpraHizallli, a
TaKOXX TPOMAJsIHU 3000B’Si3aHI CHPHUATH BUKOHAHHIO MOOUTI3AIIMHUX 3aXOJiB,
30KpeMa Ha/laBaTy TPAHCIOPTHI 3aco0u A1t moTped 30poiiHux Cun YKpainu Ta HIIUX
BiMICbKOBUX (popMyBaHb. Y MUpHUI Yac PopMy€eTbCst MOOLTI3aIlIHHUM pe3epB TEXHIKH,
KWW BEIETHCS OpraHaMU MICIIEBOT By CIIIBHO 3 BINCHKOBUMH KOMicapiaTaMH.

OxkpeMy poJib y MpaBOBOMY peryJitoBaHH1 3aiimae 3akoH Ykpainu «IIpo
aBTOMOOUIbHUM TPAHCTIOPT», SIKUI BCTAHOBIIIOE OCHOBHI MPUHIUIHU (DYHKIIIOHYBaHHS
TPAHCTIOPTHOT CHCTEMH Ta OOOB’SI3KHM BJIACHUKIB TPAHCIOPTHUX 3acO0IB MIOAO iX
peecTpairii, TEXHIYHOTO CTaHy Ta BUKopucTaHHs [5]. Ha ocHoBi mporo 3akony MBC,
Hamionanpsaa nodmiiis Ta MiHicTepcTBO 000OPOHM 3aTBEPKYIOTH T1J3aKOHHI aKTH, 110
PETyIIOITh MOPSIIOK 30epiranHs, o0JiKy, mepeaadi Ta eKCIuryaTallii TPaHCIIOPTHUX
3ac001B y BIJOMYHX CTPYKTYypax.
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VY nepion BoeHHOTO ab0 HAJI3BHYAWHOTO CTaHy Jep:kaBa MOKE 3aCTOCOBYBATH
MpOLEAYPY PEKBi3UIIii, TOOTO MPUMYCOBOTO BIAUY>KEHHS TPAHCIOPTHUX 3aCO0IB IS
nepkaBHUX 1OoTped. PekBi3uiisi 3IIACHIOETHCS 3a  PINICHHSAM  BIHCHKOBOTO
KOMaH/yBaHHS UM OpraHiB BUKOHABUOI BJau 3 000B’ I3KOBUM CKJIaJaHHSIM aKTa, KU
MICTUTBh OMHMC TPAHCIIOPTHOTO 3aco0y, HOro TEeXHIYHUI CTaH 1 BapTicTh. BiacHUKy
BUJIAETHCS KOIIIS aKTa, sKa € IMiJCTaBOI0 IS TMOJAJbIIOl KOMIICHCAIlli BapTOCTI
TPaAHCIOPTHOTO 3aco0y a00 HOro MOBEPHEHHS MICIs 3aBEPIICHHS BOEHHOTO CTaHy. Y
IPaKTUIl 3aCTOCYBAHHS I1€i HOPMHU YacTO BUHHUKAIOTh MpoOJEeMH, MOB’s3aHl 3
OLIIHOYHUMH NPOUEAYPAMH, BIICYTHICTIO YHI(IKOBAHUX METOAUK BUZHAYEHHS 30U TKIB
1 HECBOEYACHUM BIJIIIKOTyBaHHIM [6, ¢. 115].

[Topsin i3 peKBI3HINEI0 3aCTOCOBYETHCSI TAMYACOBE BIITyUEHHS MaiiHa, IKE MOXKE
OyTu peanizoBaHe Ha JIOTOBIPHUX a00 0€30IUIaTHUX 3acajax JJii KOPOTKOCTPOKOBOTO
BUKOPUCTAaHHS BIMNCHKOBMMH Tigpo3aizamMu. Ha BigMiHy Bijg pekBi3ulii, Take
BUJTYYEHHSI HE 3MIHIOE TIpaBa BJIACHOCTI, ajie HaKJajae OOMEKEHHS Ha KOPUCTYBaHHS
MaiHOM MPOTATOM IIeBHOTO niepioay [7, c. 80].

B yMmoBax cywacHoi BIiHM 3HAYHE MOIIMPEHHS OTPUMAIM JOTOBIPHI Ta
n00poBUTBHI (hopmu 3a0e3nedeHHs] 000POHHOTO CEKTOPY TpaHcHopToM. ['pomaasiHu Ta
MiANPUEMCTBA TIEPEIAIOTh TPAHCIIOPTHI 3aCO0M Ha YMOBax OpEHAU, O€30TIaTHOTO
KOpPUCTYBaHHS a0o OmnarofiiiHoi momomoru. IMmopt TpaHCHOPTHUX 3ac00iB SIK
I'YMaHITapHOI IONOMOTH PETYJII0E€ThCA OKPEMUMH HakazaMu MiHicTepcTBa COLlaabHO1
MOJIITUKY Ta JlepKaBHOT MUTHOI ciTy>kOu YKpaiHu, 010 CIPOILYIOTh MUTHI MPOLIEAYPH
JUTs1 BOJIOHTEPIB 1 Onaroaiiinux poumis [8, c. 179].

3aKOHOJIaBCTBO TaKOX Nependayae MpaBoBl rapaHTil BIACHUKIB TPAHCIIOPTHHUX
3ac00iB, iK1 Oynu 3amydeHi A notped oboponu. Tak, 3rigHo ctarTti 23 3akony «IIpo
OpaBOBUHA  pEeXHM BOEHHOTO CTaHy» 3000B’s3ye Jep)KaBy  3a0e3lMedyuTH
BIJIIKOTYBaHHS BapTOCTI MaiiHa, MPUMYCOBO BIIUYKEHOro ab0 THUMYacOBO
BUJIYUYEHOI'0, TICJI 3aBEpIIEHHs BOEHHOrO cTaHy [2]. KoMneHcaris mpoBouThCs Ha
OiACTaBl  BUCHOBKY IIpO  BapTICThb TPAHCHOPTHOIO  3aco0y, BU3HAYEHOTO
YIOBHOBaXEHUMHU ekcriepTamu. [Ipore Ha mpakTuiil NUTAHHS BIJUIKOyBaHHS 4acTo
YCKIIAJTHIOETBCA ~ BIJICYTHICTIO (piHAHCyBaHHS a00 3aTpUMKaMHd Y TNPUAHSTTI
BIJIMOBIAHKUX pimieHb. BonHodac, icHye HU3Ka MPOOJEMHHUX aCHEKTiB, OB’ I3aHUX 13
peastizalli€ro 3a3Ha4eHnx nporeayp. Jlo HUX HalexaTh: BICYTHICTh €IMHOTO PEECTPY
TPAHCIIOPTHUX 3aco0iB, 3ally4eHHX N0 OOOPOHHMX TOTPeO; HEIOCKOHATIICTh
MEXaHi3MiB OIIIHKMA BapTOCTI MailHa; BIJCYTHICTh UITKMX CTPOKIB KOMIIEHCAIii; Ta
KOJ1311 MK HOpMaMU LIUBUIBHOTO, aAMIHICTPATUBHOTO i BIHCHKOBOTO 3aKOHOAABCTBA.
Bupimenns 1mux mnDUTaHb NOTpeOy€e 3aKOHOAABYOTO YIAOCKOHAJICHHS, 30KpeMa
OPUMHATTA €IUHOTO KOAM(PIKOBAHOTO aKTy, SIKHH OM perJamMeHTyBaB YCl aClEeKTH
BUKOPHUCTAHHS TPAHCIIOPTY AJ1s1 OOOPOHH.

TakuM 4KMHOM, MIPaBOBE PETYJIOBAaHHS BHUKOPUCTAHHS TPAHCHOPTHHUX 3aco0iB
IS HOTpe6 000pOHH YKpa'l'HH € OarartopiBHeBUM 1 0a3yeTbCsi Ha MO€IHAHHI
KOHCTUTYLIHHUX HOPM, 3aKOHIB MPO MOOLII3allll0 Ta BOEHHUM CTaH, rajy3eBHx
TPAHCIIOPTHUX aKTIB 1 MiJ3aKOHHUX HOpMaTHBIB. He3Baxaioun Ha HasBHICTb
HeoOX1/1HOT MpaBoBOi 0a3M, MPaKTHKa ii 3aCTOCYBAaHHS BHMAara€ BIOCKOHAJICHHS 3
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OTJISIIy Ha peallii BOEHHOTO Yacy. Y JOCKOHAJICHHsI MPOLEAyp PEeKBI3ULIIT, TT1ABUIIECHHS
MPO30POCTI OIIHKK MaiiHa, CTBOPEHHS JEPKABHOTO PEECTPY TPAHCIOPTHUX 3acO0iB
00OPOHHOTO MIPU3HAYEHHS Ta CIPOIICHHS KOMIICHCAIIHHUX MPOIEAYP COPUITHMYTh
3MIIIHEHHIO MPABOBOI CUCTEMHU JIep>KaBU U 3a0e3MeueHHI0 OallaHCy MK 1HTepecamu
00OpOHM Ta PaBaMH BJIACHUKIB.
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MPOBJIEMH 3AXHCTY OUBLILHUX MPAB Y IIAGPOBOMY
CEPEJIOBMIIII

Baaaucaasa I'paGoBeHko
3000y8ay suwoi oceimu 2 kypcy (CK)
Haeuanvho-nayko8o2o excnepmuo-KpuUMiHaAiCMuUyHO20 THCIMUNYmy
Hayionanvnoi akademii snympiwnix cnpae , m. Kuis, Yxpaina

Haykosuit kepignuk: Jleca lllanosaJ

Kauouoam puousHux HaykK, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma NPoyecy
Hayionanvna akademis enympiwnix cnpaes, m. Kuis, Yxpaina

Cporoani mudpoBi TEXHOJIOTII CTAJIM HEBiJ’ €MHOI YaCTHHOIO JKHUTTS KOXKHOI
MOoaMHUA. MU TpairoeMo, HaBYaEMOCS, CIUIKYEMOCS 1 HaBITh OTPUMYEMO JEpKaBHI
nociyru onnaitH. [ludposizaiiist poOUTh KUTTA 3PYUHIIINM: BIIKPUBAE TOCTYI JO
iH(dOopMaIlii, crpolrye TOKYMEHTOOOIT, MTO3BOJISE MIBUIKO BUPINIYyBaTH MOOYTOBI Ta
npodeciitHi nutaHHsa. BogHouac came y 1udpoBoMy cepemoBHINI Jefaidl 4acTille
BUHUKAIOTh CHUTYyalli, KOJM MOPYIIYIOTbCS IMBUIbHI MpaBa JIIOJAWHU — MPaBO HA
MPUBATHICTh, 3aXHUCT MEPCOHATBPHUX JAHUX, CBOOOIY BHUCIIOBIIOBAHb YW JIOCTYI JIO
iHpopmarii. Tomy npodsiema ePEeKTUBHOTO 3aXUCTy LUBUIBHUX MpaB y 1u(poBoMy
MPOCTOP1 ChOTOJIHI HaOyBae OCOOJMBOrO 3HAYEHHS, AK€ BiJ TOTO, HACKUIbKU
O€3MEeYHO JIFOJJMHA MOKE JIISITH OHJIANH, 3aJIe’KUTh PIBEHb JOBIPH JI0 IEpKaBH, O13HECY
Ta CyCHUIbCTBA B LIJIOMY.

OpHi€r0 3 KIIIOYOBUX MTPoOsIeM HU(POBOT0O CEPEOBUILA € MOPYIIEHHS IIpaBa Ha
IPUBATHICTh 1 KOH(IACHIINHICTE ocoOucToi 1H(opMmalii. Y cydacHMX yMoOBax
NPaKTUYHO Oylb-Ka B3a€EMOIsl TPOMAISHUHA 3 EJEKTPOHHHMH CEpBiCaMH,
COITIaJILHUMH MepekaMu a0o0 JAep)KaBHUMHM TuIaTdopMamMu 3aiuinae nudpoBUid Ciif,
AKUW MOKe OyTHM BUKOPUCTAHUM SIK JE€P’KaBHUMHU, TaK 1 MPUBATHUMH CTPYKTYpaMHu.
Henockonane 3akoHOJaBCTBO, OOMEXKEHI MEXaHI3MH KOHTPOJIO Ta HEJOCTATHIM
piBeHb MUPPOBOT IPAMOTHOCTI TPOMA/JISIH CTBOPIOIOTH YMOBH JJIs HE3aKOHHOTO 300Dy,
30epiraHHs Ta MOUIMPEHHS MEPCOHATBHUX NaHuX. YacTi BUMaaku BUTOKIB iH(opmariii,
MacoBHX 3JI0MiB 0a3 JaHUX KOMIIaHIH 1 Iep KaBHUX YCTaHOB, a TAKOXK BUKOPHUCTAHHS
aJIFOpI/ITMlB MITYYHOTO 1HTEJEKTY JJIs 360py Ta aHaJi3y OCOOMCTUX JaHUX CTaBISATh
mij 3arpo3y MpaBo JIIOJMHU Ha MPUBATHICTH 1 KOHTPOJIb HaJ BIACHOIO 1H(OpMAIIi€lo
[1, c. 87-94].

[lle omniero mpobOiseMHOO cdeporo € 3abde3nmedyeHHs IpaBa Ha CBOOOIY
BUPAXEHHA JYMOK y HU(PPOBOMY IpOCcTOpi. IHTEpHET 1 coliaibHl MEpeKi CTBOPUIIH
HOBI MJIATQOPMH I MyOIIYHOTO OOTOBOPEHHS Ta y4acTl y CyCHUIBHOMY JKHTTI, aje
BOHM OJHOYACHO CTajM IOJIEM /Jisi LIEH3YpPH, MaHIMyJALIA, MAacOBUX KaMIMaHIi 3
ne3indopmanii Ta OOMEXKEHHS JOCTYyMy JO0 MEBHOTO KOHTEHTY. AJTrOpUTMIYHE
MojepalliiiHe ynpaBiiHHS TIaT(opM, MONITUKA OJOKYBaHHS aKayHTIB Ta LEH3YpHI
MEXaHI3MU KOMIIaHI MOXXyTh OOMEXYBAaTH peai3allilo MpaBa Ha CBOOOJY CIIOBa,
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iHONI Oe3 mpo3oporo oOIpyHTyBaHHA Takux Ail. Kpim Toro, rmobampHa mnpuposa
u(pOBUX MIATHPOPM YCKIIATHIOE 3aCTOCYBAaHHS HAllIOHAIBHUX 3aKOHIB 111010 3aXUCTY
cBOOO/M BHCIIOBIIIOBaHb 1 OAHOYACHO CTBOPIOE PU3HMKHU JJIsl peajizaiii mpaBa Ha
CHpaBeIMBUIl TOCTYI A0 iHGOopMaIlii.

3axXuCT LUBUIBHUX MpaB y LHU(PPOBOMY CEPENOBHUII YCKIAIHIOETHCS 4Yepe3
MOITUPEHHS K1I0€P3JI0YMHHOCTI Ta pi3HUX GhopM udpoBoro HacuibcTBa. KibepOyiiHr,
KiOepIaHTaXX, PO3MOBCIOHPKEHHS OCOOMCTUX JaHUX O3 3rofu, MaHIMyJIOBaHHS
iH(opMalli€ro Ta OHNIANH-AUCKPUMIHAIIS — 1€ JIMIIE YacTHHA 3arpo3, siki HeraTUBHO
BIUIMBAIOTh HA MOXJIMBICTh TPOMAJiH peali3yBaTd CBOi MpaBa. BiACyTHICTb
e(EeKTUBHUX MEXaHI3MIB IIPOTU/I1i TAKUM 3arpo3aM, HU3bKHUI pIB€Hb KOOPAMHALIT MiXK
nepxkaBaMu y cdepi KidepOe3neku Ta HeJJOCKOHAICTh MIPKHAPOAHUX ITPAaBOBUX HOPM
CTBOPIOIOTH CUTYallii, KOJIH MOCTPaXxaaji He MOXYTb OTPUMATH HAJIC)KHOIO 3aXUCTY.

[Ile omHMM BUKIMKOM € TIpaBOBa HEBHU3HAYEHICTh Yy cdepi nudpoBux
TEeXHOJIOT1H. TpanuiiitHe 3aKOHOIABCTBO HE 3aBXKJU 3/IaTHE IIBHJIKO pearyBaTH Ha
MOSIBY HOBHUX IU(MPOBUX IHCTPYMEHTIB, TAKUX SK INTYYHUU 1HTEICKT, BEJIHKI JaHi,
OJIOKYEH, aTOPUTMHU aBTOMATU30BAHOTO YXBaJjieHHs pilieHb ab0 TuiatrGopMu Jis
OHJIaliH- KoMepilii. bpak 4iITKUX HOPM 11010 BUKOPUCTAHHS TAKUX TEXHOJOTIA MOXKeE
OPU3BOJUTH 10 TOPYIIEHb TpaB TpoMajsH 0e3 MOXJIMBOCTI MPUTATHEHHS
MOPYIIHUKIB 70 BiANOBiAanbHOCTI. Hampukian, aBTOMATU30BaHI aJIrOpUTMU
OpPUMHATTA pilieHb y cdepl IpaneBlaliTyBaHHS, KPEAUTYBAaHHS YH MEIUYHOTO
00CITyroByBaHHS MOKYTh JUCKPUMIHYBATH MIEBHI IPyIH 0c10 a00 00MEXKyBaTH IOCTYII
JI0 KPUTUYHO BAXKJIMBHX MOCIYT [2, . 69-74].

Oco6iMBO TOCTPO CTOITH MpobJieMa 3axUCTy TpaB JiTed y mudpoBOMYy
cepenoBuillil. Bou € 0co011BO Bpa3iuBOIO IPYNO0, OCKIIBKA aKTUBHO KOPUCTYIOTHCS
OoHJIaliH-TIaThopMaMu, COLIaTbHUMHU Mepexamu Ta irpamu. HemocratHsi yBara no
Oe3neKku AUTAYUX JaHUX, BIUIMB Je31H(opMalli, MIKIJJIMBOTO KOHTEHTY, OHJIAiiH-
MaHInmyJsLid a6o kiOepOyIiHTy CTBOPIOIOTH peajibHiI 3arpo3u IXHbOMY (PI3UYHOMY,
MICUXOJIOTIYHOMY Ta COLIaIbHOMY PO3BUTKY. [lepaBa, OaThKU Ta OCBITHI 3aKJIagu
MOBUHHI CIJIBHO PO3POOJISITH KOMITJIEKCHI IMiIXO/IH, 10 TTOEIHYIOTh OCBITHI, MPaBOBI
Ta TEXHOJIOT1YHI 3aXO/H JIJISl 3aXUCTY MpaB JiTel y MHUPPOBOMY IIPOCTOPI.

He menm BaxxnuBoto € npobiemMa 3a0e3neueHHs piBHOTO TOCTYIY 10 HU(PPOBUX
npas. CollianbHa HEPIBHICTb, HU3bKa IIU(pOBa rPAMOTHICTh Ta OOMEKEHUI JOCTY JI0
CyYaCHUX TEXHOJIOTIM y NEBHUX pErioHax CTBOPIOIOTh CUTYaIlil0, KOJIM YacTHUHA
HACEJICHHsI HE MOXE peaizyBaT CBO1 IMBUIBHI MpaBa y nudpoBomy cepeaopuiii. Lle
CTOCYEThCS SIK [TpaBa Ha 1HPOPMAIIilO, TaK 1 TpaBa Ha y4acTh Y CYCHUIbHO-TOIITUYHUX
Ipoliecax, OHJIAWH-OCBITI Ta TUCTaHLIMHKUX cepBicax. be3 mogonanHs Takux 0ap’epis
u(poBe CepelloBUINE PUBUKYE CTAaTH CEPEAOBUIIEM HEPIBHOCTI, /i€ TMEBHI TPyInu
IpPOMaJIsSiH OMIUHSIOTHCS Y CTAaTyCl MapriHaai30BaHUX.

[IpoGnema 3axuCTy IUBUIBHUX MpaB y HU(POBOMY CEpeNOBHUIIl TOTpeOye
pO3MIISIIy HA MIKHAPOJHOMY PIBHI, aJikKe IIU(POBI TEXHOJOTIi HE 3HAIOTH KOPJIOHIB.
baraTo nep>kaB akTHBHO MPAIIOIOTh Ha/l CTBOPEHHSIM 3aKOHOJABUMX Ta PETYJIATOPHUX
paMok st 3a0esrneueHHs1 mpaB JoAuHU B [HTepHeri. Hanpukman, €Bpomneicbkuii
Coro3 3ampoBaguB 3aranbHUil perinameHT 13 3axucty pgaHux (GDPR), skuii
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BCTAHOBJIIOE CYBOPI1 MpaBmiIa 11010 00pOOKH NEPCOHANBHUX JaHUX, paBa rpOMaIsH
Ha JOCTYII IO CBOIiX JIaHUX, NMPaBO HA 3a0yTTs Ta OOMEXEHHS X BUKOpUCTaHHS [3].
Taki HOpMATHBHI aKTHU CTadld MDKHApOJAHMM OpPIEHTHPOM g OaraThbOX KpaiH 1
JEMOHCTPYIOTh BaXJIUBICTh KOMITJIEKCHOTO MiIX01y 10 LHHU(POBOi MPUBATHOCTI.

OcoOnuBy yBary BapTO MNPHUAUTUTH MpoOjemMaM peryJjaloBaHHSA MITYYHOTO
IHTEJIEKTY Ta QJITOPUTMIYHUX CHCTEM, SKI JAeAall UIUpIIE 3aCTOCOBYIOTHCS Y
JIEp>)KaBHOMY yNPaBIiHHI, OaHKIBCBbKIM cdepl, cUcTeMax OXOpPOHH 3I0pOB’S Ta
Oe3nexu. ABTOMATH30BaHI ajJrOPUTMU YXBAJICHHS PIillleHh MOXXYTh BIUIMBATH HA
KUTTS TPOMAJIsiH, 0OMEXKYBAaTH JTOCTYII JI0 TIOCIYT a00 CTBOPIOBATH JUCKPUMIHALIIITHI
npakTuku. Hampukman, y geskux OaHKax aBTOMATH30BaHI CHCTEMH KPEIUTHOTO
CKOPUHTY BIIMOBISUTM TICBHUM TIpylaM TpPOMaJsH y BHIA4i KpPEOUTIB depes
QITOPUTMIYHI TTOMHJIKM 200 yIiepepKeHi JaHi, Xo4a Il JIF0IU MaJld IOCTaTHIN PiBEHb
JOXOAY Ta TapHy KpeauTHy ictopiro. [lomiOH1 BUMAIKH JEMOHCTPYIOTH, IO
aBTOMATU30BaHI pIMIEHHS 0€3 JIOJCHKOTO0 KOHTPOJIIO MOXKYTh HECIPaBEIJIMBO
0OMEKyBaTH JOCTYII JI0 TIOCIIYT Ta CTBOPIOBATH PU3HUKHU JUCKPUMIHAILII].

JIoIaTKOBUM BHUKJIMKOM € 3aXMCT TpaB JITed Ta MAMITKIB y IMGPOBOMY
npocropi. Hanpuxman, y €Bpomi NpUMHATI AUPEKTUBUM MO0 OE3MEYHOTO
BUKOPHUCTaHHA HU(PPOBUX MIIAT(HOPM HEMTOBHOIITHIMU, 0OMEKEHHSI 300py IXHIX JaHUX
Ta KOHTPOJIb 3a JOCTYNOM J0 KOHTeHTY. OJIHakK y KpaiHax 13 MEHILIUM pIBHEM
peryisuli JiTed 4yacTo niaaatTh KibepOyJiHry, eKCIulyaTalli Yu BIUIMBY IIK1IJIMBOTO
KOHTEHTY, IO MIJKPECTIOe I00aNbHUI XapakTep MNpoOJeMu Ta HEOOXIJHICTb
MDKHApPOJIHOTO CIIBPOOITHUIITBA Yy cepi HUPPOBUX IPaB.

TakuM 4MHOM, 3aXMCT LMBUIBHUX IIpaB y HU(POBOMY CEpeIOBHILI MOTpelye
KOMIUIEKCHOI'O MIAXOAY, L0 IMO€IHY€E [Ep’KaBHE PETYJIOBaHHS, BIANOBIIAIbHUNA
013HeC, MPaBO3axXUCHI 1HILIATUBY Ta MiJABULICHHS U(POBOI IPAMOTHOCTI HACETICHHS.
BaxxnmuBuMmu CKJIaJIOBUMH € OHOBIIGHHS 3aKOHOJIABCTBa, KiOepOes3meka, 3axucT
NEPCOHAIBHUX JaHMX 1 KOHTPOJb 3a MAISUIbHICTIO HU(PpoBuX Iuiatdopm. Jlumie
y3rOJPKEHI TIPaBOBI, TEXHOJOTIYHI ¥ OCBITHI 3axonu 3a0esnedyarh Oe3medHe Ta
crpaBeIMBe HU(PPOBE CEPEAOBHUILE IS TPOMAISH.
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OCOBJIMBOCTI IUBIJIBHOT'O 3AXUCTY IIPAB
IHTEJIEKTYAJIBHOI BJJACHOCTI

Mapuna /lemearok
3000ys8ay suwoi oceimu 3 kypcy (CE)
Haesuanvho-nayko8o20 excnepmuo-KpUMiHAAICMUYHO20 THCIMUNY MY
Hayionanvrhoi akademii snympiwnix cnpaes, m. Kuis, Yxpaina

Haykosuit kepignuk: Jlecsa lllanosau

Kauouoam puoutdHux HayK, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma nPpoyecy
Hayionanvna akademis enympiwnix cnpas, m. Kuis, Yxpaina

VY crarri 54 Kouctutyiii YkpaiHu 3akpiljieHO TMOJIOKEHHS, BIAMOBIAHO /0
SKOTO KOXKHUN TPOMAJITHIH Ma€ MPaBo Ha pe3yJIbTaTH CBOET IHTEIIEKTYaJIbHO1, TBOPUYOT
TISTTBHOCTI; HIXTO HE MOXE BUKOPHCTOBYBATH 200 MOIIMPIOBATH iX 03 HOTo 3roju, 3a
BUHSATKAMH, BCTAHOBJICHUMH 3aKOHOM [2].

B Hamnii ngepxaBi mnependayeHoO JIBI OCHOBHI (OpMH 3axXUCTy MpaB
IHTEJIEKTYyaJIbHOI ~ BJIACHOCTI, a caMme: HOPUCAUKIINHA 1 HEIOPUCIAUKIIIIHA.
KOpucnukiiitna popma 3axucty nepeadadae 3B€pHEHHS 0COOU, MpaBa SKOi MOPYILIEHO,
70 cyAy abo 1HIIOTO YIMOBHOBAXEHOTO OpraHy. 3a 3roji0l0 CTOPIH CIIp MOXe OyTu
PO3MIISIHYTUH Yy TpeTeHCchKOMY cyai. Hampukiaz, aBTop, BUSIBUBIIN MTOPYIIICHHS YMOB
JIOTOBOPY BHJIABHHUIITBOM, TI0JIA€ MTO30B JI0 TPETEUCHKOTO CyAy 3TiTHO 3 TPETEHCHKUM
3aCTEPEKEHHSIM, a HE JI0 CYly 3arajibHOi FOpUCAUKIIT [3].

KOpucnukiiitna ¢popma 3axucTy 3A1HCHIOETHCS Yepe3 KpUMIHAIbHO-TIPABOBHM,
[IMBUILHO-TIPABOBUH Ta aIMIHICTPATUBHO-IIPABOBHI CITIOCOOU. Y HIUBLIHHO-IIPABOBOMY
3aXHMCTI TOJIOBHA METa — BITHOBJICHHSI TOPYIICHUX TTPaB 1 BIIIIKOAYBaHHS IIKOIH, a HE
MoKapaHHs nopymHuka. Hanpukiaa, aBTop micHi, 4l TBIp HE3aKOHHO BUKOPHUCTAIIH
B peKJIaMi, MOKE€ TOJIaTh UBUILHUI MO30B MPO BU3HAHHS aBTOPCTBA, MPUITMHEHHS
MOPYIICHHS Ta CTSATHEHHS] KOMIIEHCAIT1].

Heropucaukiiitna ¢opma 3aXUCTy YacTO 3aCTOCOBYEThCA SK 3aXUCT IpaB
IHTEJIEKTYaJIbHOI ~ BJIACHOCTI 0€3MOCEepeIHhO CTOPOHAMM MPABOBIIHOCHH 0€3
3BEpPHEHHS JI0 JIepKaBHUX opraHiB. Hanpukian, ¢otorpad BUSBISE, 1110 HOTO 3HIMOK
0e3 J103BOJTy PO3MIIICHO Ha YY>KOMY CalTi. 3aMiCTh 3BEpHEHHS J0 Cyay a0o0 1HIIUX
OpraHiB, BiH CaMOCTIMHO HaJICWJIa€ aIMIHICTpaIlli CalTy NPETEH31l0 3 BUMOIOIO
BUJIAJIUTH 300pa)KCHHS Ta TMPUIMHWATHA TOPYIIEHHS HWOTO aBTOPCHKHUX IIPaB.
AJIMIHICTpallisi BUKOHYE BUMOTY, 1 KOH(IIKT BHUPIIIYEThCS O€3 ydacTi JepHKaBHUX
opraHis [3].

[Ilo cTocyeThCs HAIIOHATBLHOTO 3aKOHOJABCTBA, TO PETYJIIOBaHHS chepu
IHTEJIEKTyalbHOI BJACHOCTI B YKpaiHi mependauyeHO OKPEMUMH IOJIOKEHHIMHU
Koucrutymii, 3V «IIpo aBropchbke mpaBo 1 cymikHI mpaBay, Hopmamu [{uBinsHOTO,
Kpuminanenoro, MmutHoro kozaekciB  Ykpainu, Kogekcy VYikpainum  1mpo
aJMIHICTpaTUBHI MTPABOMOPYIICHHS, IHIIUMHA HOPMATUBHO-TIPABOBUMH aKTaMHU.
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3okpema, y c1.432 IluBiapHOTO KOJEKCcy YKpainu [1] BKasyeThcs, 1m0 KOXKHA
ocoba Mae MpaBO 3BEPHYTHUCS 10 CyAy 3a 3aXMCTOM CBOIO IpaBa IHTEIEKTyaJbHOI
BJIACHOCTI. Y TaKOMY BHIIAJIKy CYJl MOK€ IOCTAaHOBUTH OJIHE 3 HACTYIHUX PILICHb:

- 3aCTOCYBaHHSl HEralHMX 3aXOJiB IO 3armo0iraHHs MOPYILICHHIO IpaBa
1HTEJICKTyaJIbHOI BIIACHOCTI Ta 30€pe)KEHHS BIAMOBITHUX JO0KAa3iB;

- 3yNUHEHHs MPOITYCKYy 4Yepe3 MUTHUU KOpJOH YKpaiHM TOBapiB, IMIOPT YU
EKCTIOPT SIKUX 31MCHIOETHCS 3 TOPYIICHHSIM MpaBa IHTEJIEKTYaJIbHO1 BJIACHOCTI;

- BWIYYEHHS 3 IIUBUIBHOTO O0OpPOTY TOBApiB, BUTOTOBJICHUX a00 BBEACHUX Y
UBUIbHUNA O0OpPOT 3 MOPYIICHHSM IpaBa IHTEJIEKTYaJbHOI BIACHOCTI Ta 3HUILECHHS
TaKHUX TOBApPiB 32 PaXyHOK 0COOH, sIKa BYMHUIIA TIOPYIIICHHS;

- BWJY4YEHHS 3 IMBUIBHOTO O00OpOTYy MarepiajiB Ta 3Hapsab, SKi
BUKOPHUCTOBYBAJIMCS MEPEBAXHO JII BUTOTOBJICHHS TOBApiB 3 MOPYIIEHHSM IpaBa
IHTEJIEKTYaIbHOI BJIACHOCTi, a00 BHJIyYEHHs Ta 3HUIICHHS TaKUX MaTepialiB Ta
3HAPAb 32 PaXyHOK 0COOH, IKa BUMHWIIA MMOPYIIEHHS To1Io [1].

[ToHATTS «3axuUcCT TMpaB IHTENEKTyaJlbHOI BIACHOCT» BKIIOYae B cebe
nependadyeHy 3aKOHOJABCTBOM JIISTIBHICTh YIMOBHOBAXEHHX JEP)KaBHUX OPraHiB,
TOJIOBHOIO IIUULTIO SIKUX € BU3HAHHS, [IOHOBJICHHS MPaB, a TAKOK YCYHEHHIO MEPEIIKO/I,
0 3aBaXKalOTh peaiizailii MpaB Ta 3aKOHHUX I1HTEpECiB CcyO0&apos;€KTIB MpaBa
IHTEJIeKTyaJIbHO1 BiacHOCTI. Hampukiias, MMChbMEHHUK BUSBHUB, IO HOTO poMaH OyJIo
MEePEBUIAHO 1HIIMM BHJIABHUILITBOM 0O€3 MOro /103Boiiy. BiH 3BepTaeThcs 10 cyay 3
BUMOTOIO0 BHU3HATH HWOTO aBTOPCHKI MpaBa Ta 3000B’S3aTH MOPYIIHWKA MPUITHHUTH
nopymenHs. Cya, poO3IIsSHYBIIM CIOpaBy, BH3HAE IMpaBa aBTOpa, 3000B’s3y€
BUJIABHUIITBO BUJIYYUTH HE3AKOHHO HAJPYKOBaHI MPUMIPHUKH 3 OOITY Ta CTATHYTH
KOMIIEHCallil0. Y I[bOMY BHUIIAJIKYy JIEpKABHUIM OpraH — CyJ — 3/1HCHIOE 3aXUCT MPaB
IHTEJIEKTyaJIbHOI BJIACHOCTI IUISXOM BHW3HAHHA Ta TIOHOBJICHHS IpaB, a TaKOX
YCYHEHHsI TIEPeIKO/] y iX peanizarii [4].

3ayBaXMMO, IO I[HMBLILHO-IIPAaBOBA BiANOBIJAIBHICTE CHPSAMOBaHA HE Ha
MOKapaHHs TMPABOMOPYIIHWKA, a Ha BIAIMIKOJYBaHHS 3aBAaHOi IIKOAW. Take
BIJIITKOYBaHHS 3/[IACHIOETHCS Y CYJIOBOMY TOPSAJIKY.

[Tpouec cyaoBOro posrisiy pO3MOYMHAETHCS 3 MPaBWIBHO O(OPMIIEHOI
MO30BHOI 3asBH, sika OQOPMIIIOETHCS Y MUCBMOBIM (QopMi 0co0o0r0, MpaBa SKOi
nopyuieHo abo ii nmpeacTaBHUKOM [1].

[{MBUIBHO-IPABOBUIM 3aXMCT IMpaB IHTEJIEKTYaJbHOI BJIACHOCTI MOJSATaEe B
3aCTOCYBaHHI Iepea0ayeHuX YHWHHUM 3aKOHOJIABCTBOM CIIOCOOIB MPUIIUHEHHS
NOPYIICHHS, BIJHOBJICHHS TMOPYIICHWX TMpaB MPABOBOJOMAIIBIIB, NPUTATHEHHSA
NOPYIIHUKIB JI0 BIANOBIJAIBHOCTI 3a MPUBJIACHEHHS aBTOPCTBA.

Kpim Toro, 3amexHo BiJ cyO’ekTa, SIKMI BXKUBAa€ 3aXOMAIB 3 BUSBICHHSA Ta
OPUNMHEHHS MOPYIIEHb, Ta MPAaBOBUX HACHIJKIB TaKUX Jii, ITUBUILHO-TPABOBHIA
3aXUCT MPaB 1HTEICKTyaIbHOI BJACHOCTI MOKe OyTH MOJIJICHO Ha: Oe3rmocepe/iHiil Ta
OIOCEPEIKOBAHUM 3aXHCT.

besmocepenHiii 3axucT 3AIMCHIOETECS Oe€3MocepeHh0 aBTOPOM abo HOTO
MPaBOHACTYIMHUKAMH. Y BUMAJKaX, MependadyeHux 3aKOHOM, 3aXHCT IpaB aBTOpa
MOXYTh 3JIHCHIOBATH MOro mpeacTaBHUKU. Hampukian, XyJOKHUK 13HAETHCA, IO
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HOro KapTHHY BUKOPHCTAaHO B PEKJIAaMHOMY POJIUKY 0e3 Horo 3roau. Bin ocoOucto
3BEPTAETHCS 10 CYIy 3 TMO30BOM IIPO 3aXHUCT CBOiX aBTOPCHKUX IPaB, BUMAararo4u
MPUNTUHUTH HE3aKOHHE BUKOPUCTAHHS TBOPY Ta BUILIATUTH KOMIICHCAIIIO. Y IbOMY
BUITAJIKYy Ma€ MicIie Oe3mocepeHiil 3aXUCT, OCKIIBKH 3aXUCT 31HCHIOETHCS CaMHUM
aBTOPOM.

OrnocepeIkOBaHUN 3aXHCT TpaB I1HTEJIEKTYyalbHOI BIJIACHOCT1 31MCHIOETHCS
YIIOBHOBO)XXEHUMHU CyO’€kTamMu 0e€3 BijjoMa aBTOpa 1 CIPSIMOBAHUN TMEPEBaAXXHO Ha
HEJIONYIICHHsI TOpYyIIeHb BUMOT 3aKOHOAaBcTBa. Ha Biaminy Bij Oe3mocepeaHboro
3aXHCTY, OTIOCEPEIKOBAHUM 3aXUCT HE Mepedavae 3aCTOCYyBaHHS CIIOCO01B ITUBLIBHO-
MIPABOBOTO 3aXHCTY, COPSIMOBAHUX Ha BIAMIKOIYBAHHS MPABOBOJOAUIBIIO IKOAM, TA
3aCTOCYBaHHS 1HIIMX CIOCO0IB UBUIBHO-IPABOBOT0 3aXUCTY MpaB TBOPIS, OCKUIBKH
HOTO METOI € TPUNUHEHHS TMOPYIIeHHS BHUMOI 3aKOHOAaBCTBAa. Hampukian,
Jlep>xaBHa MUTHA ciTy>k0a YKpaiHu M1 yac 31MCHEHHS MUTHOTO KOHTPOJIIO BHUSBJISIE
NapTilo TOBapiB 3 HE3aKOHHO BUKOPUCTAaHUM 300paXEHHSAM, IO € 00’ €KTOM
aBTOPCHKOTO TpaBa. bes 3BepHeHHs aBTOpa /10 Cyay a00 MOJTaHHS HUM CKapTy, MUTHHMA
opraH MpuiMae pIIMIEHHS MPO MPU3YNMHEHHS MUTHOTO O(OPMIICHHS TOBapiB Ta
iH(DOpMYy€e TIPABOBOJIOAUIBIIS. Y IIbOMY BHUIIQJKy OIOCEPEAKOBAHUN 3aXHUCT IpaB
IHTEJIEKTYaJIbHOI BJIACHOCTI 3/IIMCHIOEThCS O€3 y4acTl aBTopa, 3 METOIO 3aro0iraHHs
MOPYIIEHHIO 3aKOHO/IaBCTBA, & HE 3 METOIO BiJIIIKOTYBaHHS IIKOIH.

Jlo UMBUIBHO-NIPABOBUX CHOCOOIB 3aXMCTy MpaB IHTEJIEKTYaJIbHOI BIIACHOCTI
BIJIHECEHO 3aKPIIICHI 3aKOHOJIABCTBOM MaTepiajbHO-IIPaBOBI 3aX0Jd MPUMYCOBOTO
XapakTepy, 3a JOMOMOIOI0 SKUX 3/IACHIOETbCS BU3HAHHA Ta BiJHOBJICHHS
MOPYIIEHOTO MpaBa IHTEJIEKTYalbHOI BIACHOCTI, a TAKOK BIUIMB Ha MPABOMOPYIITHHKA,
K1 MOXKYTh 3aCTOCOBYBaTHCh 32 BUOOPOM 0coOH, IpaBa SKOi MOPYIICHO, BiAMOBIIHO
710 XapaKkTepy MOPYLIECHHS Ta METH 3aXUCTY.

OTxe, IUBUIBHO-MPABOBUN 3aXMCT 1HTENEKTYyalbHOI BJIACHOCTI B YKpaiHi €
BAXJIMBUM  €JIEMEHTOM 3arajbHOr0 MEXaHI3My OXOpPOHHM TIpaB CyO’ €KTiB
IHTEJIeKTyaJIbHOI BJacHOCTi. BiH 3a0e3medye BiJHOBIEHHS TOPYIICHUX TIPaB,
MPUIMMHEHHS HE3aKOHHOTO BUKOPUCTAHHS OO €KTIB 1HTENIEKTYyalbHOI BJIACHOCTI, a
TaKO>X KOMIICHCYBaHHs MaWHOBOI IIKOAM, 3aBJaHOi mopyuieHHsM. Lleit mexaHizm
nepeadoayae MOJXKJIUBICTh 3aCTOCYBaHHS HHU3KW CIIOCOOIB 3aXHCTy, BU3HAYEHUX
[uBiapHUM KOJEKCOM YKpaiHH, BKIIOYAIOYM BU3HAHHSA IpaBa, MPUIIUHEHHS AiH, 1110
MOPYIIYIOTh TIPaBO, BIAIIKOAYBaHHS 30WTKIB, CTSATHEHHS JOXOJY, OTPHUMAHOTO
MOPYUTHUKOM, Ta KOMIIEHCAIIIO.
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rpyans 2022 p. URL: https://zakon.rada.gov.ua/laws/show/2811-20#Text
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T'APAHTII BE3NEKU NEPEBE3EHb NACAKHPIB 3AJIIBHUYHUM
TPAHCIIOPTOM

Kpicrina lemuenxo, Mupociasa Pyban
3000y6auku nepuiozo (bakanaepcvkozo) pieus suwjoi oceimu HHI npasa
lepoicasnoco nooamrkosozo yHisepcumemy, m. Ipnine, Yxpaina

Haykosuit kepignuk: Ipuna YUexoBcbka

00KMOp 10PUOUYHUX HAYK, npogecop,

npocghecop kagheopu yusinbHo20 npasa ma npoyecy
lepoicasnoco nodamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

VY cydacHMX yMOBaxX BOEHHOTO CTaHy O€3MeKa MepeBe3eHb MacaKUPiB € OJTHUM
13 KIIFOUOBHX €JIEMEHTIB TPAaHCIOPTHOI cucteMu. Tak, 3a nmumenb 2025 poxy AT
«YKp3am3HUIS 30IMCHUIO TIepeBe3eHHs 2,7 MIH MacaXupiB. Y cepeaIHbOMY KOXKCH
BaroH nepesi3 Ha 14% mroneli OibIne, HK y MAHYJIOMY portti. /[ 3a06e3neueHHs mux
nepeBe3eHb Oyno aomaHo 39 HOBO30yJAOBaHHWX BaroHiB, IO YaCTKOBO JO3BOJIAIIO
KOMITICHCYBATH 3MEHIIIEHHS KIJILKOCT1 JIOCTYITHUX BaroHiB. AJke, MopiBHsIHO 3 2024
POKOM, iXHS KUJIBKICTh CKopoTuiiacs Ha 189 depe3 crapiHHS Ta BOpoxki aTaku. Kpim
TOTO, CIOCTEpIrajgocs 3HA4YHEe 3POCTAHHS YHUCEIbHOCTI MacaXXHpiB MiIbIOBUX
Kateropii. 3o0kpema, TpyIl A1TEH, 110 iXajau Ha BIAMOYHNHOK, BINCLKOBOCITYKOOBIIIB, K1
NpsIMyBaJIM Ha BITHOBJICHHS UM Y BIIPSADKEHHS, a TAKOX BHYTPIIIHBO MEPEMILIEHUX
0Cci0, BUMYIIEHUX 3aJUIIMTA CBOi JIOMIBKM Ha HEOE3MEeYHUX TEPUTOpisIX. 3a
CTaTUCTUKOIO, MPOTATroM JumHs 2025 poky 3ami3HUI nepeBesna 116 Tuc. miteit ta
iXHIX CyNpOBOKYIOUUX, 1o Ha 31% Oinbie, Hixk TOpik. J[o TOro s 0yIJio mepeBe3eHo
44 Tuc. BIICHKOBOCTY>KOOBIIIB Ta WIEHIB IXHIX ciMeil, To/1 K y numHi 2024 poky - 19
tuc [1].

Hagenene Buiie akTyasnizye muTaHHs O€3MEKH TIEPEBE3EHD MACAXKHUPIB.

BomHowac BapTto BiAMITHTH, IO TapaHTyBaTH OE3MEKYy MMaCaKUPChKUX
MEePEBE3CHb Y CYYaCHUX yYMOBAX CKJIAJTHO Yepe3 HU3KY YHHHHKIB. 30KpeMa, HACIIIKH
BOEHHUX [IId, IO CHPUYUHSIOTH PYHHYBaHHS TpPAHCHOPTHOI 1HGPACTPYKTYpH,
HEJIOCTaTHICTh (pIHAHCYBAHHS Ha 11 B1I0YI0BY Ta MOJEPHI3aIlito, JIOJIChKI (aKTOpH, a
TaKOXX HEJOCTATHIN piBEHb KOOPJWHAILII MIX BIJIMOBIIHUMU OpraHaMH, TaKUMH SIK
MinictepcTBo iHDpacTpykTypu Ykpainu, AT «Ykp3anizauis», Jlep:kaBHa ciryxk0a 3
0e3IeKr Ha TPAHCIIOPTI, OPTaHU MICLIEBOTO CAMOBPSITyBaHHS.

BaxxnuBoro cki1aloBOI0 BUKOHAHHS rapaHTiil 0e3MeKu mepeBe3eHb MacaxupiB €
iXHE HOpMATUBHO-IIPaBoBeE 3a0e3neueHHs. Cepel SKHX:

3akon Ykpainu «IIpo 3ami3HMYHUN TPAHCTIOPT», IKUM BCTAHOBJICHO OCHOBHI
MpaBOBi, €KOHOMIYHI Ta OpTraHi3alliifHi 3acaJu JiSTILHOCTI 3ATI3HUYHOTO TPAHCTIOPTY
3arajJbHOTO KOPUCTYBAHHS, BU3HAYEHO HOTO 3HAYCHHS ISl EKOHOMIKH Ta COIlaIbHOI
chepu nepkaBH, a TaKOX YPEryJIbOBAaHO B3aEMOBIJIHOCHHM 3I3HHII 3 OpraHamMu
JIEp>)KaBHOI BIAAM, MICIIEBOTO CaMOBpPSAYBaHHS, IHIIMMUA BUJAMH TPAHCIIOPTY,
nacaxupamu, BIIIIPaBHUKAMH Ta OJIep>KyBadyaMH BaHTaXiB, Oaraxy, BaHTaxo0araxy
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1 MOMTH 3 ypaxyBaHHSM OCOOJMBOCTEH 11 (PYHKITIOHYBaHHS SK €IUHOT BUPOOHHYO-
TEXHOJIOTIYHOI cuctemu [2].

VY mnocranoBi KMV «Ilpo cxBanennss HarioHanbHOT TpaHCIOPTHOI cTpaTerii
VYkpainu Ha nepion 10 2030 poky Ta 3aTBEpKEHHS ONEPAIIITHOTO TUTaHY 3aXOiB 3 Ti
peamzamii 'y 2025-2027 pokax» BU3HAYAIOTHCS CTPATETI4UHI HAMPSMU PO3BUTKY
TPAHCIIOPTHOI CUCTEMHU JEp’KaBU 3 ypaxyBaHHSM CYy4YacCHUX BHKJIMKIB 1 TOTpeO
BIJIHOBJICHHS  1HQpacTpyKTypu. JlOKyMEHT cCHOpsSMOBaHUM Ha  IIiJBUINCHHS
e(EeKTUBHOCTI, OE3MEeKHU, €KOJOTIYHOCTI Ta 1HHOBAIIIHHOCTI TPAHCIOPTY, a TAKOXK
nependavyaeTbCcs 1HTErpauiss YKpaiHu J0 €BpONEHCHKOr0 TPAHCIOPTHOIO MPOCTOPY
B1MOB1AHO 110 cTanaapTiB €C [3].

Takox 11€ OAHMM HOPMATHBHO-NIPABOBUM aKTOM, CIPSIMOBAaHUM Ha
3a0e3nedyeHdss Oe3neyHoro Ta e(EeKTUBHOTO (DYHKIIIOHYBAaHHS 3aJI3HUYHOTO
TpaHncniopty € moctaHoBa KMY «lIpo 3arBepmkenHs TexXHIYHOTO periiaMeHTy
O€3MeKr PyXOMOTO CKJIaay 3alli3HUYHOTO TPAHCIOPTY», Y SKOMY BH3HAYEHO
000B’SI3KOBI BUMOTH J0 TPOEKTYBAaHHS, BUPOOHUIITBA, €KCIUTyaTallli Ta TEXHIYHOTO
0o0CITyrOByBaHHS PYyXOMOTO CKJIaJy 3 METOI0 TapaHTyBaHHS HOTo O€3MeKku Ta
HaJIHHOCTI [4].

Haka3 MinicTepcTBa TpaHCHopTy 1 3B’s3Ky Ykpainu «I[Ipo 3aTBepikeHHS
[IpaBun mepeBe3eHHs MacakupiB, Oaraxy, BaHTaxo0araxy Ta MOIITH 3aJi3HUYHUM
TPAaHCHIOPTOM YKpaiHu» MICTUTh HOPMH, WLI0 PETYJIIOIOTh MOPSAOK OpraHizarii
nepeBe3eHb, MpaBa Ta OOOB’SI3KM TEPEBIZHMKIB 1 MAaCaXUPIB, YMOBHU MPUHMAaHHS,
30epiraHHs ¥ Bujadi Oaraxky Ta BaHTakoOaraxy, a TaKOXX IpaBuiia 3a0e3nedeHHs
HaJICKHOTO PiBHS 00CITYrOBYBaHHS I/ Yac 3aTI3HUYHUX MTEPEeBE3CHb [S].

30kpeMa, 3aKOHOJABCTBO Iiepeadavae Takl rapaHTii OE3MEeKH IepeBE3CHb
MACAXUPIB 3AJI3HUYHUM TPAHCIIOPTOM:

Texuiuni rapanTii - 11e CyKynHICTh 3aXOiB, CIIPSIMOBAaHUX Ha 3a0e3MeYeHHS
CIIPaBHOCTI TOT3/TIB, KOJIH Ta 1HIOT IHPPACTPYKTYPH JJIA TapaHTyBaHHS 0€3MEYHOTO
pyxy. 30Kpema, 11l rapaHTii nepeadavaroTh CHCTEMATUIHUIN TEXHIYHUIN OTJISA 1 PEMOHT
PYXOMOTO CKJIay, a TAKOK MOJIEPHI3AINIO Ta BBEJEHHS B €KCIUTyaTallif0 HOTO HOBHUX
a00 BiTHOBJICHUX OJHHHIIb [6].

OpranizaniifHi rapasTii - 11e 3ax0/11, CIPSIMOBaH1 Ha MPaBWIbHY OpraHi3alliio
poOOTH 3aJI3HUYHOTO TPAHCHOPTY, KOOPJIMHAIIIO I MpaIiBHUKIB Ta €(PEKTHUBHE
YVOpaBIIHHS TepeBe3eHHAMH. BoHM mnependavaroTh 4iTKE IUIaHYBaHHS Ta
KOOPAMHAIII0 PYXy IIOI3/1B, OpraHi3aiio podoTH CiIy»KO Oe3neKku Ta KOHTPOJIIO,
PO3pOOKY 1HCTPYKIIHA 1 BHYTPINIHIX MpaBUi, a TaKOX 3a0e3MedeHHs 3B’SI3Ky Ta
ONIEPaTUBHOIO pearyBaHHs [J].

ConiaabHi rapanTii — e 3ax0Au, COPSIMOBaHI Ha 3aXUCT MACAKUPIB 1
MpaIliBHUKIB 3aJi3HMIN, a TaKoX Ha 3a0e3leuyeHHs iX COIalbHUX IIpaB y IPOIECi
nepeBe3eHb. BOHM OXOIUTIOIOTH CTpaxyBaHHS TMACaXUPIiB 1 MPAIiBHUKIB, MiJIbIOBI
MEePEBE3CHHS JUIsl OKPEMHUX KaTeropi oci0, ColianbHy MIATPUMKY MOCTPAKAAINX Y
pasi TpaBMyBaHHSI a00 BTpaTH Oaraxy, iHhopmarliiiHe 03HaAMOMJICHHS 3 TIpaBUIaMHU
0e3neKd Ta MOXJIMBICTH OTPUMATH MEAMYHY JOMOMOTY Ha BOK3adl abo miJ dvac
noi3AKu [5].
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BiiicbkoB0 — cTpaTeriuHi rapanTii — 11e 3axo/1u, CpsIMOBaH1 Ha 3a0€3NeYeHHS
Oe3rmeKkn TmacaxupiB 1 CTaObUIBHOI POOOTH 3aJTI3HMYHOTO TPAHCIOPTY B yMOBax
BOEHHOTO CTaHy a00 HaI3BUYAMHUX CcHTYyaliid. BOHM BKIIOYAaIOTH OXOPOHY
3QII3HAYHOI 1HPPACTPYKTYpH, €BaKyalllifHl Ta TyMaHITapHI IIePEeBE3CHHS, CTBOPCHHS
VKPUTTIB 1 CHTHAI3aIlii, a TaKOXX KOOPIAWHAINIO i 3 IHIIUMH CIy)XKO0amMu —
BiiicbkkoBHMHU, nofimiero, JJCHC [3].

JloTpuMaHHSI 3a3HAaY€HMX TapaHTIi € BaXIMBOIO CKJIAJ0BOIO B poOOTI
3aJIi3HUYHOTO TpaHcnopTy. [Ipore, aHamizyrouum craTuctuky 3a 2024 pik, 1e
3adiKcOBaHO 52 TpaHCHOPTHI aBapii, moB&apos;s3aHl 31 CXOJKEHHSIM PYXOMOTO
CKJIaZy 3 pEeMOK, MOKHA BCTAHOBUTH, IO € MPOOJIeMHU, SIKI TOTPeOYyIOTh 0COOJIMUBOI
yBard. OCHOBHMMU MNpPUYMHAMU ILOTO € HE33JOBUIBHMIM TEXHIYHUWA CTaH
mia&apos;3HUX KO, MOPYIICHHS 3aKPITUICHHS] BarOHIB MK COOO0 Ta HEJOJIIKH B
cucteMi KOHTposito. He meHm 3HagHOi mpolOiemMu 3aBlae TpaBMyBaHHS OCI0, SKi HE
TOTPUMYIOTBCS TIpaBWsI Oesmeku. Haivacrtimie mi BUMAAKWA TPATUISIOTHCS IMiJT 9ac
XOJIIHHS TIO KOJIISX, IEPETHHAHHS 1X Y HEBCTAHOBJICHHX MICIISIX, TOCAKa Ta BHCAIKa
3 BaroHiB Mij Yac pyXy Moi3Jaa, cpoOu MpOJIi3THU MiJ BaroHaMu. 3a CTaTUCTHKOIO,
ynpoaoxk 2024 poky 3arunyna 141 oco6a ta 90 oci0 Oyso TpaBMOBaHO. 3pOCTaHHS
KUIBKOCTI TaKUX BHIIQJIKIB 3YMOBJICHE HEJIOCTaTHIM OTOPO/KCHHSIM CTaHIA 1
HecTauer nepexois [7].

TakuM 4yuHOM, TapaHTii Oe3MeKH TMepeBe3eHb MacaXUPiB 3aTI3HUYHUM
TPAHCIIOPTOM 3aKpIIUIEHI 3aKOHOJABCTBOM 1 3arajioM BHMKOHYIOThCS, Xoya ix
peanizaliis yCKIaJHIOETbCSl YMOBAMH BOEHHOTO CTaHY, OOMEKEHHUM (DiHAHCYBAHHSM 1
TEXHIYHUMHU MOXIJIMBOCTAMH. BojaHowac 3anuiaerbcss mnorpeda B MOCTIHHOMY
yAOCKOHAJIEHHI CUCTeMHU Oe3neku. J{Jis 11 miaBUIeHHs] He00X1JHO MOCUIUTH KOHTPOJIb
3a CTAHOM KOJIIH 1 BaroHiB, yMPOBa/KyBaTH MPOMITAKTUKY CEepel Maca)kKupis,
OHOBJIIOBATH PYXOMUH CKJIaJl 1 MOJIEPHI3yBaTH 1HPPACTPYKTYPY.
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3AXHCT ITPAB CITIOKUBAYIB Y IOI'OBOPAX KYIIIBJII-
MMPOJAXKY TOBAPIB YEPE3 IHTEPHET

AHnacracia €EpomeHko
3000y6auka opy2020 (Mazicmepcvkoeo) piens euwjoi oceimu Hasuanvho-
HAYK08020 IHCMUmymy npasa /]epicagHo2o no0amrkogo2o yHigepcumemy,
M. Ipnins, Yrpaina

Haykoeuii kepienuk: JlaroBcbka Harasnis

KaHouoam puousHux Hayk, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma nNPoyecy

epacasnozo nooamkosozo ynieepcumemy, m. Ipnine, Yxpaina

Po3BuTOK 1MGPOBUX TEXHOJIOTIN Ta €NEKTPOHHOI KOMEPIIii CIPUYUHUB TMOSBY
HOBUX (DOpPM JTOTOBIPHUX BIIHOCHMH MIDX MPOJABIEM 1 MOKyImieM. J{oropip KymiBiii-
IPOJIaXKy TOBapiB B IHTEpHETI CTaB HEBIA €EMHOIO YACTHHOIO CY4acCHOTO CIIOKHBYOTO
PUHKY, 3a0€3Meuy0u MIBUIKICTh, TOCTYIHICTH 1 IUPOKUN BUOIp ToBapiB. BogHouac
OHJIAWH-TOPTIBIISl CTBOPIOE HOBI PU3UKHU ISl CIOKMBAuiB, 30KpeMa IOB’s3aHl 3
HEHAJIeKHOIO SIKICTIO MPOAYKIIil, IOPYIIEHHSIM MpaBa Ha 1H(OpMaIito, MaxpaicTBOM
Ta CKJIQJHICTIO peani3allli IpaBa Ha MOBEpHEHHs ToBapy. Lle akTyamnizye HEOOX1AHICTh
JOCIIKEHHS PABOBOI'0 MEXaHI3MY 3aXMCTY IPaB CIIOKUBAYIB y c(epl eeKTPOHHOI
KOMepIIii.

[IpaBoBe peryiroBaHHsS JIOrOBOPIB KYIIIBII-IIPOJIaXXy TOBapiB B IHTepHETI B
VYkpaiHi 311HCHIOETHCS HU3KOK HOPMAaTUBHO-IIPABOBHX aKTIB, CEPEJl IKMX OCHOBHUMHU
€ [luBinbHuUil Kosiekc Ykpainu, 3akoH Ykpainu «IIpo enekTpoHHy KOMEPIIio», 3aKOH
VYkpainu «IIpo 3axuct npaB criokuBaviBy», a Takok 3akoH Ykpainu «IIpo erxexTponHi
JIOKYMEHTH Ta €JEKTPOHHUN ToKymMeHTooOir» [1; 2]. 3rimno 31 cr. 11 3akony «IIpo
€JIEKTPOHHY KOMEPIIiI0», EIEKTPOHHUI JOTOBIP Ma€ TaKy camy IOPUAUYHY CUITY, SK 1
JIOTOBIP y THUCBMOBIN (opMi, SKIIO MIANMUCAHUN 3a JOMOMOTOK EJIECKTPOHHOTO
MIAMUCY a00 IUISIXOM IMIATBEPKCHHS aKIeNTy MPOIO3UIIii TpoaaBIs [3].

CyTHICTh €JIEKTPOHHOT'O JOTOBOpY Mojisirae y dikcaiii B3a€EMHHMX IIpaB Ta
00OB’SI3KIB  CTOpIH 4Yepe3 EJIEKTPOHHI 3acobu 3B’s3Ky. (OCOONMBICTIO TaKUX
MIPaBOBIIHOCHH € BIJICYTHICTh (hI3UYHOTO KOHTAKTY CTOPIH, IO CTBOPIOE PU3UKH JIJIS
CIIO’KMBaya, MOB’s3aH1 3 HEIMIOBHOTOI 200 HEJIOCTOBIPHICTIO 1H(GOpMaILlli PO TOBAp.
3rigHo 3 4. 2 ¢T. 15 3akony «IIpo 3axuct npaep CroxuBadiBy, poaaBellb 30008’ 13aHUN
HaJaTU CIOXKMBA4YeBl JOCTOBIPHY, CBO€YACHY Ta IMOBHY iH(OpMaILl0 MPO TOBap,
BKJIFOYHO 3 JAHUMHU MNP0 BUPOOHMKA, OCHOBHI XapPaKTEPUCTUKH, I[IHY, TapaHTIi Ta
npaBuia noBepHeHHs [4]. [lopymieHHs 1boro 000B’A3Ky € MiCTABOIO JUIsl BU3HAHHS
JIOTOBOPY HEAIMCHUM a00 MMOBEPHEHHS KOIITIB CIIOKHBAYCBI.

OmHuM 13 HAUMOMIMPEHIMUX MOPYIIEeHb y cepl OHIaWH-TOPTiBIl € BiAMOBA
MpOJIaBIsl TpUMATH TOBap Has3aJ y pas3l HOro HEBIAMOBITHOCTI 3asBICHUM
xapakTepuctukaM. BinmosimHo a0 cr. 9 3akony «lIpo 3axucT mpaB CIOXKUBaYiBy,
CIIO’KMBAY Ma€ MPaBo MPOTATOM 14 JHIB TOBEPHYTH TOBAP HAJECKHOI SKOCTI, SIKIIO BiH
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HE BUKOPHCTOBYBABCS Ta 30epexeHO Horo ToBapHUU BUTIAN [5]. B enexTpoHHii
KOMEPIIIi 11€ MPaBUJIO i€ MMOBHOIO MIpOIO, X04a Ha MPAKTHUIll YACTO YCKIIATHIOETHCS
Yyepe3 BIJICYTHICTh HAJEKHOI MPOLETypHd 3BOPOTHOTO BIANpPaBICHHS abO BiIMOBY
MIPOJIABIIsI KOMIICHCYBATH BUTPATH HA MEPECUIIKY .

JlonaTKoOBY CKJIaJHICTh CTAHOBUTH 1JIEHTU(QIKALIS CTOPIH €JIEKTPOHHOTO
JIOTOBOPY. Y OUIBIIOCTI BUIIAJKIB MOKYIEIb CTUKAETHCS 3 MPOJIABIEM, SIKUH HE Ma€
odimiitHOT peecTpamii uYd OpUAMYHOI anpecd. lle yckimagHIOE MOXKIIUBICTh
NPUTATHEHHS] MOTO J0 BIAMOBINAIBHOCTI y BHITAAKy MOPYLICHHS MpaB CHOXKKWBadYa.
BignosigHo a0 4. 2 cr. 7 3akony Ykpainu «IIpo eleKTpoHHY KOMEpIIi», Cy0’ eKTH
rocrojaproBaHHs 3000B’s13aH1 HAa CBOEMY BeOCaliTi BKa3yBaTH IMOBHY 1H(OPMAILIIIO PO
cebe: Ha3By, MICIIE3HAXOMKCHHS, KOHTAaKTHI JaHi, 1MeHTU(IKAIIHHUN KOJ TOIIO.
Henananus miei iHdopmarlii BBaKaeThCsl MOPYIICHHSIM 3aKOHOABCTBA 1 MOXKE OyTH
I1JICTaBOIO JUIS IPUTATHEHHS JI0 aAMIHICTPAaTHBHOI BIAMOBIAAIBHOCTI [6].

OxpemMo BapTo pO3MIAHYTH CyJIOBY MPAKTUKY IL0JI0 3aXUCTY MpaB CIOKHUBAYiB
y cdepi onnaiH-kymiBim. Y nmocranoBi Bepxosuoro Cynay Bin 21.02.2023 y cipasi Ne
761/28496/20 3a3HadyeHo, 110 €IEKTPOHHE MIATBEPXKEHHS 3aMOBJICHHS, SIKE MICTUTD
yCl ICTOTHI YMOBH JIOTOBOPY, BU3HAETHCSA HAJICKHUM JOKA30M YKJIAJCHHS JOTOBOPY
KyMiBmi-npoaaxy. Cyj TakoX MIJKPECIUB, U0 BIACYTHICTh MANIEPOBOrO JOKYMEHTA HE
no30aBIii€ CMOXHMBa4a MpaBa BHUMaraTH TOBEPHEHHS KOINTIB y pa3i MOCTaBKH
HeskicHOro ToBapy [7]. Lls mo3uiisi CBIZYUTH NPO MOCTYNOBE (POPMYBAHHS CTaOi
CYyJI0BO1 IPAKTUKH B rajay3l €JIeKTPOHHOI KOMEpIIi.

VY CBITHI €BpOIEHCHKOI 1HTErpamii YKpaiHa ajanTye CBO€ 3aKOHOAABCTBO JI0
HopM JlupextuBu €C 2011/83/€C npo npaBa crnoxuBadiB, 110 nepeadadyae BUCOKUN
piIBEHb 3aXHUCTy MOKyNuiB B [HTepHeTi. 30KpeMa, JOKYMEHT BU3HA4ae OOOB’S30K
IPOJABIIiB HaJaBaTH CIIOKMBayaM 4YiTKy 1H(QOpMAII0 10 MOMEHTY YKJIaJIeHHS
JI0OTOBOPY, MPABO HA BIIMOBY BiJl JOTOBOPY MPOTATOM 14 1THIB 6€3 MOsICHEHHS PUYHH,
a TakoX BIAMOBIAAIBHICTH MPOAABII 32 JOCTaBKY HESKICHOTO TOBapy. YKpaiHa Bixke
YacTKOBO IMIUIEMEHTYBaja I1iI HOPMH B HalllOHaJbHE 3aKOHOJABCTBO, OJIHAK
3QIIMIIAETHCS MOTPeda y CTBOPEHHI J1€BOTO MEXaH13My KOHTPOJIIO 32 iX BUKOHAHHSM
[8, c. 63].

Cepen 0CHOBHHMX Mpo0JIeM MPaBO3aCTOCYBAaHHA 3aXUCTY MPaB CHOKUBAUIB MPH
YKJIQJICHH] JIOTOBOPY KYITIBJIi-IIPOIayKy TOBapiB B IHTEpHETI MOKHA BUJILIIUTH:

1) HenocTaTHIM piBeHb O00I3HAHOCTI CIOXKHUBAYIB IIOJI0 CBOIX IpaB y cdepi
€JICKTPOHHO1 TOPTIBIIi;

2) CKIAAHICTh JOKa3yBaHHS (DAKTy YKIAJI€HHSI €JIEKTPOHHOIO JI0roBOpy 0Oe3
BUKOPHUCTaHHS KBaTi(h1IKOBAHOTO €JIEKTPOHHOTO MIAMKCY;

3) HU3bKUN PIBEHBb BIANOBIAAIBHOCTI OHJIAWH-TIPOAABIIB, SKi 3I1HCHIOIOTH
TISITBHICTB O€3 JIepKaBHOI peecTpaliii;

4) BiICYTHICTh €()EKTUBHOIO MEXaHI3My I03aCyJI0BOTO BPEryJIIOBaHHS CIOpPIB
MDK CIIO)KHMBa4eM 1 mpojiaBieM [9, c. 78].

[lepcieKTUBHUM HampsIMOM YJOCKOHAJIEHHS MPAaBOBOIO PpEryJlOBaHHS €
BIIPOBA/KEHHSI €JMHOTO PEECTPY €JNIEKTPOHHUX MPOJABLIB, SKUHA JO3BOJUB OU
KOHTPOJIIOBAaTH JOTPUMaHHS BHMOI 3aKOHOJIABCTBA Ta 3a0€3MEeYUTH MPO30PICTh
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JISUTBHOCTI 1HTEpHET-Mara3uHiB. TakoX MOLIUIBHUM € PO3POOJIEHHS €IeKTPOHHOT
maThopMu NIl TIOJAHHS CKApr CHOXKMBAUiB, IO CHPOCTUTH IMPOIIEC BITHOBICHHS
NOpYyIIEHUX TMpaB 0e3 HEeoOXIAHOCTI 3BEpPHEHHS 1O CyIy. BaxianmBo Takox
aKTUBI3YBAaTU AISUIbHICTH JlepKIPOACTIOKUBCIYXOU y chepl OHIANMH-MOHITOPUHTY,
30KpeMa 4Yepe3 CTBOPEHHS CHEUiabHUX MIAPO3IUTB 3 KOHTPOJIO E€JIEKTPOHHOT
komepiii [10].

TakuMm 4YuHOM, JOTOBIP KYyMiBII-MPOAaXy TOBapiB B IHTEpHETI € cyyacHOIO
(hOpMOI0 LMBUIBHO-NIPABOBUX BIJHOCHH, IO MOTPEOY€E KOMIUIEKCHOTO MiJIXOAY 10
MPaBOBOrO perynroBaHHsA. J[Jisi epeKTUBHOIO 3aXMUCTY IMpaB CIOXKKWBA4iB HEOOX1IHO
3a0e3neunT OajgaHC Mk CBOOOJOI0 MIANPUEMHMIILKOI JISJIBHOCTI Ta TapaHTIsIMU
CIPaBEIJIMBOTO CTAaBJICHHA MO0 MOKymIl. [lepCrnekTHBH MOAANbIIOr0 PO3BUTKY
HOJIATAlOTh Yy TrapMOHi3alli yKpaiHCHKOTO 3aKOHOJABCTBA 3 €BPOINEHCHKUMU
CTaHJapTaMHu, MIABUIICHH] PIBHS MPaBOBOI KYJbTYypU CHOKHUBAUIB Ta YJOCKOHAJICHHI
MEXaHI13MIB Cy/I0BOTO i 1103aCy0BOr0 3aXUCTY IXHIX MPaB.
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3AXHUCT ITPAB IMTUHU IIPU PO3JIYYEHHI BATBKIB:
INPOBJIEMH TA ITIEPCIHHEKTUBH

AnHa 3amoTa
3000y6auka nepuio2o (baxkanaspcvko2o) pieHsa Ui 0ceimu
Hasuanvno nayxoeoeo incmumymy npasa /lepacagno2o nooamrko8o2o
VHigepcumemy, M. Ipnins, Ykpaina

Haykoeguii kepignuk: Jlrogmuiaa Camisiuk

Kanouoam, 1puoudHux Hayx., OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma npoyecy

lepacasnozo nooamkosozo ynieepcumemy, m. Ipnine, Yxpaina

[lutanHa 3axuMCTy TpaB AUTHHU Yy BUMAJKaX PO3TydeHHs OaTbKiB HaOyBae
CHOTOHI 0COOJIMBOTO 3HAYECHHS B KOHTEKCTI MPABOBOTO PETYJIIOBAHHS M COIIaTbHOI
MpPaKTUKU. 3aKOHOMABCTBO VYKpaiHu, 3okpema CiMmeilHMl Komekc VYKpaiHu Ta
BIJIMOBITHI MTOJIOKEHHS 11010 MICIIS MMPOXKUBAHHS 1 CITUIKYBaHHS JUTHHU 3 OaThKaMH,
BCTAHOBJIIOE, 0 PIIIEHHS MAIOTh TPUIMATUCh 3 YpaXyBaHHIM HalKpalIuxX 1HTEPECIB
OUATHHMU [2].

[Ipu posnydeHHi OAaTbKIB BUPILICHHS MNUTaHb MPOXWUBAHHS HEMOBHOJITHHOI
OUTUHHU, ydacTi 000X OaThKIiB y ii BUXOBaHHI Ta MaTepiaJlbHOTO YTPUMAHHS CTa€
[EHTPaTbHUM. 30KpeMa, rependavueHo, mo MOAPYAOKS 3 JIThMH MOAAE 10 CYAY 3asBY
PO pO31pBAHHS HUTIO0Y 3 JOJIAHOIO YTOJI0K0 010 IITEH, B SIK1i 3a3HAYEHO, 3 KUM OyJe
MPOKMBATH IUTUHA, IKUM YMHOM 1HIIMI O0aThbKO OpaTUMeE ydacTh y il BUXOBaHHI Ta
Ky CyMy CIJIadyBaTHUMeE Ha yTpuMaHHs. HaBiTh miciig npunuHeHHs NUo0y mpasa Ta
000B’s13kM 0ATHKIB 111070 JTUTHHH 3aJIMILAI0THCS, HE3aJIEKHO B1Jl TOTO, YU IPOKUBAIOTH
BOHH Pa3oM 3 AUTHHOIO.

Mix TUM y TpaKTHI[l BUHHUKAIOTh YUCIIEHH1 CKIJIAJHOMI Ta MporaiuHu. Yacto
JIOTOBIp MDK OaTbkaMU NP0 TNPOXKHUBAHHS JUTUHU Ta YMOBH 1 YTpUMaHHSI
3aTBEPKYETHhCS (POpMaIbHO, 0€3 TIUOOKOr0 BpaxyBaHHS ICHUXOJOTIYHOTO CTaHy
JTUTUHM, 1i BIKY, 3B’S3Ky 3 obOoma Oarbkamu [4]. Cyn, npuiimMarouum pilieHHs,
CIIUPAETHCSI HA BUCHOBKU OPTaHIB OIIKHU Ta MIKJIyBaHHS, IICUXOJIOTIYHY €KCIEPTHU3Y,
dbakTUyHl yMOBU MpoXMBaHHSA. YacTo 0OaThbKO, SKUW HE MPOXUBAE 3 JIUTHHOIO,
3MIIACHIOE Juiie (popManbHE MATPUMAHHA 1 OOMEXEHY y4acTh, [0 MOKE MPU3BECTH
JI0 3MEHIIIEHHS peaJIbHOTO KOHTAKTY 3 JUTHUHOIO 1 0cabyieHHs 0aTbKiBChKO1 poJi. [Ipu
bOMY MPaBO JUTUHU MATU CIUIKYBaHHS 3 000Ma O0aTbKaMU rapaHTOBAaHE 3aKOHOM,
aje B peanizalii BHUHHMKAIOTh NEPEIIKOAU uepe3 KOH(MIIKTH MK OaTbKamu,
HEJIOCTATHIO 1H(GOPMAIIIIO Ta pecypcH NSl 3a0e3MeUeHHs CTa0lIbHOTO KOHTAKTY [3].

3 ormnsiy Ha BIMCHKOBHM CTaH, MOO1TI3al1i10, IEPEMIIIIEHHS CIMEH 1 3arajabHOI0
COINIAIbHOIO HANIPYKEHICTIO, MUTAHHS PO3Ty4YeHHsI HAOYBarOTh J0JIaATKOBOi TOCTPOTH.
B yMoBax BO€HHOT0 4acy CTBOPIOETHCS OUIbIIIE PU3UKIB VIS TITEH — HECTaOUIbHICTD
MPOKMBAHHS, 3MIHU 0AaTHKIBCHKOT MPUCYTHOCTI, TOPYIICHHS 3BUYHUX KOHTAKTIB [5].
3aKOHOJIAaBCTBO YKpaiHU y YaCTHHI, IO PETYJIIOE PO3ipBaHHS NMUTIO0Y 3a HASIBHOCTI
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JTEH, BCTAHOBITIOE YiTKI MTpaBuja: MUTI00 MOXKe OyTH pO3ipBaHUiA JIUIIIE Yepe3 Cy, a
HE uYepe3 OpraHu jaep:kaBHOI peectpauii aktiB nusuibHOTO crany (PALIC). Ilpote
peaitii yacto (GOpMyIOTh MEPEBAHTAXKEH] CYAH, 3aTPUMKU B PO3IJIISLAAX, 110 CTBOPIOE
JOJIaTKOBHM cTpec aisg auTuHu [1]. ¥V Takux cUTyalisiX CTpaTeriyHe 3HaueHHS Mae
CBOE€YACHE 3a0e3MeueHHs MPaBOBOTO Ta TICHUXOJOTIYHOTO cympoBoay aiteil. Cepen
MEPCIICKTUBHUX HAMPSMIB TMOJIMIIEHHS CHUTyalli CIiJ BUAUIMTH TMOCHJICHHS
MEXaHI3MIB y4acTl JUTHUHH, SIKa JOCSTJIa BIJMOBIIHOTO BIKY, B YXBAJICHHI pillleHb
II0JI0 MICI MPOXKHMBAHHS Ta KOHTaKTy 3 OaTbKaMH. 3aKOHOAABCTBO mepeadadae
ypaxyBaHHS TyMKH JUTHHH, KOJIU 11¢ MOXJIMBO. AKTyaJIbHUM € PO3BHTOK Meiarlii Ta
CIMEMHOTO KOHCYJIbTYBaHHSI 3 METOI 3MEHIICHHS KOH(JIIKTIB MiX OaTbkaMu 1
CTBOPEHHS YMOB I KOHCTPYKTHUBHOI B3a€MOI11, IO CTIPUSIE MIATPUMAHHIO CTOCYHKIB
JTUTUHU 3 KOXHUM 13 OathkiB. [lomanbiia mMojepHizaliisi HOpMaTUBHOI 0a3u MOXKe
MOJISITaTA Y BBEACHHI CTAHIAPTIB OI[IHIOBAHHS CHUTYyallli IUTUHH OE3MOCEPe/HbO 3
ypaxyBaHHSM ii €eMOLIIIHOT0 0Jaronoyyus, a He JIIIe MaTepialbHIUX YMOB [6].

OcoOnuBoro 3Ha4YeHHs HaOyBae TIOCWJIEHHS JI€pP>)KaBHOI'O KOHTPOJIO Ta
KOOPJIMHAILIT MK PI3HUMH CITyKOaMH: CyJIOBUMH, OpTaHaMH OIIKH Ta TMKIIyBaHHS, a
TaKOXX CIY)KO0aMH COIiaJbHO-TICUXOJIOTTYHOT gomomord. CucreMHa B3aeMOis
COpHUsTUME OUIBII OMNEPATUBHOMY pEaryBaHHIO Ha TOpPYILIEHHS TNpaB MdiTeH,
3MEHIIEHHIO JOJIaTKOBUX TpaBMYyBaHb MiJ 4Yac MPOIECY PO3ITYUEHHs. YMOBOIO
MIJBUILEHHS SIKICHOTO 3aXUCTYy € CTBOPEHHS HaBYAJIIBHUX Mporpam A (axiBLIB, SKi
MPAIOIOTh 13 JITBMH 1 CIM’SIMU B ITPOLIEC] PO3ITyUEHHS, a TAKOXK MIATPUMKA OaTbKIB y
3M1MiCHEHH1 0aThKIBCTBA IMICJISI pO31pBaHHA HLTIO0Y.

[lutaHHa pecTpyKTypu3allii 3aKOHOJABCTBA IMOAO0 aJIMEHTHHX 3000B’s3aHb
TaKOXX HaOyBa€ 3HAUEHHS: 3aKOHOJIABELIb Nepeadadyae BU3HAYEHY YacTKy JOXO0/y Ha
yTpUMaHHSl JWTWUHU, LI0 BHU3HAETHCS 3000B’si3aHHSAM OaThkiB.  EdeKkTHBHICTDH
BUKOHAHHSI IIMX HOPM 3aJICKHUTh HE JIUIIE BiJ HASBHOCTI TPAaBOBOTO MEXaHI3MYy, ajie i
BiJl HOro peanbHOr0 3aCTOCYBaHHS — JOTPUMAaHHS CTPOKIB, UYITKHI KOHTPOJIb,
MO>KJIUBICTh KOPEKIIIl YMOB Yy pa3l 3MiHU CUTYyallii OaThbKIB YU AUTUHU. 3 OIJISAY Ha
MepeMIITIeHHS] HaceJIEHHs, BTPATy JOXO/1B, TPABMH BIifHU - THYUYKICTh Ta aJIalITUBHICTh
CUCTEMHU TIATPUMKH CTA€E Je/ali aKTyaTbHIIION [2].
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AJIIMEHTHHUX 3050B’I3AHb HA YTPUMAHHSA IUTUHAN

AHHa 3aciaBcbka
3000ys8ay suwoi oceimu 4 kypcy (CE)
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AniMeHTHI 3000B’SI3aHHS € BOKJIMBUM IHCTPYMEHTOM 3a0€3MedeHHs MpaB Ta
1HTEpECiB IUTUHU, OCKIJILKHA TAPAHTYIOTh 11 MaTepialibHy MIATPUMKY 3 OOKY OaThKiB
HE3aJIeKHO BiJ] IXHIX OCOOMCTUX B3a€EMOBIIHOCHH. B Hariii nep:xaBi mUTaHHS CIUJIATH
ATIMEHTIB PETYJIOETHCS HOPMaMU CIMEHHOTO 3aKOHOJIABCTBA, SIKE BU3HAYAE IT1/ICTABH,
MOPSIZIOK Ta PO3MIp TaKWX BHIUIAT. BogHOYAaC MpaBO3acTOCOBHA MPAKTHUKA CBITYHTH
PO HAasABHICTH 0OaraThoX MpoOJieM, MOB’S3aHUX 13 HECBOEYACHOIO CILIATOIO,
YXWICHHSIM B1J] BUKOHAHHSI 3000B’s13aHb Ta HEOOXIJHICTIO 3a0€3ME€UCHHS PeaibHOTO
BUKOHAHHSI PIIIEHb CY]Ty.

AJiMeHTH1 3000B’si3aHHS  0aTbKiB 1 JiTed moOpsx 3  aJliMEHTHUMU
3000B’SI3aHHSMH MOAPYAOKS HAJIEKATh 10 aIIMEHTHUX 3000B’s13aHb MEPIIOi YEprH,
OCKIIBKM 3a3HaueHi o0coOu 3000B’s3aHI HalaBaTH YTPUMAaHHA OJHE OJHOMY
HE3aJIKHO BIJl HASBHOCTI y HHUX IHIIUX POJAWYIB (BOHU € JIOJaTKOBUMH
(cyocumapaumu) [1, c¢. 266] 3.B. PomoBcbka migkpecitoe, M0 aJiMEHTHE
3000B’s13aHHS € HE MMPOCTO 00OB’I3KOM OJIHI€T CTOpOHU. L{e KoMIUIeKC MPaBOBIIHOCHH,
Jie TIPaBO OJIHIE€T CTOPOHU 30Ira€Thes 3 000B’A3KOM 1HINOI. TakuM YMHOM, aliIMEHTH1
3000B’s13aHHS. MOKYTh OyTH BU3HAuU€HI SIK MPABOBIIHOCHMHHU, B paMKaxX SKMX OJHA
CTOpOHA TMOBUMHHA Ha/JaBaTH MaTepiadbHy MIATPUMKY 1HIIHN, SKIIO 1€ MepeadadeHo
3aKOHOM, @ OTPUMYBAay Takoi MIATPUMKH Ma€ MPaBO BUMAraTH ii BUKOHaHHS [2, ¢. 74].

[IpaBo miTeit Ha MaTepiajibHe 3a0€3MeUYeHHS € OJJHUM 13 OCHOBHHX, a 000B’ 30K
0aThKiB yTPUMYBATH CBOIX AiTeH 3aKkpimieHuid y 4. 2 ¢1. 51 Konctutymii Ykpainu [6].
Crarras 180 Cimeiinoro konekcy VYkpainu (mami — CK) 3000B’sa3ye 0aThbKiB
3a0e3MeuyBaTy JUTHUHY JI0 TIOBHOJITTS, & B OKPEMHUX BHIAJKaX — 1 MIiCJs, SKIIO BOHA
Hemparnie3gaTHa abo mnpojoBxkye HaBuaHHsS (cT. 198-199 CK). 1Ii Hopmu
MONIUPIOIOTHLCS K Ha PIHUX, TaK 1 HA YyCUHOBJICHUX JIITEH, a TAKOK HAa HETTOBHOJIITHIX
0aThKiB, HE3AJIEIKHO BIJ] IXHBOI MPaIe31aTHOCTI UM JI1€31aTHOCTI.

3aKOHOABCTBO YKpaiHU MOKJIa/1ae€ Ha 000y 3000B’s13aHHS Y TOBHOMY 00Cs31 i
CBOEYACHO CIUIAYyBaTH aTIMEHTH. SIKILIO aJIMEHTH CTATYIOThCS 3a PIIIEHHSM CYy, TO
HEBUKOHAHHS YW HEHAJIe)KHE BUKOHAHHS TaKoro 000B’sI3Ky Ma€ HEraTUBHI HACHIJIKU Y
BUTJISLI] TOTATKOBOI BIAOBIIAJIBHOCTI.
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Crarreto 181 CK Bu3HaueHi cmocoOW BUKOHAaHHS OOOB’SI3KiB OaTbKamMu
yTpUMyBaTH IUTUHY. Tak, BIANOBIAHO A0 3a3HAUYEHOI HOPMH: «CIOCOOM BHKOHAHHS
O0aTbKaMu OOOB’SI3Ky yTPUMYBAaTH JWTHHY BHU3HAYAIOTHCS 3a JOMOBJICHICTIO MiX
HUMHU. 3a JIOMOBJICHICTIO M)XK OaThKaMH JUTHHH TOH 13 HUX, XTO MPOKUBAE OKPEMO BiJT
JTUTHHH, MOKe OpaTH y4yacTb Y ii yTpUMaHHI B TpOIIOBiH 1 (a00) HaTypasibHii Gopmi.
3a pIlICHHSIM CYJy KOIITH Ha YTPUMAaHHS JAUTHUHHU (QJIIMEHTH) MPUCYKYIOTHCS Y
YacTIll BiJ goxoay ii MaTepi, 0aTbka ado y TBEp/iil TPOIIOBIH CyMi 32 BUOOPOM TOTO 3
0aTbKiB a00 IHIIMX 3aKOHHMX MPEACTaBHUKIB JUTHUHU, PA30M 3 SKUM IMPOKHUBAE
IUTUHA [3].

Buznauennsi noxomy marepi, 0aTbka, y 4YacTIi BIJ SKOTO MHPUCYIKYIOTHCS
anmMeHTH, BperynboByeThesi [loctaHoBoro KMV Bim 26.02.1993 p. Ne 146 «IIpo
MepeiK BUIIB JOXO/IB, SIKI BPAaXOBYIOThCS MPU BU3HAYCHHI PO3MIPY aIMEHTIB Ha
OJIHOTO 3 TIOAPYKS, MITeH, 0aThKiB, 1HIIKX 0ci0». BinmoBigHo no 1iei [locranoBw,
ATIMEHTH YTPUMYIOTBCA 3 YCIX BHUJIB 3apOO0ITKy Ta JOJATKOBUX BHUIUIAT SK 3a
OCHOBHHM MiCIIeM POOOTH, TaK 1 32 CyMICHUIITBOM. BOHU CTATYIOTBCS 3 TOTIOMOTH TIO
COIICTpaxyBaHHI0, 0€3p00ITTIO, MEHCIH (KpiM Ha0aBOK 1HBaIiIaM | rpymu Ha 10T ),
CTUTIEH/I1}, TOXO1B BiJ| MANPUEMHUIITBA, (hePMEPCHKUX TOCTIOIAPCTB, KOOTIEPATHBIB,
IPOMAJICBKUX 00’ €HaHb, a TAKOX 13 MPUOYTKY BIJ MPHUCAAUOHOTO UM MiJICOOHOTO
rocnogapctBa. KpiMm Toro, ajmiMeHTH CIUIauyIOThCS 3 JOXO/IB OPEHJIHOI IjIaTH 3a
3eMJIIO Ta IHIIUX JKEpen 3apoOiTKy [4].

Yactunoro 1 ct. 189 CK GarbkaMm HaaHO TIPaBO YKJIACTH JIOTOBIP MPO CILIATY
QJTIMEHTIB Ha IUTHHY, YMOBH SIKOTO (PO pO3MIp aJliIMEHTIB, CTPOKH 1X BUILJIATH TOIIIO)
HE TIOBUHHI MOpyIIyBaTH iX mpama. [Ipu 1pomMy po3Mip aidiMEHTIB CTOPOHU
BH3HAYAIOTh 3a JIOMOBJICHICTIO MI>K cO0OI0, ajie 3a >KOJHMX OOCTAaBHH BIH HE MOXKE
OyTu MeHImUM BiJ mependadeHoro y 4. 2 cr. 182 CK. fkmo po3mip ajgimMeHTIB
BHU3HAUEHO Yy TBEPJid IpOMIOBIA CyMi, 0 JAOrOBOpY Tpeda BKIIOYATH YMOBHU IIPO
iH7eKcaio, Sk BuMarae 4. 2 cT. 184 toro xx Komekcy [3]. [loroBip mae Oytm
YVKJIQJICHUH MMUCbMOBO Ta MIJIATa€ HOTapiaIbHOMY MTOCBITYSHHIO. Y pa3i HEBUKOHAHHS
O0atpbkoM (MaTip’i0) CBOro OOOB’S3Ky 3a JOTOBOPOM CTSATHEHHS aJliMEHTIB
3MIACHIOETHCS HE 3a CYJOBMM pINICHHSM, a Ha MiJCTaBl BUKOHABYOIO HAIUCY
HOTapiyca OpraHoOM JIepaBHO1 BUKOHABYOI CITY>KOU.

Skmio X y TIUIaTHUKA KOIITIB HEMae B3araii JOXO/diB (30Kpema, BIH Tak
nekiapye), tutuHi BianoBiaHo A0 [Tocranosu KMV Big 22.02.2006 p. Ne 189 «IlIpo
3aTBEPJIKEHHS MOPSAIKY MPU3HAUCHHS Ta BUILIATH TUMYACOBOI JIEP>KaBHOI JOTIOMOTH
TTAM, OaThbKH SIKMX YXWUJISIOTHCS BIJl CIUIATH AJIIMEHTIB, HE MalOTh MOMKJIMBOCTI
YTPUMYBaTH JUTUHY a00 MicCIIe IPOXKUBAHHS iX HEBIJOME)» MPU3HAYAETHCS THMUYACOBA
nepxkaBHa Jonomora B po3mipi 30% MOpPOXKUTKOBOTO MIHIMYMY Ha JIUTUHY
BIJIMTOBITHOTO BIKY, SIKMI BCTAHOBIIOETHCA 3aKOHOM TIpo OroxkeT [5]. 30kpema, 3aKoH
VYkpainu «IIpo Oromxker Ha 2025 pik» y cT. 7 BctaHOBII0€ y 2025 poIii POKUTKOBHIA
MIHIMYM Ha JITei BiKOM 110 6 pokiB: 3 1 ciunsa — 2563 rpuBHi; aiTel BikoM Big 6 10 18
pokiB — 3196 rpuBensb. [linpaxyBaBiiy, MOXXHa BCTAHOBUTH, 110 TUTHHA BIKOM JI0 6
pokiB oTpuMae 768,9 rpH., a AUTHHA BiKOM BiJ 6 10 18 pokiB — 958,8 rpH [6]. OTxe,
SKIO TJIATHUK aJliIMEHTIB NMPUXOBYE CBOi JOXOAW Ta YXWIAETHCS BiJ BUKOHAHHS
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3000B’s13aHb, X04a MPH I[LOMY MAa€ BUCOKUW PIBEHBb KHUTTS, TUTHHA OTPUMYE JTUIIC
MiHIMaJIbHY COLlaJbHY JIOMIOMOTY, sIKa He 3a0e3neuye il HaJlIeXHOTO PIBHS KUTTS. Y
pe3ybTaTi Bech (\1IHAHCOBH TSATap yTPUMaHHS IUTUHU JISITa€ Ha TOTO 3 0aThKIB, 3 KUM
BOHA TIPOKUBAE.

JluTrHa Mae IPaBO HA TAKy K IOMIOMOTY, SIKITIO alliMEHTH BiJ OJJHOTO 3 0AaTHKIB
HE CIUIauyIOThCS Yepe3 YXWICHHS BiJl IXHBOI CTUIATH (1110 M1ATBEPKYETHCS TOBIIKOIO
BUKOHABYOi CIy>XOM MpO HEBUKOHAHHS PIIICHHS CyAy MoHaja 6 wicsiiB). Takox
JIOTIOMOTa MPU3HAYAETHCS, SIKIIO OJIMH 13 0aThKIB MepedyBae mij] apelToM, CIIiJICTBOM,
Ha MPUMYCOBOMY JIIKYBaHHI, Y MICIIX MO30aBJICHHS BOJI, BU3BHAHUIN HEJ1€31aTHUM,
MPOXOJIUTh CTPOKOBY CITy>k0y ab0 fKIIO Horo micuenepeOyBaHHs HEBIIOME.

OTxe, mompu ICHYHOYE IMpPaBOBE pEryJIIOBaHHS, €(PEKTUBHICTH MEXaHI3MIB
MPUMYCOBOTO  CTATHEHHS QJTIMEHTIB 3alIUIIAEThCS HHU3BKOK. AKTyaJIbHUMH
3QJIMIIAIOTHCS  TIMTAHHSA YJIOCKOHAJCHHS KOHTPOJIIO 3a JOXOJaMH OOpKHUKIB,
MOCWJICHHS BIJIMOBINAIBHOCTI 3a YXWICHHS BiJl CIUIATH aJiMEHTIB, a TaKOX
30UTBIIEHHSI PO3MIPY COLIAIBHOT JOTIOMOTH MITSIM, SIKI HE OTPUMYIOTh HaJIEKHOTO
¢dinancoBoro 3abe3mnedeHHs. Tomy MoAabllie BIOCKOHAJICHHS 3aKOHOJABCTBA Ta
MEXaHI3MIB HOro peanizallii € HeOOXiJHOK YMOBOIO JUIsl 3aXHCTy IpaB JiTed Ta
iXHBOTO HAJIC)KHOTO YTPUMAaHHS.
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BUKOHAHHA JOT'OBIPHOI'O 3050B’SA3AHHA B YMOBAX
POPC-MAXKOPHUX OBCTABHUH: ITPOBJIEMHU TA IIJIAXHU
BUPIHIEHHA

Kpicrina Kaaroxkna
3000y8auKa opy2oco (mazicmepcvkozo) piens euwyoi oceimu HasuanvHo-
HAYK0B8020 IHCIMUmMymy npasa JlepicasHozo nooamrkogozo yHieepcumemy, m. Ipninw,
Ykpaina

Haykoeuii kepienuk: Jlaroscbka Harasmis

Kauouoam opuouyHUx HaykK., O0yeHm,

ooyenm Kageopu YyusinbHO20 npasa ma npoyecy

epacasnozo nooamkosozo yHnieepcumemy, m. Ipnines, Yxpaina

['moGanbHi  TOTPSICIHHS OCTaHHIX poOKiB, sK-0T mnangemis COVID-19,
noBHOMacIITaOHa arpecis pd mpotu YKpaiHH, a TaKOK CHEPreTUYHI W €KOHOMIYHI
KpHU3H, CEpHO3HO YCKIATHUIN €EeKTUBHE BUKOHAHHS JOTOBIPHUX 3000B's13aHb. Uepes
11l OOCTaBUHM CTOPOHHM YacTO CTHKAIOThCS 3 HEMOXJIMBICTIO BUKOHAHHS CBOIX
00OB’sI3KIB, IO CTBOPIOE TOCTPY HEOOXIJHICTh Yy IMpPaBOBUX MEXaHI3Max JUIs
3BIJILHEHHS B1Jl BIAMOBIAILHOCTI 200 3MiHU YMOB JIOTOBOPY.

3rigHo 31 crarteto 617 [{uBibHOTO KOjAEKCY YKpaiHu, ocoda, sika mopylinia
3000B’s13aHHS, 3BUIBHSETHCS B1Jl BIAMOBILAQIBHOCTI, SKIIO JOBEIE, [0 MOPYIICHHS
cTajocsl BHACHIIOK il HenepebopHoi cwn (pope-maxopy) [1]. Ilin nHenepebopHOIO
CWJIOIO PO3YMIIOTh HAaJ3BUYAHYy Ta HEBIJBOPOTHY 3a JaHUX YMOB IMOAIN0, IO
00’€KTUBHO YHEMOXUIMBIIIOE BUKOHAHHS 3000B’si3aHHsS. TakuM YWHOM, 3aKOH
BCTAHOBJTIOE OAJTAHC M1 TIPUHITAIIOM 000B’I3KOBOCTI JOTOBOPY (pacta sunt servanda)
Ta HEOOX1HICTIO 3aXUCTY CTOPIH BIJl HACIIIKIB HeMepe10auyyBaHUX MOIIH.

OCHOBHUM JOKYMEHTOM, SIKHI 3aCBIIUy€ HACTaHHS (pOpC-MaKOPHUX OOCTaBUH,
e ceptudikat ToproBo-npomucnoBoi mnanatu Ykpainu (TIIII), mo Bumaerbcs
BIJIMOBIHO 10 3akoHY Ykpainu «I[Ipo ToproBo-npomMucioBi nanatu B Ykpaini» [2].
Takuit ceptudikat He 3BUIBHSE BiJ BUKOHAHHSA 3000B’SI3aHHS MOBHICTIO, aJieé MOXeE
OyTu mMiJCTaBOIO MJisl 3BUIBHEHHS CTOPOHM BiA MTpadHUX CaHKIINA, TeHi abo
BIJIIKOTyBaHHS 30MTKIB 3a MPOCTpOUEHHA. BogHOUYac cy10Ba mpakTuKa MiAKpecroe,
o caMm (akT icHyBaHHS (HOPC-MOKOPHUX OOCTaBHH HE € aBTOMATUYHOIO ITi/ICTaBOIO
JUTS 3BUTBHEHHS BiJl BiZIMOBIMATBHOCTI — HEOOXIHO TOBECTH MPUYUHHO-HACIIIKOBUI
3B’ 130K MIXK ITOI€0 Ta HEMOJKIIMBICTIO BUKOHAHHS 3000B’s13aHH4 [3, ¢. 74].

KitouoBa mpoOiema mojisira€ y BIJICYTHOCTI €IMHOTO TIIyMayeHHS MOHSTTS
«popc-maxop». OCKUTBKA 3aKOHOJABCTBO HE MICTHTh BHUEPITHOTO CIHCKY (opc-
Ma)XOPHUX OOCTaBUH, CyAU HAAUICHI IIUPOKUMH AUCKPEUIMHUMU TOBHOBAXXCHHIMH.
SAckpaBum npukiiagom € nosuiis BepxoBuoro Cyny (mocranoBa Big 05.07.2022 y
cipaBi Ne 910/11450/20), ne 3a3HaueHO, IO KapaHTUHHI OOMEXKEHHS HE 3aBXKIH
ABTOMATUYHO BU3HAIOTHCSA (POPC-MaKOpPOM, SIKIIO CTOPOHA MOTJIA TMEPea0avYuTH IX
BITUB 200 Maja MOXKJIUBICTh BUKOHATH 3000B’s3aHHS 1HIIMM CIIOCOOOM (30Kpema,
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JTUCTAHIIIHHO abo0 13 3amydeHHsM TpeTix oci0) [4]. Takwil miaxix MigKPEcToe
HEOOX1IHICTh 1HUBIAYaJIbHOTO aHaI3y KOXKHOI KOHKPETHOI CUTYyallii.

Oco6nuBoro 3HaueHHs HaOyBa€e BIMCbKOBA arpecis pocii mpotu YKpainu, 1o
tpuBae 3 2022 poxy. Toproo-mpomucioBa mnanara YkpaiHu o(]imiiiHO BHU3HaIA
BIMCBHKOBI Ji1i (hopc-MakOpPHOIO 0OCTAaBUHOIO IS BCIX Cy0O’€KTIB TOCIOaplOBaHHS Ha
teputopli Ykpainu [5]. [Ipore HaBiTh y LIbOMYy BUNAAKY CYAM YacTO BHMAararoTh
MiATBEP/DKCHHS] BIUIMBY BIHHM caMe€ HAa MOJKJIMBICTP BUKOHAHHS KOHKPETHOTO
3000B’s13aHHs. Tak, y pimenHi ['ocnonapcekoro cyny M. Kuesa Big 30.03.2023 y
crpaBi Ne 910/19437/22 3a3HaueHo, 1110 CTOpOHA TOBUHHA JJOBECTH, IKUM CaMe YHHOM
BIMCBHKOBI [I1i 200 pyilHYyBaHHS 1HQPACTPYKTYpPH NEPEMIKOIUIN BUKOHAHHIO JOTOBOPY
(30Kpema, 4Yepe3 3HMINCHHS CKJIQAiB, TPAHCIIOPTHUX IUIAXiB a00 HEMOXKJIUBICTh
JOCTYITY 10 TIPUMIIIICHB ).

OkpeMuM acIeKTOM € BIJIMIHHICTP MK THMYacOBOIK HEMOXKIUBICTIO
BUKOHAHHS 3000B’SI3aHHSI Ta WOTO MOBHOIO HEMOXKIIMBICTIO. Y MEPIIOMY BUIAAKY
3aKOH JIOMYCKAa€ BIJICTPOUYKY BUKOHAHHS (MOpATOPIif), TOMI K y JPYyromy — JOTOBIp
Moke OyTu posipBanuii Ha miactaBi crarti 607 LK VYkpainu, sika mepenbauae
MPUIMHEHHS 3000B’s13aHHS Y€pe3 HEMOXIIUBICTh oro BukoHaHH4 [1]. Ha mpaktuii
CTOPOHM YacTO OOMpAIOTh HUISX MEPEeroBOpiB ab0 3MIHKM yMOB JOTOBOpPY, 1100
30eperTy rocno1apchbki BIIHOCUHU MICHs CTa0UII3allli CUTYaIIil.

He MeHI BaxJiMBOO MpOOJEMOIO € 3JI0BXKMBAHHSI MIPaBOM Ha MOCHJIAHHS Ha
dopc-maxop. Jleski cyd’€KTH rocnoiaproBaHHsI BUKOPUCTOBYIOTh €M 1HCTUTYT IS
YHUKHEHHSI BAKOHAHHSI CBOiX OOOB’SI3KiB, HABITh KOJIM BUKOHAHHS OYJIO MOKJIMBHUM.
Cyau y Takux BUNAAKaX 3aiMarOTh KOPCTKY TMO3UIIII0, BUMATralun JOBEACHHS caMme
«HEBIIBOPOTHOCTI» 00cTaBuH. Hanpukian, y cipasi Ne 922/1672/22 I"ocnionapchKuii
cya XapKiBCbKOi 00JIacTi BIIMOBHB Yy 3BUIBHEHHI BiJI BIJMOBIIAJIBHOCTI, OCKUIBKH
BIJIMOBIa4 HE HAJaB JIOKa3iB, IO BIMCHKOBI il JIWCHO YHEMOXXJIHBHIM JIOCTABKY
TOBapy 3a JIOrOBOPOM.

CydacHa mpaBoBa JOKTPHHA IMPOIOHYE KiJIbKa HAMpsSMIB YyAOCKOHAJICHHS
IPaBOBOIO pEryjlOBaHHA Yy Miil cdepi: po3poOJeHHS €IUHUX METOAMYHUX
PEeKOMEH Al 100 JIOBEICHHS HasIBHOCTI (DOpC-MaKOPHUX OOCTABUH, y TOMY YHCIII
3 ypaxyBaHHsIM cIielu(iKu OKpeMHuX Tamy3ei (Jorictuka, OymiBHULTBO, IT-cdepa);
PO3IIMPUTA MOXKJIMBOCTI JUCTAHLIMHOTO MiATBEP/KEHHS (opc-Maxkopy uepes
€JIEKTPOHHY cHucTeMy TOproBo-mpoOMHUCIOBOI MajaTH; MepeadadynTtu OO0O0B’ 30K
CTOPOHHU TMOBIJIOMJISITU KOHTpareHTa Npo HACTaHHS (OPC-MaKOPHUX OOCTAaBHH Y
PO3yMHUH CTpOK, SK 1€ NependadyeHo MIXHAPOJHMMHU JOTOBOpaMHU (HAMPHUKIIA,
[Mpunuunamu YHIZIPYA).

TakuM uuHOM, IHCTUTYT (OpC-Ma)KOpPy BHUKOHYE BaXKIMBY (YHKIIIIO
OaJlaHCyBaHHSI MK MPUHIIAIIOM CTaOUIBHOCTI JOTOBIPHUX BIAHOCHH 1 HEOOXITHICTIO
3aXMCTy CTOPIH BiJl HACHIJKIB HemepemdOaduyBanux mofiid. [Ipote foro edextrBHE
3aCTOCYyBaHHA MOTpeOy€e HAJICKHOTO JTOKA3yBaHHS, YITKOI IPABOBOI MO3HIIIT CY/iB Ta
PO3BUTKY MPAKTUKU JOOPOCOBICHOTO BUKOPUCTAHHS CTOpOHaMH. B ymoBax cydacHux
BUKJIMKIB — 30KpeMa BifHHM, EHEPTeTUYHUX KpHU3 Ta €KOHOMIYHOI HECTaOUIHbHOCTI —
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MUTAHHS IPABOBOTO PETyIIOBaHHs (Popc-Makopy HaOyBae HE JTUIIE FOPUAUYHOTO, ajle
i COIiaIbHO-€KOHOMIYHOTO 3HAYCHHSI.
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IIpuHIMn 100POCOBICHOCTI AK KpUTEPiil MexX 3AilCHeHHSI HMBUIbLHUX NMPAaB

BikTopia Kosbacrok
3000y6auKa Opy2020 (MazicmepcvbKko2o) pieHs uuioi oceimu
lepacasrnozo nooamkoeozo yHieepcumeny,
M. Ipnins, Yrpaina

Haykoeguit kepisnuk: Harasis HoBunbka

00KMOp 1OPUOUYHUX HAVK., npogecop,

npogecop kaghedpu yusinbHo20 npasa ma npoyecy
Heporcasnozo nooamroeozo ynisepcumemy, m. Ipninv, Yxpaina

[Tpuntun mobpocoicHoCTi (bona fides) € OHIEIO 13 OCHOBOIOJIOXKHUX 3aCal
PUBATHOMPABOBOTO peryitoBaHHsA. CyTHICTh O3HAUYEHOTO TPHUHIIMITY BUILIMBAE 31
crarti 13 [uBinbHOrO KOAEKCY YKpaiHW, y SKIM OKpECICHO MeXl 3/I1MCHEHHS
IIUBUIBHUX IIPaB — TaK, YC1 YYaCHUKHY [IUBLILHUX IPABOBITHOCHH IIOBUHHI JIISITH YECHO,
PO3yMHO Ta CIPABEAJIMBO, YTPUMYIOUUCH B1J Oy b-SIKUX 1, IO MOXKYTh CyNIEpEUYUTH
3araJIbHOMPUMHATUM HOpMaM MopaJli a00 MarOTh HAa METI 3alOoIisTHHS IIKOIU THIITUM
ocobam [1].

Hapasi moctae mnwWTaHHS BHW3HAYEHHS 3MICTOBHMX MEX IPUHIIHAITY
100pPOCOBICHOCTI Ta KPUTEPIiB MOro 3aCTOCYBAaHHS. AJIKE Y 3aKOHOJABCTBI BiJICYyTHE
BU3HAYEHHSI TMOHATTS «JOOPOCOBICHICTH», IO 3yMOBJIIOE CKJIAIHONI Yy HOro
TIyMadeHHi. BHaciimok 4oro 100pOCOBICHICTh YacTO PO3TIISIIAETHCS CIPUMMAETHCS
auiie sk ¢popMalibHa €THYHA BUMOTA, a HE SIK JIEBUN IOPUIWYHUN IHCTPYMEHT JUIs
OITIHKH TTOBEIIHKH CTOPIiH IIUBUIBHUX MPABOBITHOCHH.

Ak 3a3naueno y moctanoBi KIIC y ckmaai BC Big 16.05.2018 y cmpasi Ne
449/1154/14, npunun go6pocosicHocTi (1. 6 cr. 3 IIK Ykpainu) Bupaxae BumMory
MOBOJIUTUCS YECHO, BIAKPUTO Ta 3 YypaxyBaHHSAM IHTEPECiB 1HIIOI CTOPOHH
npaBoBigHomeHHs [2]. C. II. IlorpeOHAK BHUOKpEMIIIOE€ Taki CKJIAJOBI MPUHIUITY
n00pOCOBICHOCTI: JOOPOCOBICHICTh TiJ 4Yac peani3auii cyO0’€KTHBHMX MpaB 1
MOBHOBAYKEHbB, a TAKOXK TOOPOCOBICHICTH P BUKOHAHHI IOPUAUNYHUX 000B’s13KIB [3].

FO. A. Tobota po3risiiae 100pOCOBICHICTh Yy IUBIILHOMY MPaBi KPi3b NPU3MY
JIBOX B3a€EMOIIOB’SI3aHUX KPHUTEPIiB - CyO0’€KTMBHOTO Ta 00’ekTHBHOTO [4, C. 68].
CyO’ekTHUBHUNA KpUTEPil TOOPOCOBICHOCTI, HA MOro JAYMKY, O3HA4ae€, 10 ocoba He
3HaMa mpo ¢akTH, SKi MOTJIM O MEepenIkoKaTi BUHUKHEHHIO Y Hei IIEBHOro IpaBa.
Cnig 3ayBaKuTH, IO Taka HEOOI3HAHICTh OCOOM MOBMHHA OyTH PE3yJNbTaTOM HE
0aiiTy>KOCTI 4d HEA0ANIOCTi, a HAJIEKHOI CyMJIIHHOCTI, 00a4YHOCTI Ta TypOOTIMBOCTI
OJI0 TpaB IHIMMX OCIO, SIKOT BHUMAararoThb KOHKpEeTHI oOcTtaBuHH. OO0’ €KTUBHHIA
KpUTEpiit JOOPOCOBICHOCTI, Y CBOIO UEPTy, MOB’SI3YETHCS 3 CUTYAIlISIMU, KOJIU 0co0a
¢b13u4HO He Moria OyTu 0013HAHOIO MPO TIEBHI 0OCTaBUHU - TOOTO iICHyBaJla peaibHa,
HerepeOopHa HEMOXKIIMBICTD TI3HATHCS TIPO HHUX.

BBaxkaeMo, 1110 came pO3yMHICTh BUCTYIA€ MEBHUM MIPUIIOM JI0OPOCOBICHOCTI
Ipy BUKOHAaHHI OOOB’SI3KIB Ta 3[1MCHEHHI MpaB. AJ)Ke BOHA BUMAarae BiJl yYaCHUKA
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IIMBUIBHHX TIPABOBITHOCHH HE JIMIIIE HE IIIKOJUTH, a i JISITH TaK, K OU disia Oyib-sKa
po3ymHa, o0ayHa Ta CyMJIIHHa oco0a y TomiOHWX 0O0CTaBHMHAX, IO BCTAaHOBIIIOE
CBOEPITHUHN TIpodeciitHuil cTaHAapT JO0ANITUBOCTI.

BaxiuBuM KOHIENTOM, SKHI NEPEeTBOPIOE JOOPOCOBICHICTh Ha J1€BHIMA
IOPUIMYHUN KpUTEpid MeX 3/1HCHEHHS UUBLIBHUX IpaB, € JOKTPUHA Venire contra
factum proprium (3a00poHa CyIepeuIMBOI MOBEAIHKH ), 1110 MOXOAUTH Bl PUMCHKOTO
NPUHLUNY non concedit venire contra factum proprium — «HIXTO HE MOXE JISITH
BCyTieped CBOIM MOMepeaHiM Aisim». Briepiie o3HaueHy JOKTpUHY OYJI0 3aCTOCOBAHO
y nocranoBi Benukoi Ilamatu BepxoBHoro Cyay Bim 05.06.2018 y cnopasi Ne
338/180/17 [5].

Ha mamy aymKy, JOKTpHHA € TPSIMHM BTUICHHSAM OO0 €KTHBHOTO acCIEKTY
T0OpPOCOBICHOCTI, OCKIJTBKA CHOpsIMOBAaHA HA 3aXUCT OOIPYHTOBAHOI JIOBIPU
KOHTpareHTa, KOTPHi, MOKJIAJal0uuCh Ha TOCIIIOBHY TMOBEIIHKY 1HIIOI CTOPOHH,
dbopMye OUIKyBaHHS IIOA0 CTaOUIBHOCTI MpaBOBIIHOCHH. HaTowmicTh, moOpyIIeHHS
MPUHITUITY TTOCITIZIOBHOCTI BBAKAETHCS 3JI0BKUBAHHSIM MPABOM Y «IHIIMX dhopmax» (4.
3 ct. 13 LUK Ykpainn), uio He motpedye N0BEEHHS 3710T0 HaMmipy (animus nocendi),
a/pKe JIOCTaTHIM € BCTaHOBJIEHHS (PakTy HEIMOCTIJOBHOCTI Ail Ta 1i HEraTUBHOIO
BILJIMBY Ha 1HIIY CTOPOHY.

Bigrak, moOpOCOBICHICTh y Cy4acHOMY IPAaBOPO3YMIHHI HE 3BOIUTHCS 10
MOpanbHOi Kareropii, a HaOyBa€ pEryJIsITHBHOIO 3HA4YeHHs, BUCTYMAIOYH
iHCTpYMEHTOM MPABOBOI OLIHKM IOBEIIHKM CTOPIH. [i 3acTOCYBaHHs 03BOJISE CyaaM
BIIHOBJIIOBaTH  OajlaHC MDK  (OPMAIbHOIO  3aKOHHICTIO Ta  (DAKTUYHOIO
CIIPaBEJIMBICTIO, 3a0€3MEUYyI0UYH peasizalliio I[IHHICHOTO aCleKTy UBIJILHOTO MpaBa,
COpSIMOBAHOTO Ha TMOBary A0 TIAHOCTI, mepeadadyBaHOCTI i 1 CTabUTBHOCTI
MIPaBOBITHOCHH.

OTxe, NOpPUHLIUI JOOPOCOBICHOCTI € CHCTEMOYTBOPIOIOUMM MEXaHI3MOM
MPUBATHONIPABOBOTO PEryJIOBAaHHS, AKUM HE JHIlEe BU3HAYAE€ MEXI 3IHCHEHHS
Cy0’eKTUBHUX IpaB, a il 3a0e3meuye y3ro/HKeHICTh yCi€l CHCTEMH LIUBUIBHOTO MpaBa 3
byH1aMeHTaIbHUMU 3aCaJJaMU CIIPABEUIUBOCT], PO3yMHOCT] Ta PIBHOCTI CTOPIH.
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OCOBJIMBOCTI TAPAHTYBAHHA TPYTOBUX ITPAB
HOJINEUCBKUX
AK ITYBJITYHUX CJAYKBOBIIB

Mupociaasa Kononcoska
3000y6a4 0c8imu 0py2020 POKY HAGYAHHS IOPUOUYHO20 (aK)yibmenty
Bonuncekozo nayionanvnozo ynigepcumemy imeni Jleci Ykpainku
m. Jlyyvk, YVrpaina

Haykosuii kepienuk: Oxcana Crapuyk

KaHouoam puousHux Hayk, OOyeHm,

ooyenm Kagpedpu YusiibHO-NPABOBUX OUCYUNTIIH

Boauncvroeo nayionanvrozo ynisepcumemy imeni Jleci Ykpainku
M. Jlyyvk, YVrpaina

[Tomimis 3aiimae BaxksuBe Miciie y cdepi 3a0e3nedeHHs myOaiYHOro MOPSIKY,
3aXHCTy MpaB 1 cBOOOJ TpoMajisiH, 00pPOTHOM 31 37MOYMHHICTIO. BogHowac myOmiuH1
CITY>K00BIIl € Cy0’€KTaMH TPYJOBUX MPABOBITHOCHH, SIKI MOTPEeOYIOTh HAJIEKHOTO
IIPaBOBOTO 3aXKCTY 3 OOKY Jiep>KaBU. AKTYaJIbHICTh AOCIIPKEHHS MOJISTa€ y TOMY, 110
TPYJIOBI MpaBa MOMIIEHCHKUX MalOTh cHeUu(IUHUNA MyOIIYHO-IPABOBHI XapakTep,
AKUW BIAPI3HSAE iX BIJ 3BUYAHUX TPYAOBUX NPABOBIIHOCHH, SIKI NependayeHi
KonexcoMm 3akoHIB mpo mpaio YKpaiHu, 10 3yMOBJICHO CIY>KO0BOIO JTUCIUIUIIHOIO,
0COOJIMBUMH YMOBaMH Tpalll, BACOKMM PIBHEM BIAMOBIJaIbHOCTI Ta HEOOX1JHICTIO
3a0e3MeUYCHHS IePKABHOT OC3ITEKH.

[IpaBoBHil cTaryc MOJILEHCHKOTO SIK MyOJIYHOIO CIYXOOBLS PEryIHETHCS
CUCTEMOI0 HOPMATHBHO-TIPABOBUX aKTIB (K 3aKOHIB TakK 1 Ta MIJ3aKOHHUX aKTiB),
OCHOBHMMH 3 sikuX €: Konctutyuist Ykpainu [ 1], 3axkonu Ykpainu: «IIpo Harionansny
nomitioy [2], «IIpo Jucuumninapauii cratyt HamionanbHoi momiii Ykpaiam» [3],
Konekc 3akoHiB npo mnpairo Ykpainu [4], nig3akonHi aktu (Hakazu MBC, iHCTpyKiii
IIOJI0 TPOXOJKEHHSI CIY>KOW, TMOJIOKEHHS MPO TPOIIOBe 3a0e3MeyYeHHs, MOPSJIOK
HaJaHHS BiJIITYCTOK TOIIIO).

Sk naromomrye I'. 1. Jlamina, mpaBoBHii CTAaTyC MOJMILEHCHKOTO OXOIUIIOE TPH
B3a€MOIIOB’sI3aH1 €JIEMEHTHU: CITy>KOOBO-IIPaBOBUIA, COI[IaIbHO-TIPABOBUI 1 MOPAJIbHO-
etnunuii. llepmmii Bu3Hauae cay:k00BI TOBHOBaXXEHHS, NPYTHH — TapaHTii
MaTepiaJbHOTO Ta COI[IANBHOTO 3a0€3MEUYEeHHs], a TPETiil — BUMOTH /10 TIOBEIIHKH Ta
penyTarii mpamiBHUKa momiii [5, c. 122].

HisbHicTs HarmionanpHO1 momimii YkpaiHu chnpsMoBaHa Ha 3a0e3nedyeHHs
OXOpPOHH TPaB 1 CBOOO TPOMaJISH, MIATPUMAHHS MyOJIIYHOTO MOPSAIKY Ta O€3MeKH B
nepxasi. Bignosigno no ct. 59 3akony Ykpainu «IIpo Hamionansny mnomimito» [2],
ciyx0a B MOJILIT € Iep>KaBHOIO CITy>K00I0 OCOOJIMBOTO XapakTepy, 110 BU3HAUaE ii
nyOiuHO-paBoBY npupony. llomineichki npuiiMaioTbes Ha CiIyX0y Haka3oM
KEepIBHUKA BIAMOBIIHOTO OpraHy MOilii, BUKOHYIOTh CIIy»OOBI 3aBJaHHS,
Oe3mnocepelHbO MOB’sI3aH1 3 peajlizali€lo Iep>KaBHOI B, 1 TOMY NepedyBaloTh y
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BIIHOCHMHAX IMyOJNiYyHOTO miAmopsAKyBaHHA. OcoOnuBICTh CIyKOM B  TOJIIIT
MPOSIBJISIETBCS. B TOMY, IO YMOBH TIpaill, MOPSAIOK IPOXOJIKEHHS CITyKOH,
OUCHMIUTIHAPHA  BIAMOBIIANBHICTh PETYJIOIOTHCA — CHELiaIbHUMU  HOPMAaTHUBHO-
npaBoBUMH akTamMu, a Kopgekc 3akoHiB mpo mnpamio Ykpainu (mami — K3nll)
3aCTOCOBYETBHCSl /0 TOJILEHCHKUX Yy 4YacTHHI, HE BpEryjbOBaHIM creniaJbHIM
3aKOHOJIaBCTBOM.

Ha migrBepmxenns mporo, O. B. Ky3pMeHko 3ayBaxye, 110 myOiaigHa ciry»k0a
XapaKTEPU3YEThCSI OCOOJMBUMU OOMEKEHHSIMU MpaB  CIIyKOOBIIIB, MiJABUIIECHOO
BIJIMOBIJIATIBHICTIO 32 MPUMHATI PIILIEHHS Ta MPSMOIO MIA3BITHICTIO IepkaBi [6, c. 172].
Came TOMY MOJINEHCHKUI HE JIUIIe BUKOHYE CBOI TPYAOBI (QYHKIIIL, a i IpeAcTaBIIsie
JIEpKaBy y BIJHOCHHAX 13 TPOMaJISTHAMM.

[apanTii TpynoBUX TIpaB TOJINEUCHKUX — 1€ CYKYHHICTh IOPUIUYHHX,
OpraHizaiiifHiuX Ta COliaIbHO-€KOHOMIYHHX 3ac00iB, CIIPSIMOBAaHUX Ha 3a0€3MEeUCHHS
peasizaliii, OXOpOHHU Ta BiTHOBJICHHS IXHIX TPYAOBHX MpaB. BoHu maioTh nmoaBiitHui
XapakTep: 3 OJTHOTO OOKY, — I1€ 3arajibHi TPY/IOBI TapaHTii, 10 MOITUPIOIOTHCS HA BCIX
npaiiBHUKiB BianmoBigHo no K3nll, a 3 iHmoro — cremianbHl rapaHTii, BU3HA4YEHI
3akoHnom Ykpainu «IIpo HarionanbHy mosmiiito» Ta mig3akOHHUMU aKTaMH, 3yMOBJICHI
MyOJIIYHO-CITY>KO0BUM cTaTycoM Momineicbkux. OCHOBHE 3aBAaHHS rapaHTId MoJsrae
y CTBOPEHHI YMOB JJIsl CTaOUIBHOTO BUKOHAHHSI CITY>KOOBUX OOOB’SI3KIB 0€3 BILIUBY
30BHIIIHIX (PAKTOPIB, MOJITUYHOIO UM OCOOMCTOTO THUCKY, a TaKOX Yy 3a0€3MeYeHHI
COIIAIBHOTO Ta MTPABOBOTO 3aXUCTY MOJIIEHCHKUX.

Ax 3aznagae O. M. banaypka, rapaHTii TpyJOBUX IpaB MOJILEHUCHKUX €
BAXKJIMBOIO CKJIAJIOBOIO IIPABOBOIO CTATyCy CIY>KOOBIIS 1 3a0€3MeUyOTh OaaHC MIXK
BJIAITHUMHU TMOBHOBAKCHHSIMU JEep>KaBU Ta OCOOMCTUMH TpaBaMH MpailiBHHUKA [7, C.
210]. lo cucteMu coliaibHO-MPABOBUX rapaHTIN MOMIEHChKUX HAJIEXKaTh: IPaBO Ha
rpomiose 3a6e3neueHus (cT. 94 3akony «IIpo Harionansny nodmimiro» [2]; mpaBo Ha
BIAMOYMHOK (CT. 91 BUIE3a3HAYEHOTO 3aKOHY, BIAMOBIAHO A0 SKOi IMOJIIEHCHKI
MarTh HIOPIYHY OCHOBHY OILIadyBaHy BIANMYCTKy TpuBamicTio Big 30 mo 45 mi6
3QJICKHO BiJ BHUCIAYTM POKIB, a TaKOX JOJATKOBI BIANYCTKH Y BHIAJKaXx,
nepeadaueHuX 3aKOHOIaBCTBOM) [2]; mpaBo Ha Oe3MeuHi YMOBH CTy>KOH (TTOTIIeHChKI
3a0e3MeuyI0ThCs 3ac00aMU 1HIMBIyaIbHOTO 3aXUCTy, MEAUYHUM CTPaxXyBaHHSIM Ta
KOMITCHCAINISIMU Y pa3l TOpaHeHHs a0o 3armbeni Tij Jac BUKOHAHHS CITY>KOOBUX
000B’sI3KiB); colliaibHE 3a0e3MeUeHHs Y pa3l XBOPOOH, IHBAIITHOCTI UM CMEPTI TOIIO.

Kpim Toro, neprkapa 3abe3reuye *KUTIOBI Ta IEHCIMHI rapaHTii MOMIEHCHKUM,
aJpke BOHM MaloTh MPaBO Ha MEPIIOYEProBe OTPUMAHHSI CIIyKOOBOIO JKUTIIA, a TAKOX
Ha TICHCIHe 3a0e3nedyeHHs 3a BUCIYTOI POKIB, 3TIHO 13 3akoHOM Ykpainu «lIpo
MeHciitHe 3a0e3neueHHs 0ci0, 3BIIbHEHHUX 3 BIMCHKOBO1 CIIY)KOHW, Ta JACSKHX IHIIHMX
ocio» [8].

Uwu He OHIEIO 3 OCHOBHUX TapaHTIM TPYIOBUX MPAB MOTIIEHCHKHUX € 3aXHUCT B1J
HEOOIPYHTOBAHOTO 3BUIbHEHHSI. 3riAHO 31 ¢T. 77 3akony «IIpo HamionanbHy mosmiiiro»
[2], 3BITbHEHHA MOXJIMBE JIMINE 32 BU3HAYEHWX 3aKOHOM IIIJICTAB — JOCATHEHHS
TPAaHUYHOTO BIKy, 3a CTaHOM 3JI0pOB’S, CKOpPOYEHHS INTaTy, CIyx0oBa
HEBIJIMOBIIHICTh a00 3a BiIacHUM OakaHHsM. OCOOIMBY yBary MOIIILHO MPUTITIUTH
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rapaHTisiM 3axXUCTYy Bl JUCIHUIUIIHAPHUX 3JOBXHUBaHb. JlucHUIIiHApHUIA CTaTyT
HamionaneHoi nominii YKpaiHu BCTaHOBIIIOE, 110 CTATHEHHS Ma€ OyTH MPOMOPIIITHIM
TSKKOCTI MPOCTYIKY, a WOTO 3aCTOCYBaHHS — OOIPYHTOBAaHHM Ta MOTHBOBAaHUM.
[Tomueliceknii Mae mpaBo OyTH BHUCIyXaHUM IIEpe]] BUHECEHHSIM pIIIEHHS IPO
nokapanHsa (ct. 22 Craryty) [3]. A TOoMy, MpaBOBHIl MeXaHi3M IUCIUILTIHAPHOI
BI/IMOBIAILHOCTI MOJIIIIEHCHKUX BUKOHYE 3aXUCHY (PYHKIIII0, OCKUIBKY CIIPSIMOBaHUMN
HE JMIE Ha TOKAapaHHSI, a W Ha MOMEpPePKCHHS 3JIOBXKHBAaHb B0 3 OOKY
KEpIBHUIITBA.

OTxe, rapaHTyBaHHS TPYAOBHUX MPaB MOMILEHCHKUX K MyOIIUYHUX CIIYKOOBIIIB
€ KIo4YoBUM Il edeKTUBHOro (yHkiioHyBaHHsS HamionanbHOi mnomimii Ta
dbopmyBaHHs TIPaBoOBOi AeprkaBu. [IpaBoBuil cTaTyc MOJMIIEHCHKOTO MOETHYE TPYIO0BI
Ta MyOJIYHO-CITY»KOOB1 €JIEMEHTH, a HasiBHAa HOPMATHBHO-IIpaBoBa 0a3za 3ade3mnedye
peaizallito 1ux npas. EQekTuBHUN 3aXUCT TPYNOBUX IIPaB CIPHUSIE TOBIP1 TPOMAISH,
CTaOLIIBHOCTI KaJpOBOTO cmany Ta PO3BUTKY JIEMOKPAaTHYHOTO CYCHUIbCTBA, €
JAIOANHA, 11 KUTTS Ta 3A0pPOB’SA, YecTb 1 TIJHICTb, HEJOTOPKAHHICTH 1 Oe3meka
BU3HAIOTHCS] HAMBUILIOKO COLIIAJIbHOO LIHHICTIO.
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IUABLJIbHO-IIPABOBI TAPAHTII 3AXUCTY HEMAWHOBUX ITPAB
BUKPUBAYIB KOPYIIIIII

Tersana Kpasuosa, Onena LIBiryH,
3000y6auxu nepuiozo (baxanasepcvkoco) pieus euwjoi oceéimu HHI npasa
epoicasnoco nooamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

Haykoeuit kepienuk: Haragis Jlaropcbka

KaHouoam opuoutdHux Hayk, OOyeHm,

ooyenm Kagheopu YusiibHO20 Npasa ma npoyecy,
epoicasnoco nooamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

CydacHu#l eTam pO3BHUTKY YKPAiHCHKOTO CYCHUIBCTBA XapaKTEPHU3YETHCS
IHTEHCUBHUM YTBEPJUKEHHSIM 3acaj J0OpOYECHOCTI, BIIIKPUTOCTI, IPO30POCTI Ta
BEPXOBEHCTBA IpaBa, M0 Oe3mocepeHhO BIUIMBAaE Ha (opmyBaHHS €dEKTHUBHUX
MEXaH13MIB 3a1o0iraHHs KOPYIIIIii.

VY 1bOMy KOHTEKCTI O0COOJIMBOiI aKTyaJIbHOCTI HaOyBa€ MUTAHHS BHU3HAYCHHS
MPaBOBOT'0 CTaTyCy BUKpPHUBAUiB KOPYIILIi K KIOUYOBUX CYO’€KTIB aHTUKOPYHIIHHOI
TUSITBHOCTI, @ TAKOXK 3a0€3MeUYeHHS 3aXUCTY HEMaHOBHX TPaB TaKUX 0Ci0.

Bukpupau — ¢i3uyHa ocoba, sika 3a HaIBHOCT1 IEPEKOHAHHS, 110 1H(popMallis €
JOCTOBIPHOIO, MOBIJOMMWJIA MPO MOXJIMBI (DAKTH KOPYMUIMHUX a00 IOB’A3aHUX 3
KOPYTMIIIEI0 MPaBONOPYIIEHb, KO Taka 1H(pOpMaIlia cTajia il Bijoma y 3B’ 43Ky 3 il
npodeciiiHO, rOCI0IapChKO0, TPOMAJICHKOI0, a00 1HIIOK MIsUIbHICTIO [1].

[IpaBoBuIl  cTaryc  BUKpHMBaya  BHU3HAYAE€TBCA  3aKOHOM  YKpaiHU
«IIpo 3amobiranHs kopymiii» [1], BIAMOBIZHO JO TOJIOXKEHb SKOTO BHUKPHBAY
HAJUICHUI CHeliaJbHUMU MpaBaMH Ta TapaHTISIMHM, COPSIMOBAaHUMHU Ha 3aXHUCT HOTO
BiJI 3BUIbHEHHS, NMCKPUMIHAINT Ta I1HIIMX HETaTUBHUX HACHIJKIB, TOB’S3aHUX 3
pO3KpUTTAM 1HopMmartii [2, . 15].

[le BKiIIOUaEe SIK OpraHi3aiiifHi MeXaHI3MH — JOCTYyN A0 Oe3MeYHHX KaHaJiB
MOBIIOMJICHHS, KOH(QIICHIINHICTh, 3aXUCT Bl THCKY Ta MEpeciiayBaHHS, TaK 1
MBUILHO-TIPABOB1 1HCTPYMEHTH, CIPSMOBaHI HAa 3aXUCT HOro HEeMaWHOBUX IpaB,
30KpeMa: 4ecCTi, T1THOCTI Ta AIOBOI pemyTarlii, MpaBa Ha oBary 0 IPUBATHOTO KHUTTS
[1].

[HmMMM HOPMATUBHO-NIPABOBUMHU aKTaMH, IO PETYIIOIOTh MUTAHHS 3aXHUCTY
BUKpuBauiB €: [{uBinbHui kojnexc Ykpainu [3], Kpuminanbauii kogekc Ykpainu[4],
MixxHapo/iHI KOHBEHIIII Ta yroju, patudikoBaHi YKpaiHOwO, 30kpemMa €Bporencbka
KOHBEHIIISI 3 TIpaB JIOAUHU[S].

lapanTii 3axuWcTy mpaB BHKpUBa4iB y TmpodeciitHiii chepl € KI0Y0BUM
ITHCTPYMEHTOM y OOpOTHO1 3 KOPYMITIE€I0, TPOTE HE3BAXKAIOUM Ha MPOIIEC rapMOHi3allii
3aKOHOJIaBCTBA YKpaiHM O €BPOMEHCHKUX CTAaHAApPTIB 1 HASBHICTh BHU3HAYEHOTO
KOMILJIEKCY TaKUX TapaHTii B YKpaiHi, Ha MPaKTHI[l BUKPUBAUl CTUKAIOTHCS 3 HU3KOIO
npobJieM y peaiizarii CBOiX HeMaiHOBUX IIPaB.
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Jlo Takux mpoOieM MOKHa BIJHECTHU: BIACYTHICTh €(EKTUBHHUX MEXaHI3MIB
3aXUCTY, CKIJIQIHICTh NPOLEAYPH OTPUMAHHS CTaTyCy BHUKpHBaya, HEIOCTATHHOIO
MPAKTUKOIO 3aCTOCYyBaHHS TMepeadadyeHnX 3aKOHOJABCTBOM TapaHTid, a TaKoX
Hee()eKTHUBHICTIO 3aXOIB pearyBaHHs Ha BUIAJKH MOPYIIEHHS IPaB BUKPUBAYIB Ta
BUIAJKU IPpoeciiHOro 1 COIllabHOTO NepeciiayBanus [2, c. 17].

VY 3B’S13Ky 3 IIUM OCOOJIMBOr0 3HA4YCHHS HAOyBa€ IMBIILHO-TIPABOBUM aCIIEKT
3aXUCTYy HEMAaWHOBUX TNpaB BUKPWBAYiB, KU Mae 3a0e3meuyBaTH peajbHy Ta
e(heKTUBHY OXOPOHY iX 0COOMCTOT CPepH KUTTS, 1110 € BAXKIMBOIO YMOBOIO 3MIITHEHHS
MIPUHITUITY BEPXOBEHCTBA MpaBa Ta JOBIPH 'POMAJISH JI0 iIHCTUTYTIB JIEPKaBHOT BIIaIH
[6, c. 820].

OTxe, HE3BaXalOyu Ha Te, IO 3aKOHOJABUO B YKpaiHi rapanTii 3aXHCTy
BUKPHUBAYIB Tiepe10aveHi 1 BU3HAHI BXJIMBUMU, MPOTE, IXHA peanizallis mo3oaBieHa
HaJIeKHOI €(PEeKTUBHOCTI.

Tomy, niia epekTuBHOTO (QYHKIIIOHYBAHHS IHCTUTYTY BUKPUBAHHS B YKpaiHi Ta
3a0€3MeUYeHHs] HAJEKHOTO 3aXHCTy TMpaB BUKPUBAUIB, SIK J1€BOTO MEXaHI3MY
3amo0iraHds  KOpyIilii, HEOOXIJHO BXXUTH KOMIUICKCHHX 3axO0JiB B YacTHHI
YAOCKOHAJIEHHS 3aKOHO/1aBUO01 0a3u, 30Kpema:

. Ha 3aKOHOJABYOMY pIBHI 3aKpIMUTH 3alpOBaKEHHS Ta PO3BUTOK
e(EeKTUBHUX 30BHIIIHIX KaHAIIB JjIi aHOHIMHOI'O IMOBIJOMJICHHS TIPO KOPYIILIMHI
MIPaBOIOPYILICHHS, 1110 3a0€3MMeuy0Th KOH(DI1ACHIIIHHICTh Ta O€3MEeKy BUKPUBAYIB;

. IUIIXOM BHECEHHS 3MIH 10 3akoHy Ykpainu «IIpo 3amobiranss
KOPYIILID» COPOCTUTH MPOIEAYPY OTPMMAHHS CTaTyCy BHUKpMBaua Ta 3a0€3MEUEHHS
JOCTYMY JI0 HEOOX1THO1 MPABOBOI IOTTIOMOTH;

. 3aKpIMATH HOPMH, SKI OXOIUTIOBAaTUMYTh BCEOIYHUN 1 ONepaTHBHUI
MEXaHi3M pearyBaHHs Ha MOPYILIEHHS PaB BUKPHUBAYIiB;
. nependadynT MyOIiYHUN 3BIT YIIOBHOBA)KEHOTO OpPraHy Ipo KUIbKICTb

3BEpHEHb BiJ] BUKPHBaYiB, KIJIbKICTh BCTAHOBJICHHUX MMOPYIICHb, 3aX0/I pearyBaHHs Ta
iX pe3yibTaTh — 3 METOI0 3a0e3Me4YeHHs MPO30POCTi, MiA3BITHOCTI i MOHITOPUHTY
e(EeKTHUBHOCTI CUCTEMH [7].

L1 monoxeHHsI cpsiMOBaH1 Ha 3a0e3MedeHHs €(PEeKTUBHOTO 3aXHCTy HEMAaHOBHX MPaB
BUKpPHBAUiB KOPYIIIII, 30KpeMa uepe3 TrapaHTyBaHHsS KOH(QIIESHIIMHOCTI iXHIX
MOBIJJOMJIEHb, 3aXUCT BiJl OyAb-sIKUX (DOPM JUCKPUMIHALII] Ta 3a0€3MEeYeHHS JOCTYITY
10 0e30I1aTHOT MPaBOBOi JOMOMOTH. Taki 3aX0/A1 CIPUAIOTH CTBOPEHHIO O€3MIEYHOTr0
CepeloBHUILA AJIA 0C10, SIK1 MOBIIOMIISIIOTH TPO KOPYMI[IHHI TPaBOMOPYILIEHHS.

Kpim Toro, npoBeieHHsI TPOCBITHUI[BKUX KaMIIaHIM cepej] rpOMaJIChbKOCTI Ta
MpaIiBHUKIB OPraHiB BJIAJU CIPUATHUME (POPMYBAHHIO MO3UTHUBHOIO CTaBJIEHHS [0
BUKpPHBAYIB 1 MMIJIBUILIEHHIO MPAaBOBOI KyJIbTypH. Lle 103BoNTh HE nuie GopMaabHO
3aKpIMUTH TapaHTii 3aXUCTy, a i CTBOPUTH JI€BUNA MEXaHI3M MIATPUMKUA BUKPUBAUiB
Ta 3MIITHUTH IX POJIb B AaHTUKOPYMIINHHINA CUCTEMI

Takox, kepyrourch Hopmamu JlupekTuBu €Bporneiicbkoro [lapnamenty 1 Pagu
€C 2019/1937 Bix 23.10.2019 npo 3axucT oci0, siKl TOBIAOMIISIOTH MPO MOPYIICHHS
3akoHo/aBcTBa Coto3y [8] BapTO CTBOPHUTH CIIElialli30BaHI OPraHH Ta BIPOBAAUTH
MDKHApPOHI CTaHAAPTH, @ TAKOXK MTOCHUJIMTH IIOBHOBaXKeHHsI HalloHaIbHOTO areHTcTBa
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3 MUTaHb 3aM00iraHHs KOpyMilii y cepi KOHTPOJIIO 3a JOTPUMAHHM IIPaB BUKPUBAYiB
[7].

OTxe, 3a0e3meueHHs] MPaBOBOIO CTATyCy BHKpHBauda SIK OKPEMOIro Cy0O’€KTa
AHTUKOPYMIMHOI JISJIBPHOCTI — 1€ HE JIMIIE TapaHTIs 3aXUCTy HOro ocoOucTux
HEMailHOBHUX MpaB, ajie i BaKJIUBUN €JIIEMEHT CHCTEMHOI CTpaTerii yTBepI KEHHS
T0OpPOYECHOCTI, MPO30POCTI Ta BEPXOBEHCTBA MpaBa. JIuile 3a yMOBH KOMILIEKCHOTO
X0y MOXKHa 3a0e3MeYUTH peajlbHUM 3aXHUCT MpaB BUKPUBAUIB Ta NMOOYAyBaTH
e(eKTUBHY CUCTEMY 3ano0iraHHs KOPYIIlii B YKpaiHi.
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IIJIIOBHUM JOT'OBIP SIK EOEKTUBHUI 3ACIB
BPETYJIFOBAHHS TA 3AXUCTY CIMEMHUX ITPAB

Karpina Kopoab
3100yBay nepmioro (6akagaBpChKOTO) PIBHS BHUIIOT OCBITH
HaBuanbHO-HayKOBOTO 1HCTUTYTY MpaBa Jepx’aBHOTO MOJAATKOBOTO
yHiBepcuTeTy, M. Ipminb, Ykpaina

Haykoeuii kepignuk: Jlrogmuiaa Camisiuk

Kauouoam puousHux Hayk, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma NPoyecy

lepacasnozo nooamkosozo ynieepcumemy, m. Ipnine, Yxpaina

CyyacHUil PO3BUTOK TMPABOBOi CHUCTEeMH YKpaiHU XapaKTepPU3YEThCS
MTOCWJICHHSIM POJTi IOTOBIPHOTO PETYJIIOBAaHHSA y Pi3HUX cepaxX CyCHIbHUX BIIHOCHUH,
y TOMy 4ucii ¥ y cimeiiHoMy mipaBi. OZHHM 13 1HCTPYMEHTIB, SKUH J103BOJISIE
MOAPYXOKIO  CaMOCTIMHO BHU3HAYUTH TOPSIIOK  BOJIOAIHHS, KOPHUCTYBaHHS Ta
PO3IOPSKCHHS MaifHOM, € ILIFOOHMI oroBip. MOro ykiageHHS CHpSMOBAaHE He
JUIIE Ha BPETyJIIOBaHHS MaWHOBHUX AacCHEKTIB MOAPYXHIX BIJTHOCUH, aje W Ha
3ano0iraHHsl MOKJIMBUM KOH(IIIKTaM y pa3l po3ipBaHHS LUIIOOY 4YM BUHUKHEHHS
CIOpIB 1010 CHIJIBHOrO MaiiHa.

[Imo0Huit poroip - ne nepeadadueHnii CiMEHHUM KOJIEKCOM YKpaiHu
MPaBOBUIl MEXaHI3M, 110 OQPOPMIIIOE JTOMOBJIEHICTH MIDK HapeYeHUMHU abo MIXK
TOIPY>KOKSIM TI0JI0 BU3HAYEHHS TIPABOBOTO PEXKUMY iXHBOTO MaifHa. Taka yroga Moxe
peryJoBaTH MTUTaHHS, TTOB’sA3aH1 3 MailHOM, HAOYTUM SK JI0 peecTpallii nuioody, Tak 1
IT1]1 yac HOro 1CHyBaHHS.

[IInro0HUM noroBip Moxke OyTH YKIAAEHWM TIICHS TOJAHHS 3asBH PO
peecTpalliro nUIr0y 10 OpraHiB Jep)KaBHOI peecTpallii akTiB IUBUIBHOTO CTaHy a0o B
OyIb-sikuii yac y nepiof nuio0y. O60B’I3K0BOIO YMOBOIO HOTO YMHHOCTI € MUChbMOBA
dbopma Ta HOTapiajdbHE MOCBITYEHHA, IO 3a0e3medye J0JIaTKOBI MPaBOBI T'apaHTii
JIHACHOCTI 1 3aXHUCTY CTOPIH.

Cadonuuk O.1. mponoHye po3rsiAaTH LITIOOHUM TOTOBIP SK JIOMOBJICHICTh MK
oco0aMH, 110 BCTYMAKOTh y NUTKOO, y sIKIM BU3HAYAKOThCS iXHI MalHOBI IpaBa Ta
000B’SI3KM SIK T1J] Yyac U0y, Tak 1 B pasi oro posipaHHs [1, c. 84]. Lls nmo3uis €
CIIYIIIHOIO 1 4ITKO BiJIoOpa)kae MpaBOBY MPUPOY IUTFOOHOTO JOTOBOPY, 3aKPIMICHOTO
Ha 3aKOHOJJABYOMY PIBHI.

[IpaBoBi 3acaau ykjiaajeHHs Ta il NUTFOOHOTO JOTOBOPY B YKpaiHi BU3HAYEHI
CimeliHUM KoOJEeKCcOM, 30KpemMa riaaBoro 10, crarrsamu 92—103. BianoBigHo 10 cTaTTi
92, nuttoOHUM OroBip MOKe OyTH YKJIaJeHU# sK ocob0amu, SKi MOJAlIH 3asBy PO
JIep’KaBHY PEECTPALIiO MITI00Y, TaK 1 TOIPYX KM [2].

VY crarti 97 CimeliHOT0 KOZIeKCy YKpaiHu BU3HAYEHO KOJIO MUTaHb, SIKI MOXKYTh
OyTH Bperyib0oBaHi MUTFOOHUM JIOTOBOPOM. 30KpeMa, TOJIPYKIKs Ma€ PaBo y3rOAUTH
MOPSIIOK KOPUCTYBAHHS MAHOM, 1110 TIEPEIAETHCS JIJIS 3J0BOJICHHS CIUIBHUX TTOTPEO
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CiM’1, YCTAHOBUTH MPABOBHIA PEKUM MaliHa, MOJaPOBAHOTO y 3B’ 53Ky 3 PEECTPAIIIEIO
nuio0y, a TakoXX BHU3HAYUTH TEpeliK 00 €KTiB, SIKI BBAXATHUMYTHCS CILIBHOIO
YaCTKOBOIO UM OCOOMCTOIO MPUBATHOIO BIACHICTIO KOXKHOTO 3 TOJIPYKKsI, HABITH SKILO
32 3aKOHOM TaKe MailHO HaJIeXKUTh O CHUIBHOI CyMICHOI BiacHocTi. Kpim Toro, y
HUTIOOHOMY JIOTOBOPI MOXKYTh OyTH 3aKpIIJICH] 1HIII MOJOXEHHS IIOJI0 MPaBOBOIO
pexXUMy MaiiHa MOAPYXOKS, 32 YMOBH, III0 BOHU HE CylepedaTbh MOPaJIbHUM 3acajiaM
CycHnijabcTBa [2].

VkiaganHs HUTIOOHOTO JIOTOBOPY Ha MPAKTHUI J103BOJISIE YHUKHYTH OaraThox
CHIPHUX CHUTYyalliil Ta cynepedyok y mailoyrHpomy. Ilin 4ac posrisigy crpaB y cyni
YMOBH TaKOTO JOTOBOPY MAarOTh MPIOPUTET Mepe]] 3arailbHIMU HOPMaMH 3aKOHY, 3a
YMOBH, II0 BOHH HE Cylepedyarh 3aKOHOMABCTBY 1 BIACYTHA MpsiMa 3aKOHOJaBYa
3a00poHa, 110 Y3TOJKYEThCS 3 MOJI0KEHHAMHU cTaTTl 9 CiMeltHOro KojeKkcy YKpaiHu.
Bonnouac wactuna 5 crarti 92 CK YkpaiHu 9iTKO BCTAHOBIIIOE, IO 3a IUIFOOHUM
JOTOBOPOM HE JOIYCKAEThCS Mepeiada y BIACHICTh OJTHOMY 3 MOAPY XK HEPYXOMOTO
MaliHa 4¥ 1HIIOTO MaifHa, MPaBO Ha SKE MiJJIsrae nepkaBHid peectparii [2]. Takum
YUHOM, IUTIOOHUI JTOTOBIp MOKE BU3HAUATH a00 3MIHIOBATH MOPSIOK KOPUCTYBAHHS
Ta HAJEKHOCTI MaifiHa MIX MOAPYAOKSIM, OJTHAK BiH HE HAJA€ MpaBa 3MIHIOBAaTH caM
(hakT BIACHOCTI HA 11€ MaifHO.

['onoBHOIO TepeBaro HUIKOOHOTO JOTOBOpPY € 3amoOiraHHsd MailHOBUM
cynepeykaMm y MailOyTHhboMy. BiH 03BOJIs€ 3a37ajieriib BU3HAUYUTH TMOPSIOK
BUPIIICHHS MaTepiaJIbHUX MUTaHb 1] Yac MU0y Ta y pasi po3ipBaHHS.

OcoOnuBICTIO IITIOOHOTO JIOTOBOPY € T€, IO 3aKOH 3a00POHSIE OTHOCTOPOHHE
BHECEHHS 3MiH 200 OJHOCTOPOHHIO BIIMOBY BiJl HBOTO, ITI0 3a0e3Ieuye 3aXUCT MpaB
000x crtopiH. [Ipy 1pbOMy NPUNMHEHHS NUIIOOHOTO JOTOBOPY MOMKJIMBE JIUIIE Y
CYJIOBOMY TIOPSIZIKY 32 3as1BOI0 Oy/1b-KOTO 3 MOAPY> K 32 HASIBHOCTI BAarOMUX I1ICTaB,
HAIPUKIIAJ], HEMOXJIMBOCTI BUKOHAHHS JOTroBopy. BiaMoBa Bi HUTIOOHOTO JOTOBOPY
TaKOXX MOXUIMBA LUISIXOM TOJAHHS CHUIBHOI 3asBH HOTapiycCy, MICJs 4Oro Impasa Ta
000B’s13KH, TIepe0adeHi JOrOBOPOM, aHYTIOIOTHCS 3 JHS TIMUCAHHS ITI€T 3asIBU.

OTxe, NUIFOOHUI JOTOBIP BHUCTYIA€ €(PEKTUBHUM IHCTPYMEHTOM IPABOBOTO
PEryIIIOBAHHS Ta 3aXHCTy MalHOBHX NPaB MOAPY#OKs B Ykpaii. Moro 3acTocyBans
JI03BOJISIE HE JIUIIIE BPETYIIOBATH MOPSA0K KOPUCTYBaHHS Ta PO3MOPSIKEHHS MAHOM,
a ¥ MIHIMI3yBaTl PU3UKH BUHHUKHEHHS KOHQIIKTIB y MaiOyTHbOMY. 3aKOHO/aBY€
3aKpIIUIEHHS] LbOIO 1HCTUTYTY, BUMOTH IIOAO MUCHBMOBOI (DOPMHU Ta HOTAp1ajJbHOTO
MOCBITUCHHS 3a0€3Meuy0Th HAIMHUN MEXaH13M MPaBOBO1 O€3MeKu AJis1 000X CTOPIH.

[[I1r06HUM TOTOBIP € BAXKIUBUM 3aCO00M CaMOCTIHHOTO BU3HAYECHHS MailTHOBUX
1paB Ta 000B’SA3KIB MOJAPYHAKS SIK 1] Yyac HUT00y, TaK 1 Ha BUIAJA0K MO0 po3ipBaHHS.
Bin cnpusie nependauyBaHOCTI MalHOBMX BIJHOCHH, 3amo0irae cynepeykaMm Ta
3a0e3mnedye 3axXUCT IHTEPECiB MOAPYHOKS 1 IXHIX JiTed. BukopucranHa HUTIOOHOTO
JIOTOBOPY B YKPAiHCHKIA TMPaBOBIM MPaKTHUIl MABUILYE €()EKTUBHICTH CIMEHHOTO
3aKOHOJIaBCTBA, POOJISIYM MOTO O1JIBII THYYKUM 1 OPI€EHTOBAHUM Ha MOTPEOU TPOMAIsH.
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IIJIIOBHUI JOT'OBIP B YKPAIHI:
IHPABOBE PEI'YJIIOBAHHSA TA IEPCIIEKTUBHU PO3BUTKY

Amnacracia Ky4yepenko
3000y6au suwoi ocgimu Haguanoho-naykogoeo incmumymy npasa
epoicasrnoco nooamrosoco yHieepcumemy, m. Ipnine, Yrpaina

Haykoeuit kepisnuk: Harajnis biisacbka

Kauouoam opuousHux Hayk, npoghecop,

3a8idysay Kagheopu yusilbHO20 NPasa ma npoyecy
Hasuanvno-nayxoeozo incmumymy npaea

lepacasnozo nooamkosozo yHnieepcumemy, m. Ipnines, Yxpaina

[HCTUTYT nUTIOOHOTO MOTOBOPY B YKpaiHI € BIAHOCHO HOBUM SIBHILEM Y
CIMEHHOMY TpaBi, SKUH 3’ ABUBCA 3 NPUHHATTAM CiMelHOTo Kojekcy Ykpainu 2002
poKy. BiH mokiMKaHuii BpEryJtoBaTH MailHOBI BITHOCHMHHU MK MOJPYXKKSIM, B TOMY
YUCI 1 BU3HAYUTH iXHI ITpaBa Ta 00O0B’SI3KM y BUTIAJKY pO3ipBaHHs HUTI00Y. Pazom 3
TUM MPAKTUKA 3aCTOCYBaHHs ILTIOOHUX JOTOBOPIB B YKpaiHl J0CI 3aJIMIIAETHCS
00OMEKEHOI0, IO 3YMOBIIOE€ HEOOXIJTHICTh AOCIIKEHHS NpOoOJeM Ta MEepPCHEKTHUB
IILOTO TIPABOBOTO 1HCTUTYTY.

[IpaBoBe peryiaoBaHHS NUTIOOHUX JOTOBOPIB 3AIMCHIOETHCA HacamIiepe.
HopMmamu CimeitHoro kojekcy Ykpainu (ct. 92—103), ne BU3HA4Y€HO 3MICT, QopMy,
CTPOK i, 0COOJIMBOCTI 3MiHU Ta PO3IPBaHHS, @ TAKOX BU3HAHHS MOTO HeaIicHUM [1].
BaxxnuBo, 1o nutroOHMIA TOTOBIp MOke OyTH YKIIQJECHUH K 710 peecTparllii nuioly, Tak
1 MmiJl Yac Moro iCHyBaHHs, a HOro HOTapiaJibHE TMOCBIAYEHHS € 00O0B’A3KOBUM. Y
CBITOBIM MPaKTHUIl TaKUW MEXaHI3M JIaBHO 3apEKOMEH/IyBaB ce0e SIK 1HCTPYMEHT
3anmo0iraHHs KOHQJIKTaM 1 TpUBAJUM CYJIOBHUM IIpoIiecaM Iij Yac MOAiTy MakHa.
3aKOHO/IaBCTBO YKpaiHMU 3arajoM BIiJIMOBiJae 0a30BUM €BPOINEHCHKUM CTaHIApTaM,
OJIHAK MOTpedye Mojanblioi  JAeTadizaiii, TapMOHI3amii Ta NPaAKTHYHOTO
BJIOCKOHAJICHHS [2, c. 88].

[Tonpu oueBHIIHI TEepeBaru, iCHye HU3Ka MpoOJeM, 0 CTPUMYIOTh PO3BUTOK
IIOTO 1HCTUTYTY B YKpaiHi. Ilo-mepie, cycnujibHa CBIAOMICTh 3HAYHOKO MipOIO
3AIIMIIAETHCS TPAAUIIIHOIO: YKIIAJIEHHS ITIOOHOTO JOTOBOPY YaCTO CIPUIMAETHCS K
HEJOBIpa MK NOApPYyXksM abo rmepeaymoBa 110 posiaydeHHs. [lo-apyre,
3aKOHOJABCTBO Tepeadavae JOCUTh 3arajibHi paMKH 3MICTy JOTOBOPY, IIIO CTBOPIOE
IIPaBOBY HEBU3HAYEHICTH Ta JA€ IMJICTaBH JJII CYJIOBOTO OCKap)KCHHS TIOJIOKCHb
IUTFOOHUX JIOTOBOPIB.

OxpeMy npo0IeMy CTaHOBUTHh OOMEXEHE PO3YMIHHSI CTOPOHAMH CBOIX MpaB Ta
MO>KJIMBOCTEN Y MeXaxX IUTFOOHOTO JoroBOpy. Hampukiias, BiH MOKe BPETyIbOBYBaTH
HE JIUIIEe TOPSAIOK MOJUTY MaifHa, ajie i MUTaHHS YTPUMAaHHS OJHOTO 3 MOAPYAOKS,
KOPHUCTYBaHHS XKUTJIOM, piHAHCOBOI MiATpUMKH fitelt [3, c. 21]. IIpore, Ha npakTwHii
[l aCMEeKTHU 3aJMINAIOTHCS 11032 yBarow, OCKUIBKK OUIBIIICTE TPOMASH, 1 HaBITh
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IOPUCTIB, OTOTOXHIOIOTH JOTOBIP JIMIIE 3 MUTAHHSAMHU MIOJO0 PO3MOJILIY CHLIFHOTO
MaiHa.

Takox 3Ha4YHA KUTbKICTh TPOMAJISIH CIIPUIMAE YKJIaJCHHS TaKOro JOTOBOPY SIK
IPOSIB HEJIOBIPU YU «KOMEpIiani3alio» ciMeiiHux BifHOocHuH. [IpoTe, y po3BUHEHUX
MPaBOBUX CHUCTeMax, 30kpema, y Himeuuwnni, @panmii, [lompmi, Kanaai ta CILA,
NUTFOOHI KOHTPAKTH JJABHO € HEBIJ'EMHUM €JIEMEHTOM KYJIbTYpH CIMEHHOTO IpaBa.
Bouu po3risiaroTbest HE SIK 3aci0 HENOBIPH, a SK 1HCTPYMEHT IPO30POCTi Ta
BIIMOBIJAIBHOCTI CTOPIH, IIO Ja€ 3MOTY 3a3Jalierib yperyiaroBaTH MOXKJIUBI
KOH(JIIKTHI cuTyauii. ¥ neskux KpaiHax, Hanpukiaa, y @panuii, HaBiTh nepeadayeHo
MO>KJIUBICTh BUOOPY MallHOBOT'O PEXUMY MOAPYXOKS M1J] Yac peecTpallii Huitooy, 1o
(akTUYHO € aHaJIOroM YKPaiHChKOIO IIIIOOHOrO JIOTOBOPY, aj€ 3 OUIbII YITKUM
MIPaBOBUM PETYITIOBAHHSIM.

Cnin 3a3Ha4YMTH 1 HASIBHICTH KOJI3iHM y mpaBo3acTocyBaHHi. CyJ/ioBa MpakTHUKa
MOKa3ye, 1110 HEPIIKO YMOBH JIOTOBOPIB BU3HAIOTHCS HEMIWUCHUMHU Yepe3 MOPYIICHHS
MIPUHITUIIIB PIBHOCTI TIOJIPYOKS a00 CyNepeyuHicTh iHTepecaM fAiTel. Lle cBiquuth npo
noTpely B YITKOMY BHU3HAYEHHI JOMYCTUMOI'O 3MICTYy JIOTOBOPY Ha PIBHI 3aKOHY YH
MiJI3aKOHHUX aKTiB, IO 3MEHIIMIO O KiIBKICTh CIOPIB Ta MPAaBOBOI HEBU3HAYEHOCTI
[4]. B upomy acmekti ciaymHow € mosuiis M.B. Menmxkyn, ska BBaxae 1o,
«BPaxoOBYIOYM Pi3HI CIIPHI MOMEHTH, a TaKOX 3aCTOCYBaHHS HE TIJIbKHU IIiJICTaB
nependoavenux [IK Ykpainu nis BU3HaHHS NUTIOOHUX JOTOBOPIB HE AIMCHUMM, ajie 1
nopymeHHss HopM CK VYkpainu, BaxymBuM € crartio 103 CK Ykpainu BUKIactu y
Takii penakiii: «[11ro0Huit 1OroBip HA BUMOTY OJHOTO 3 TOAPYA K a00 1HIIOI 0co0H,
IIpaBa Ta IHTEPECH SIKOT UM JOTOBOPOM MOPYUIEH1, MOKe OyTH BU3HAHUI HEJIICHUM
3a pIIICHHSIM CyAYy 3 MJCTaB, BCTAaHOBIEHUX [[UBIILHUM KOJIEKCOM YKpaiHu, a TAKOXK
y BUIAJKYy nopyueHHs crateit 92, 93 ta 94 nporo komgekcy» [5, c. 106].

Oco01MBOi akTyanpHOCTI HaOyBa€e MUTAaHHS MUQPPOBI3aLii TPABOBUX MPOIIECIB.
VY KOHTEKCTI PO3BUTKY €JIEKTPOHHOIO HOTapiaTy B YKpaiHi BapTo PO3IIISHY TH
MOKJIUBICTh CTBOPEHHSI €TUHOTO ENEKTPOHHOTO PeecTpy HUTIOOHUX I[OFOBOplB 10
3a0e3MeYnTh BGepemeHHﬂ JOCTYIHICTh 1 TIPO30PICTh TakuX AokymeHTIB. [lomiOHa
MIPaKTHKa BXKE ICHYE B JISIKUX €BPOIEHCHKUX JePKaBaX 1 CIPHsIE 3HIKEHHIO KITHKOCTI
CYJIOBUX CIIOpIB IIOAO0 BTpaTH abo miapoOku jgoroBopiB. Kpim Toro, 1e BigkpuBae
MEPCHEKTUBY MOCTYIMOBOIO MEPEXOAYy M0 JIUCTAHUIMHOTO YKJIAJACHHS MITIOOHUX
JIOTOBOPIB 13 BHUKOPUCTAHHSM KBali(IKOBAHOTO €JIEKTPOHHOIO MIAMKCY, IO
BI/IMOBIJIa€ Cy4aCHUM TEHJICHIIISM J1JKUTATI3allli FOpUINYHUX MTOCTYT [6].

B HaykoBiii JiTeparypi HEOAHOPA30BO PO3IIIANATIOCS MUTAHHSA II0JA0
MEPCIEKTUB PO3BUTKY I1HCTUTYTY LUIIOOHUX AOroBOpiB B YKpaiHi [7, c. 235].
[Tominsroun mo3uiii (axiBIiB y il cepi, BBaKaeMo 3a HEOOX1JHE BUOKPEMUTHU TaKl
OCHOBHI HAMPSIMH MOJINIICHHS JaHOTO IHCTUTYTY:

1) ynockoHaJeHHsI 3aKOHOJaBUOi 0a3u 3 METO JAeTai3allii 3MICTy Ta MEX
JIOTOBOPIB;

2) MiJIBUILIEHHS MTPABOBO1 KyJIbTYPH HACEJICHHSI Ta MOIIMPEHHS ITPABOBO1 OCBITH
1010 MOXKJIMBOCTEN BUKOPUCTAHHS ITFOOHUX JOTOBOPIB;
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3) 3amo3uyYeHHs Kpamux MDKHAPOIHUX MPAKTUK, 30KpeMa, B YACTHUHI 3aXUCTy
MaWHOBHX IIPaB OJAHOTO 3 MOJAPY>KAKS Y BUMAJAKAX €KOHOMIYHOT HEPIBHOCTI;

4) pO3BHUTOK CYZIOBOi MPAKTHKHU Ta CTBOPECHHS €JUHUX ITIIXO/IB 10 TIIyMaueHHS
MOJIOKEHB JJOTOBOPIB.

TakuM uynMHOM, HUTIOOHUN JOTOBIP MOXE CTAaTH BAXIMBUM 1HCTPYMEHTOM
MPEeBEHINlT KOHIIKTIB y CIMEHHOMY IpaBi, ajie JjIsl IbOro MOTpiOHA cucTeMHa poOoTa
HaJl TOJOJIAHHSIM CTEPEOTHUINIB, MIJBUIICHHSM JIOBIpU JIO LBOTO I1HCTUTYTY Ta
YIAOCKOHAJICHHSIM HOPMATHUBHOTO PETYIFOBAHHS.
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J1O IUTAHHS TAPMOHIBALIL HAIIIOHAJIBHOI'O
3AKOHOJABCTBA PO 3AXUCT IIPAB CIIO’)KUBAYIB 10
3AKOHOJIABCTBA €BPOIIEHCHKOI'O COIO3Y

Bepomnika JIaximennb
3000y8auka suwjoi ocsimu nepuio2o baxanaspcvkozo Hasuanoho-nayxoeo2o
iHcmumymy npasa [lepaicasHoco nooamrkogozo yHigepcumemy, m. Ipnine, Yxpaina

Haykoeguit kepisnuk: Haranis HoBunbka

00KMOp 10PUOUYHUX HAVK., npogecop,

npoghecop kagheopu yusinbHo20 npasa ma npoyecy
lepacasnozo nooamkosozo ynieepcumemy, m. Ipnins, Yxpaina

[Ipoiiec rapmoHizaiiii 3akoHo1aBcTBa Y kpainu 3 acquis €C (acquis - CyKyIHICTh
npaB Ta OOOB’SI3KIB, 10 € CIUIBHUMHU JUIsl BCiX JepkaB-uiieHiB €C) € HernpocTum,
TpuBaIuM 1 moctynosum [2]. [Llo6 yBiAMOBIAHUTH HOPMATHUBHO-TIPABOBI aKTH Y cdepi
3aXUCTY NpaB CIOXKKMBAauiB 3 HOPMaMHu €BPONEIHCHKOro mnpaBa YkpaiHa 3poOuia
BaXXJIMBUM 1 BrieBHEHUI Kpok: 10 uepBHs 2023 poky OyB NMpUHATUN HOBHI 3aKOH
«IIpo 3axuct npas croxkuBauiB» Ne3153-1X Ha ocHOBI 3akoHOTIPOeKTY Ne6134. 3akoH
MaB OM HaOpaTHM YMHHOCTI 4epe3 piK Mmicid Horo omyOiiKyBaHHS a0o 3 JHA
NPUIMHEHHSI BOEHHOTO CTaHy. B ymMoBax mpoAOBKEHHS BOEHHOI arpecii YMHHUM
3anuaeThes 3akoH «lIpo 3axuct npas cnoxkuBauiBy Nel023-X1I, sikuii He BIAIOBIIAE
CHOT'OJIHIIIIHIM peaisiM.

HoBum 3axonom «IIpo 3axuct mpas cnoxuBauiBy Ne3153-IX nepenbauena
BEJINKA KIIBKICTh 3MIH, O HAWBa)KIUBIIINX MOYKHA BITHECTH:

1. Tlomupenns aii 3akoHy Ha iHTepHET-TopriBito. [lependaueno cTBOpeHHs
€nuHoro naepxaBHOro BeOmopramy it crnoxuBadiB («[lopran e-mokymeus») -
€JIEKTPOHHOI 1H()OpMaIIITHO-KOMYHIKAIIiHHA CUCTEMH, B paMKax SKOi 3A1HCHIOIOTHCS
30MpaHHs, HAKOMHMYCHHS, OOpoOKa, 3aXWUCT, OOJIK Ta HaJaHHSI CHOXXHBayaM
iHopmMmarlii mpo cyO’e€KTIB €JIEKTPOHHOI KOMEPIli, a TaKOX KOMYHIKaIlisl Cy0’€KTIB
€JICKTPOHHOI KOMEpIlii, CIIOXKUBaYiB, [IEHTPAILHOTO OpraHy BHKOHABYOi BJIaJH, IO
peanizye nAep)kaBHy TMOJITHKY y cdepl naepkaBHOro Harisay (KOHTPOJIO) 3a
J0Jep>KaHHSAM 3aKOHOJABCTBA MPO 3aXUCT MPaB CIOXKHUBAUIB, Ta 1HIIUX JCPHKABHUX
OpraiB, Kl 3A1MCHIOIOTH 3aXHCT MpaB CIIOXHUBAYIB y BIAMOBIIHUX cepax y Mexax
KomreTeHii [1].

[Topran e-mokynenps Tmependadaec CTBOPEHHS  €JIIGKTPOHHUX  KaOlHETIB
KOPHCTYBaYiB, 3aBASKH YoMy OyJie 371HCHIOBATUCS CIUJIKYBaHHS Cy0’€KTIB IHTEpHET-
TOPTiBII; MOaYy 3BEpHEHB MPO MOPYIIECHHS MPaB CIOXKUBAYiB; MMEPEBIPKa Ta OLIHKA
SIKOCT1 TIOCTTYT.

2. Hoswit 3akoH nepeadadae po3MHUPEHHS MEPEIiKy CaHKINHM I 3aXUCTY TIPpaB
CIOKMBaya
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3. Oxpemuil po3ain 3aKOHY MPUCBSUEHO MUTAHHIO BPETYNIOBaHHS 3a00pOHU
HEYECHOT KOMEpIiiHOi TopriBii. UnHHUN 3aKOH Mae€ 3arajbHE IMOJIOKEHHS 100
[[bOTO MUTAHHS.

4. 3a HoBUM 3akoHOM Oyae posmupeHa cdepa HOro Iii Ha BIIHOCHUHH
IPOJIABEIIb-TIOKYTICIIb XapuOBOI1 MPOMYKIIii.

5. 3Ha4yHO PO3MIMPEHUN MOHATIMHO-KATeTpilaJIbHUM amapar. Y JTOKYMEHT
BBEJICHO TaKi TEPMIHU: «IIOPTAJ €-MOKYTEIbY, «IEPEBIPEHUN TPOAABEIHY, «IOTOBIP
TalMIIEepy», «KOMEpIIIMHA TapaHTis», «MapKeTIuiecy, «kinacudaiiay, «mparic-
arperaTop» TOLIO.

6. HoBwuil 3akoH 301/1bllly€ KUIbKICTh OPTaHiB Ta YCTAHOB, Ky CHOKUBAa4 Ma€
IIPaBO 3BEPTATUCSA 31 CKapraMu Ha MOPYIIEHHS CBOiX MPaB, a TAKOXK 3HAYHO PO3IIUPIOE
nepenik mrpadis, MO MOKYTh 3aCTOCOBYBATHCS 10 Cy0’ €KTIB TOCIIOaPIOBAHHS.

7. 3akoH BH3HaYa€ BUMOTU y cdepi MOBHUX MHUTaHb Ta iHdOpMAIli MTpo
MPOJIYKIIII0, 3a00POHSIOYN MOJaBaTy 1H(OPMAIlI0 TTPO MPOIYKIII0 MOBOIO KpaiHH-
arpecopa. Harnsa 3a goTpuMaHHSM BUMOT LIOJJ0 MOBHU OOCIIyTOBYBaHHSI Ta MOBH
iHdopMaIli Ui CrokuBadiB 31ACHIOIOTh [lepkaBHa ciyx0a YKpaiHu 3 NHUTaHb
0€3MeYHOCTI XapuOBUX MPOIYKTIB 1 3aXUCTY CIOKHBAYIB Pa30M 3 Y TOBHOBAXKEHUM 13
3aXUCTY AEPKAaBHOI MOBH.

Hoguii 3akon «IIpo 3axuct npas cnioxkuayiB» Ne3153-IX nependaudae rmuboke
OHOBJICHHSI 3aKOHOJIaBCTBA y c(pepi 3aXUCTy MpaB CIIOKUBAYIB, 1110 HAOIU3UTH HOTO J10
€BPOIEUCHKUX PABOBUX CTaHAAPTIB ,3a AKUMH IMOJIMIIEHHS J00POOYTY CIIOXKUBAY1B
Ta iX 3aXHUCT € BAXXJIMBUMHU LIIHHOCTAMU €Bpornericbkoro Corosy.
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IITYYHUH IHTEJIEKT TA ABTOPCHKE ITIPABO
Hanis Mapunuyu
3000y8auka suwoi ocsimu neputoeo (bakanaspcvkoeo) pieus, HHI npasa
eporcasnoco nodamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

3a ocTaHH1 KUIbKa POKIB IITYYHHUM 1HTEIEKT IepecTaB OyTH JUIEe HAyKOBOIO
¢danTacTukor. ChOroJH1 BiH MUIIE TEKCTHU, MAJIOE KAPTHUHHU, CTBOPIOE MY3UKY Ta
JoromMarae B Hayii. AJjile pa3oM 13 HOBUMH MOXKJIMBOCTSAMH 3’SIBUJIMCS 1 CEpHO3HI
opuanyHi nutaHHsA. OfHe 3 HUX — SK 3aCTOCOBYBAaTH aBTOPCHKE MPABO JI0 TBOPIB,
cTtBopeHux 3a gomomororo I, Ta XTo mMae BBa)xaTHCS aBTOPOM TaKOrO KOHTEHTY.
ITyyHuil 1HTEIEKT 3JaT€H T'eHEepyBaTW TBOPYHMI KOHTEHT: TEKCTH, 300pa’KeHHS,
BiJIe0, My3uKy. [Ipu 11bOMy UHHHE aBTOPChKE 3aKOHO/IaBCTBO OUIBIIOCTI KpaiH BU3HAE
aBTOpPOM JIMIIIEe JIIOJUHY, a HE TEeXHOJorio.[1;2] ABTOpPChKE MpaBO ICTOPUYHO
CTBOPIOBAJIOCS ISl 3aXUCTY JIFOACHKOT TBOpYOcTi. Ko 3akoHu popMyBanucs, HIXTO
HE MII YSIBUTH, L0 “‘MallMHA’ 3[4aTHA CTBOPIOBATH MY3UKY ab0 MHUCAaTH KHHIH.
Bunukae noriune 3anutanus: skmo I ctBopuB kapTuHy, a JroguHa JMIIE BBEa
3aMUT — YW CHOpPaBAl I JIOJCHKUN TBOpUMil akTt? 3 oxHOTO OOKY, aBTOPOM €
KOPHUCTYBau, aJIKe BiH Ja€ 1/1€10. 3 IHIIOr0 — OCHOBHY pOOOTY POOUTH aITOPUTM, SIKHI
HE Ma€ CBIJJOMOCTI, aJIe BCE K TeHEPY€ pe3yabTar.[S].

V¥ 2023-2024 pokax y CHIA ta €C aBTOpCHKI NpaBa HE BU3HAIMU 32 TBOPAMHU,
ctBoperrmu noBHicTio 1. Cyn y CIIIA BinMoBHB y peecTpallli "KapTUHH'", CTBOPEHOI
HelpoMepekero 0e3 MPSMOro TBOPUOIo BKIAAY JIOAUHU.[8;9].

IIII HaBYaeThCcsS Ha BEJIMYE3HUX MacHBaX JAHUX, K1 BKIIIOYAIOTH 1 3aXHUIICHI
aBTOPCHKUM TIpaBoM TBopH. 11l06 Mozens HaBUMIACh MICATH, MATTIOBATH UM CKIIAAaTH
MY3UKY, 1l TOTpiOHI MPUKIAIUA peanbHUX TBOPIB. YacTHHA IUX JaHUX HAJIEKUTH
XyJlo)kKHUKaM, pororpadam, My3ukaHTaMm 1 MMCbMEHHUKAM. 3BiJICH BUHUKA€E MUTAHHS
€TUKU Ta TpaBa: UM CHOPaBEUIMBO, IO KOMIIaHIi 3apoOJIIOTh Ha MOJENIX, SKi
HaBYAINCh Ha 4YyXHX poboTax 0e3 mo3Boiy? 3 omHoro Ooky, IIII He komiroe, a
«y3arajipHio€» 1HGOpMaIlito. 3 1HIIOro - JIeKi pe3yJbTaTH MOXYTh OyTH TyKe
CXOXMMHU Ha OpUTIHAIM. XYJOXKHUKH BXKE MMOJABAIM KOJCKTHUBHI TMO30BU MPOTH
PO3pOOHUKIB MoOjIeTIel 300pakeHb.[7;9].

VY My3uuHIi 1HAYCTPIi 3pOCTAa€ 3aHEMIOKOEHHS Yepe3 IITYYHO CTBOPEHI “TICHI-
JIBIMHUKY 3 TOJIOCAMH apTUCTIB. YMHHI 3aKOHH HE TOTOBI JI0 PEATBHOCTI, JIe TBOPYICTh
MOKe OyTH 4acTKOBO a00O MOBHICTIO aBTOMaTH30BaHa. CydyacHe aBTOPCHKE MPaBO HE
BpPaxoBYy€ POJIb aJTOPUTMIB 1 CTYMiHb y4acTi JIIOJAWHU MiJ 4Yac CTBOPEHHS TBOpY. Yn
MOXXEMO MM 3aCTOCOBYBaTH CTapi HOPMH JO HOBHUX TexHOJOrii?[3;6]
VMoBipHO, TIOTpiOHI cremiambHi mpaBoBi pexumu ans konteHty LI aGo HOBI
KaTeropii aBTOPCHKUX IpaB, J¢ Oyae BpaxoBaHA: POJb JIOJWHHU, CTYIIHb TBOPYOL
y4acTi, XapaKkTep 1HCTPYMEHTY.

LI He Mae mpaBoCcyO’€KTHOCTI - TOOTO HE MOKE BOJIOJIITA MPaBaMU YU HECTH
BIJIMOBIJIAJILHICTh. 3aKOH BU3HA€ Cy0’€KTOM IpaBa JMIIE JIOJWHY YU IOPUIAYHY
oco0y. AJITOPUTM - 11€ IHCTPYMEHT, MoJ1I0HO 10 PoToamapara yu Komn ' rorepa. Tomy
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MUTAHHS: SKIIO TBIp MOPYIUIyE aBTOPChKE MPaBO, TO XTO BHHEH - KOPUCTYBAay UM
PO3pOOHUK?

OueBHIHO, IIIO0 CHOTOJHI BIANOBIIAIBHICTH JICKHTH Ha JIOAWHI, ajie B
MaiOyTHROMY, HWMOBIpHO, OyIyTh JeTali30BaHilll MpaBuia. Y  OUIBIIOCTI
MDKHAPOJHUX 3aKOHIB IMIPSIMO 3a3HAUEHO: IITYYHUI IHTEJIEKT HE MOXe OyTH aBTOPOM.
IIperensii 11010 MOPYIIEHb MOJIAIOTHCA MPOTH JtoJel ado komnaHii. [lonpu Te, 1m0
I 3qaTeH renepyBaTH CKJIAIHAN Ta 111IKaBU KOHTEHT, BiH HE CTBOPIOE 1€ “3 Hys .
Haronoc BaxxiauBo poOUTH HA TOMY, IO came JI0JMHA: (GOPMYIIIOE TBOpUY 3a/aauy,
KOHTPOJIIOE TMPOLEC CTBOPEHHS, OIHIOE pe3yJbTaT, HECE BIJMOBIIAJIBHICTH 3a
BUKopucTtanHd KoHTeHTy. Tomy HII BapTO po3risigatu sk cydacHUM 1HCTPYMEHT -
noaioHo 110 goroanapata abo My3uyHoro pepakropa. Hasite sikmio LI cTBOproe
VHIKQJIBHUN pe3yibTaT, BiH HE “po3yMie”, mo poouTs.[1;2].

Hewmae namipy, eMoI1iii, ecTeTUYHOTO0 33IyMYy - Jinilie 00poOKa nanux. TBopUicTh
JIOIMHYU BKJIIOYAE: €MOIIil, JOCBIJ, KYJbTYpHUH KOHTEKCT, ocoOucTtuit ctuib. LI x
TUIBKH BIATBOPIOE 3aKOHOMIPHOCTI, SIKl MOMITHB Y JaHuX. OKpema IUCKYCisl BEAEThCS
II0JI0 CUTYal[il, KOJU IUTYYHHHA 1HTENEKT IMITY€ CTHJIb KOHKPETHOTO aBTopa abo
My3ukaHTa. Hanmpuknan:

1. KaptuHu “y cruii Ban T'ora”.
2. my3uka “sk 'y The Weeknd”.
3. TEKCTH y CTHJI1 BIJOMOTO MUChbMEHHHUKA.

dopManbHO CTUJIb HE 3aXHUIIAETHCS aBTOPCHKUM IPABOM, ajie 11€ BUKIMKAE
CTUYHI TUTAHHA 1 CymHepedykd MDK MHUTHAMU Ta IT-kommadismu. [HIma moswuiis -
PO3BUTOK IITYYHOTO 1HTEJEKTY, HABMAaKW, PO3IIUPIOE MOMIMBOCTI TBOPUOCTI: J1a€
IHCTPYMEHTH THM, XTO HE€ Ma€ TEXHIYHMX HABUYOK (MalroBaTH, rpaTH, 3HIMATH
B1J1€0),/I0NIOMara€e reHepyBaTH i7ei, MOKe CTaTH “‘CIiBaBTOPOM”, ajie¢ He KOHKYPETOM.
barato XyJ0XHUKIB BX€ BHKOPHCTOBYIOTH HEHpOMEpexXi sIK YaCTUHY TBOPYOTO
nporiecy.[7;8]

OT1xe, 13 3a3HAYEHOT0 BUIIIE MOYKHA 3pOOUTH BUCHOBOK, 110 IUTYYHHUI 1HTEIEKT
CYTTE€BO 3MIHIOE CyYacHE PO3YMIHHS TBOPUYOCTI Ta aBTOpChKOro mpaBa. Xoua IIII
3MQTHUI CTBOPIOBATH TEKCTH, MY3UKYy YU 300paK€HHS, BIH 3aJHIIAETHCS JIUIIIE
iHCTpyMEHTOM 0€3 CBIZIOMOCTI, €eMOIlii Ta TBopuyoro 3amymy. Came TOMYy
3aKOHO/IABCTBO O1IBIIOCTI KpaiH BU3HA€E aBTOPOM BUKIIIOUHO JtoauHy. Hapasi TBopH,
CTBOPEHI TOBHICTIO HITYYHUM IHTEJIEKTOM, HE MOXYTh OTPHUMATHU IOBHOIIHHUN
npaBoBUi 3axucT. BonHowac HaBuaHHS Mojelei Ha poOOTax CIpPaBKHIX aBTOPIB
BUKJIMKA€ €TUYHI Ta MOPUAWYHI cynepedkd. [IuTaHHS BUKOPUCTAaHHS CTHIIIB
XYJIOXXHUKIB 1 MY3UKAHTIB TaKOX 3alUIIAEThCS CIIPHUM 1 TOTpedye dYITKOTO
perymtoBaHHs. O4eBUIHO, IO TPAAUIIIIHI HOPMU aBTOPCHKOTO MpaBa HE BPaXOBYIOTh
peatiil enoxu ITYYHOIO 1HTENEeKTy. ToMy B MalOyTHHOMY MOXYTh 3 SIBUTHCS HOBI
MpaBOBl MeXaHI3MH, SKI BHU3HAYaTUMYTh CTYIIHb JIIOJACBKOI  y4acTi Ta
BIJIMOBIIATBHICTh. BakimBo 30epertv OajmaHC MK 3aXMCTOM TIpaB TBOPIB Ta
HOIATPUMKOIO TexHosoriunoro mporpecy. Il mae Oytu He 3amiHOIO JIOAUHI, a
THCTPYMEHTOM JJIs1 PO3LIUPEHHS ii TBOPUYMX MOKIUBOCTEH.

Crnncok BUKOPUCTAHMX JXKepet:

161



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

1. Ilpo aBTOpCHKE MpaBO 1 cCyMikHI MpaBa : 3akoH Ykpainu Big 23 rpya. 1993 p.
Ne 3792-X1I // BigomocTti BepxoBuoi Panu Ykpainu. 1994. Ne 12. Ct. 90. URL:
https://zakon.rada.gov.ua/go/3792-12(nara 3Bepuenns 03.11.2025).

2. Ilpo mpaBOBi OCHOBU IHTENEKTyaJIbHOT BIACHOCTI : 3aKOH YKpaiHu Bin 23
rpya. 1993 p. Ne 3689-XI1 // BinomocTi Bepxosnoi Pagu Ykpainu. 1994. Ne 9. Cr. 75.
URL: https://zakon.rada.gov.ua/go/3689-12 (nara 3Bepuenns 03.11.2025).

3. IlocranoBa KaGinery MinicTpiB Ykpainu «IIpo 3a0e3rnedyeHHs PO3BUTKY
1H(popMaIITHUX TEXHOJIOTIN Ta MITYy4HOTO 1HTeNeKTy» Bij 10 cepm. 2021 p. Ne 852.
URL: https://zakon.rada.gov.ua/go/852-2021 (nara 3BepHenns 03.11.2025).

4. HamionanpHa KOMICIsl, IO 3/IIMCHIOE IepyKaBHE PEryJIFOBaHHS y cepi 3B’ 3Ky
ta iHpopmariii. [TogokeHHs PO 3aXKUCT aBTOPCHKUX TPaB y MU(PPOBOMY CEepeIOBHIILII.
URL: https://nkrzi.gov.ua (nata 3BepHenus 03.11.2025).

5. Kocrenko O. B. ABTOpcbke MpaBO Ta HOBI TEXHOJOTIi: MpoOjemMH Ta
nepcnexktusH // Opuauunnii BicHuk Ykpainu. 2022. Ne 6. C. 45-52.

6. llleuenko M. I. lllTyuyHuil iHTENEKT 1 MpaBa IHTEIEKTYaJbHOI BJIACHOCTI:
moHorpadis. — Kuis : Haykosa nymka, 2021. 312 c.

7. €prymenko C. II. TBopuicTh JIOAMHHU Ta POJIb AITOPUTMIB Y Cy4aCHOMY
muctenTsi / CydacHa Hayka 1 TexHoJorii. 2023. Ne 4. C. 78-86.

8. OECD. Artificial Intelligence and Intellectual Property: Policy and Legal
Challenges. — Paris : OECD Publishing, 2022. URL: https://www.oecd.org/ (mata
3BepHeHHs 03.11.2025).

9. European Union Intellectual Property Office (EUIPO). Al and Copyright: Key
Issues. — Alicante, 2023. URL: https://euipo.curopa.eu/ (nara 3sepuenns 03.11.2025).

162


https://zakon.rada.gov.ua/go/3792-12
https://zakon.rada.gov.ua/go/3689-12
https://zakon.rada.gov.ua/go/852-2021
https://nkrzi.gov.ua/
https://www.oecd.org/
https://euipo.europa.eu/

Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

HHPABOBI HACJIIAKU ®IKTUBHOI'O TA YIABAHOI'O
INPABOYUHY: AKTYAJIbBHI IIMTAHHSA

Kapuna Mapuenko
Kypcaumxa 2-2o Kypcy HaguanbHo-Hayko6o20 incmumymy noniyenucokoi
oistnbnocmi Hayionanvnoi akademii snympiwnix cnpaes, m. Kuis, Yxpaina

Haykosuit kepienuk: Auapin IlerpoBcbkuii

Kauouoam opuousHux Hayk, OOyeHm,

npogecop kagheopu yusinbHo20 npasa ma npoyecy
Hayionanvnoi akaoemii snympiwmnix cnpas, m. Kuis, Yxpaina

Y cyyacHHX yMOBax pO3BHUTKY IPUBATHONPABOBUX BIIHOCHUH I1HCTUTYT
MIpaBOYMHIB HaOyBa€ OCOOJIMBOI 3HAYYIIOCTI SK MIATPYHTS LHMBLILHOIO 00OpPOTY.
OpHi€ro 3 KIIOYOBUX TrapaHTiil cTablIBHOCTI JOTOBIPHUX BIAHOCHH € 3a0€3MEUYEeHHS 1X
JIHACHOCTI Ta MpaBoBoi Bu3HaueHOCTi. CaMe ToMy TipoOiema (PIKTUBHHX Ta yJaBaHUX
MPABOYMHIB 3AJIMIIAETHCS OJHIEIO 3 HANOUIBII TUCKYCIMHKUX Y HAyIll IUBLUIHHOTO TpaBa
Ta MPAKTHUIl TPaBO3aCTOCYBaHHSA. 3 OJHOTO OOKY, YYACHUKH LMBUIBHUX BIJTHOCHUH
KOPHUCTYIOTBCS TPUHIUIIOM CBOOOJIM JOTOBOPY, 3 1HIIOTO — 3JIOBKUBAaHHS IHM
NPUHIMIIOM LUISIXOM BUYMHEHHS MPAaBOYMHIB, 110 HE BIAMOBIAAIOTH IX peasibHIN BOI,
MPU3BOJUTH 10 MOPYLIEHHS MPaB IHTEPECIB TPETIX 0ci0, epkaBu ado CyCHIbCTBA B
LLJIOMY.

Bignosinno no ct. 234 1K Ykpainu ¢pixmusruii npasoyun — 11 IpaBOYMH, IKUN
BUMHAETHCA 0€3 HaMIpy CTBOPEHHS MPaBOBHX HACHIJIKIB, 10 HUM OOyMOBIIFOBAJIUCS.
Moro KIIF040BOIO 03HAKOIO € IOBHA BiJICy THICTh BHYTPILIIHBOT BOJIi CTOPIH JI0 HACTAHHS
paBoBUX HaciJIKiB. ToOTO, CTOPOHM JIMIIIE CTBOPIOIOTH 30BHILIHINA BUTJIS TIPABOBOI
1ii, He Oakarouu ii peaIbHOTO BUKOHAHHS. Takuil MpaBOYMH € HIKUEMHHM, a OTXKE He
noTpedy€e CyI0BOrO BU3HAHHS JIJI1 BCTAHOBJICHHS HWOro HeMlIWCHOCTI. MDIKTUBHICTH
MO€ MaTH MICIIC Y BHUIIQJKaX, KOJIH 0co0a o(OpMITIOE JTOTOBIP KYIIBII-IIPOJAXKY 3
METOI0 YHMKHEHHS 3BEPHEHHS CTSATHEHHS Ha MalHO a00 MPUXOBYBAHHS AKTHUBIB.
Yoasanuii npasouun, Binnosigao no crarti 235 IIK Ykpainu, € Takum, 1m0 BYNHEHUIH
CTOPOHAMU JIJIsi IPUXOBYBAHHS 1HIIIOTO MPABOYNHY, SKUH BOHH HACIPABJl BUNHUIIM.
M 1eThes He TIPO BiICYTHICTH BOJI SIK TAKO1, a PO HEBiIIOBIIHICTH (GOPMHU BUPaXKEHHS
BOJII 11 CIIpaBXHbOMY 3MICTy. Y AaBaHHI MpaBOYMH (OPMAJIBHO CTBOPIOE YSIBICHHS
PO OJHY MPABOBY Mil0 (HAMPUKIAJ, AAapyBaHHS), a (PAKTUYHO Ma€ HA METI 1HIIY
(xymiBig-mipogax). OcobIMBICTIO IHOTO MTPABOYMHY € T€, 1[0 HACHIIKH BU3HAYAIOTHCA
caMe THM TMPaBOYMHOM, SKUHA OyB NPUXOBAHMNA CTOPOHAMH, TOOTO BHU3HAETHCA
TiACHUM a00 HEeIIMCHUM 3aJIeKHO BiJl BIJIMOBIIHOCTI BUMOTaM 3akoHy [1].

[. B. Cnacubo-®dareeBa BH3Hauae (IKTUBHUN MPABOUMH SK «IIPABOBUN
banTOM», SIKUH CTBOPIOE JIMILIE 30BHIIIHIO OOOJIOHKY MpaBOBOi [ii, HE Maro4u
BHYTPIIIHHOTO BOJICBUSBIICHHS. Takuii MpaBOYWH € HIKUEMHUM 1 3 MOMEHTY BUMHCHHS
HE TMOPOJKYE >KOTHUX FOPUIUYHUX HACIHIJIKIB, 32 BHHITKOM 3000B’S3aHHS CTOPIH
noBepHyTH Bce oTpumane (pectutyuis). O. B. JIzepa miakpeciioe, 110 MpaBoBa
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npupona (HIKTUBHOTO MPABOYMHY MOJISTA€ HE B MOr0 MOPYIIEHHI BUMOT 3aKOHY, a Yy
BIJICYTHOCTI TMPAaBOBOTIO 3MICTY: «II€ NMPABOYMH, MMO30aBJICHUN BOJI SIK €JIEMEHTa
IOpUJIMYHOTO CKIanxy» [2, c.152].

lono ymaBaHOro mMpaBOYMHY, TO MOr0 HACHIJKH 3HAYHO IIUPINL. YJAaBaHUN
MPaBOYMH MOXKE€ MOPOJKYBATH MPABOBI HACHIJKH, OCKUIBKH (DAKTHUHO BUYMHEHHIM
MIPUXOBaHUM paBOYMH MOxke OyTH aiicauM. Ha nymky P. O. Credanuyka, yaaBaHiCTh
He € AedekToM BoJil, a € aedexTtom (GopMHu BOJEBUABICHHS. BHACIIIOK OTO CyA
3’COBY€ CHpPABXHIO BOJIO CTOPIH 1 BHU3HA€ MAIMCHUM camMe€ TOW MNpaBOYMH, IO
BIJINOBIJIa€ 3MICTY BHYTPIIIHHOTO BOJIEBUsIBIEHHS [3, ¢.201].

Ha npakTuii GpikTUBHI TPaBOYMHU 4YaCTO BUKOPUCTOBYIOTHCS: a) JIJIsl CTBOPEHHS
ySBJICHHS TPO aKTUBU (HANpPUKIAA, «MPOJaX» MaidHa pOANdy, MO0 YHUKHYTH
CTSTHEHHS 00priB); 0) a1 oopmiieHHs GOPMATILHOTO CTaTyCy (Harpukiaz, GiKTUBHI
TPYJIOBI JIOTOBOPH 3 METOI OTpUMaHHS Miibr). FOpuanyHuii HACHIIIOK TaKOTro
IIPaBOYMHY MOJIATAE B TOMY, 110 JiepKaBa IrHOpYye caM (haKT yKJIaJeHHS JOrOBOPY.

VY naBaHuii MpaBOYMH BIAPI3HAETHCS THM, 110 CTOPOHHM AIMCHO MarOTh HaMip
YKJIACTU JIOTOBIp, ajie MPHUXOBYIOTh HOTO MiJ BUMISAOM 1HIIOr0. ToOTO B IIbOMY
BUIIAJIKY MPABOBA 1103151 BAKOPUCTOBYETHCS HE JUIsl CTBOPEHHS ITyCTOTO e(heKTy, a Jyist
MAacKyBaHHS pealbHUX TMpaBOBAHOCWH. [lpukmamu yaaBaHMX MPABOYMHIB Y
MOBCSAKACHHIN MpaKkTUIl: OQOpPMJIEHHS JOrOBOpPY JapyBaHHSA 3aMiCThb KYyMiBIIi-
NpoAaxy NJs YHUKHEHHS TMOJATKIB; Mepefada MaifHa 3a JOTOBOPOM IMO3WKH, XO4a
(akTUYHO 1€ IHBECTHI[S; NPOJaX MIJMPUEMCTBA 4YEpe3 Cepilo JOrOBOPIB, WIO
IIPUKPHUBAIOTH PEAIBHOTO oKy [4, ¢.232].

FOpuanuHa jorika Taka: 3aKOH He Kapae CTOPOHHU 3a Oa)kaHHS IPUXOBATH CBIN
HaMip, aJie OILIHIOE IX CIPABXKHIO BOJIO. Y IUBUIICTUYHIN JOKTPUHI H1IKPECTIOEThCS,
o (QIKTUBHI Ta yAaBaHI MPaBOYMHHU HE MOXYTh PO3TJISAATUCS SK TOTOXHI SBHUIIA,
OCKUIbKM BOHM MAalOTh Pi3HY MPaBOBY MPHUPOAY Ta Pi3HI MpaBOBI HACHIAKU. SKIIO
GIKTUBHMI MPaBOYMH HE TMOPOJDKYE JKOAHHUX IMBUIBHO-IPABOBUX HACIIAKIB, TO
yAaBaHUM NMPABOUYMH MOXE MaTH HACHIAKU BIJMOBIAHO JO TOTO MPaBOYUHY, SKHIl
CTOpOHAMU TpUXoBaHo. Takuii miaxin miarpumyetbest BepxoBanm Cyaom Ykpainu y
noctaHoBi Big 14 Oepesns 2023 poky, 1€ HArojomeHo, Mo pu Kaamidikarii
NIPaBOYMHY CyJ MOBUHEH BCTAHOBUTH CITPABXKHIO BOJIIO CTOPiH, HE3aJIEKHO BiJl HA3BU
abo ¢opMu mpaBoBOrO AOKyMeHTa. DIKTUBHHUI MPaBOYMH BU3HAETHCS HIKUYEMHUM,
OCKIJIbKHM, HE MOPOJKY€E NMPABOBUX HACHIIKIB 3 MOMEHTY Horo BuuMHEHHs. ToOTto,
CTOPOHHU TOBEPTAIOTHCS y TIEPBICHHUIA CTaH, a BCE OTPUMAHE 3a TaKUM IMPABOYNHOM
HiJUIsirae MOBEpHEHHIO sik Oe3miacTaBHO HaOyTe. BepxoBuuit Cyn y moctaHosi Bij 21
yepBHs 2024 poky y copaBi Ne522/4514/21 3a3nauuB, 10 (pIKTUBHUN MPaBOYUH HE
MO>Ke OyTH Jierajai30BaHHi HaBITh 3a 3TO/I0K0 CTOPIH, aJ>KE BIH CyNEPEYUTh 3araJIbHUM
3acajaM MUBLILHOTO 000poTy. Takuii MpaBOYMH CHPSIMOBAHHMM HE HA JOCSTHEHHS
MPaBOBOTO pE3yJIbTaTy, a Ha HOro iMITalliio, 10 CTAaHOBUThH 3arpo3y IPaBOBIH
BU3HAYEHOCTI Ta MiPUBAE MPUHIIAIT TOOPOCOBICHOCTI [5].

AKTyanpHICTh MPOOJIEMU TOCUIIIOETECA B KOHTEKCTI IMPABOBOi JIOKTPUHU
T00pPOCOBICHOCTI Ta MPEBEHTUBHOTO IMPABO3aCTOCYBaHHA. Y HAYKOBIM JiTeparypi
3BEPTAETHCS yBara Ha Te, 0 (PIKTUBHI MPABOYMHU € MIPOSBOM MPABOBOTO HITLII3MY,

164



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

TOAl SIK yJaBaHl MPAaBOYMHU CBIAYaTh MPO HAMaraHHs CTOPIH aJanTyBaTd MPaBOBY
dbopmy 10 (akTHYHMX EKOHOMIUHHMX BigHOcHH. Ile 3yMOBIIO€ HEOOXITHICTH
YAOCKOHAJICHHSI 3aKOHOJ/IaBCTBA B YAaCTHMHI BCTAHOBJIEHHS KPUTEPIIB pPO3MEKYBAHHS
X MPABOYUHIB, a TaKOX 3allpOBaKCHHS €()EKTHUBHUX IMPAaBOBUX MEXaHI3MIB
3amo0iranHs  370BKuBaHHSAM. (OCOONMMBY  CKJIQIHICTh CTAHOBUTH JOBEJICHHS
GIKTUBHOCTI a00 yaaBaHOCTI mpaBounHy. CyaoBa MpakTHKa CBITYUTH MPO Te, IO
KJIFOYOBUM € He popMa JIOKYMEHTA, a MOBEIIHKA CTOPIH Micis HOro yKiaaeHHs. Akiio
CTOPOHU HE BUMHSIOTH /i, CIPSIMOBAaHUX HA BUKOHAHHS IPAaBOYMHY, 1€ CBIIYUTH MPO
1oro (pikTMBHMI XapakTep. SAKIIO & CTOPOHU BUKOHYIOTh (DaKTHUYHI Jii, ajleé BOHU HE
BIJIOBIJIAIOTh 3a3HAYE€HIA y JOrOBOpPi MPaBOBIA MPUPOJII, MPABOYUH BU3HAETHCS
yAaBaHUM. TakuM 4YMHOM, NPABOBI HACHIAKK (PIKTUBHUX Ta YJABAHHUX IPABOYMHIB
MAaloTh Pi3HY NMPABOBY CHOPSIMOBAHICTh: Y MEPIIOMY BUIIAJKY — 1€ TOBHA B1JICYTHICTb
npaBoBOTO €(GeKTy, y Jpyromy — BCTAHOBJICHHS JIHCHOTO TPABOBOTO 3MICTY.
VY 10CcKOHaNEeHHSI PAaBOBOT'O PETYJIIOBAHHA MOBUHHO OyTH CHPSMOBaHE HAa NOCUJICHHS
MEXaHI3MIB BUSBJICHHS (IKTUBHUX TPABOYUHIB, 3alpOBaKEHHS IU(POBUX
IHCTpYMEHTIB  (pikcaiii TpaBOYMHIB Ta BJOCKOHAJICHHS 1HCTUTYTY JOKa3iB.
Heo0xigauM € TakoK YTOUHEHHSI 3aKOHOaBYMX ITOJI0KEHb 11010 TPAaBOBHUX HACTIIKIB
yJaBaHUX IMPABOUYMHIB, OCOOJIMBO B aCMEKT1 BiAMOBIIATLHOCTI CTOPIH 32 HaBMUCHE
MPUXOBYBAHHS MIMCHOTO MPAaBOYMHY 3 METOI0 YHHUKHEHHS BHKOHAHHS IMBLIBHO-
paBOBUX 3000B’A3aHb.

@DIKTUBHI Ta yJaBaHI IPaBOYMHHU CTAHOBIATH JBI OKPEMI LMBUIBHO-IIPABOBI
KaTeropii, Kl MarOTh CHUIbHY PUCY — HEBIANMOBIIHICTh MK BHYTPIIIHBOIO BOJIEIO Ta
30BHIIIHIM BOJICBUSBJICHHSM, OJIHAK CYTTEBO PI3HATHCS 3a MPABOBOIO MPHUPOJOI0 Ta
HaciaiakaMy. DIKTUBHUI MPABOYMH € HIKYEMHUM 1 HE CTBOPIOE MTPABOBUX HACIIKIB,
TOAl SIK yJaBaHWW MPAaBOYMH MOXKE IOPOPKYBAaTH HACHIJKU BIAMOBIIHO JI0
MIPUXOBAHOI0 MPaBoOUnHY [6, c. 112].

TakuMm 4rHOM, MO’KEMO JIIATH BUCHOBKY, 1110 (PIKTHUBHI Ta y/AaBaHi IPaBOYUHU €
CKJIQJHUMU UMBUIGHO-TIPABOBUMH KOHCTPYKI[ISIMH, IO MAalOTh pPIi3HY IPaBOBY
IpUpOY Ta MpaBOBi HACHiIKU. DIKTUBHUIN MPABOUMH € aOCOJIOTHO HIKYEMHHUM 1 HE
MOPOJIXKY€E KOJHUX MPABOBUX PE3YJbTATIB, TOJI K yJIaBaHUN MPAaBOYMH MOKE MaTH
IOpUJIMYHY CUJTY B TiH YaCTHHI, 0 BIAMOBIAA€E MiMCHIN Bouti cTopiH. Cy0oBa MpakTUKa
MIJITBEP/KYE, 110 KIIOYOBUM €JIEMEHTOM KBajidikailii Takux IPaBOYMHIB €
BCTAHOBJICHHSI BHYTPIIIHbOI BOJI CTOPIH Ta aHadi3 (aKTUUHUX 1M MICHs YKIaJCHHS
MPaBOYMHY. AKTYaJIbHICTb JJAaHO1 MPOOJIEMH 3yMOBIIIOE HEOOX1THICTh YA0CKOHATICHHS
3aKOHO/IaBCTBA, MOCWJICHHS TPUHIIMITY JOOPOCOBICHOCTI Ta 3a0e3meueHHs MpaBOBOi
BU3HAYCHOCTI Y IIUBUILHOMY O0OPOTI.
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ITPABOBE PEI'YJIIOBAHHSA JOIIOMI’KHUX PEITPOAYKTUBHUX
TEXHOJIOI'TI B YKPAIHI: CYYACHHMI CTAH TA IEPCIEKTUBH
PO3BUTKY

Cogia MuxaiinoBa
3000y8auxa nepuioco (6akaiaspcvbko2o) pieHs UWOI oceimu
HHI Ilpasa Jlepoicasnoco nooamrosoco yHigepcumemy, m. Ipnins, Yrpaina

Hayxosuti kepisnux.: Jlrogmuiaa Camiiuk

KaHoOUuoam HpuoutdHux HayK, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma nPoyecy

lepacasnozo nooamkosozo yHnieepcumemy, m. Ipnine, Yxpaina

CyvacHuil pO3BUTOK MEIUIIMHH Ta O10TEXHOJOTH MPU3BIB 10 ICTOTHUX 3MIH Y
chepi OXOPOHU PENPOAYKTHBHOTO 370POB’S, 30KpeMa - J0 IOSBH Ta IOIITUPEHHS
JOTIOMDKHUX penpoayKTuBHUX TexHosorii (JIPT). 1{i meTonu - mTy4yHe 3ariigHeHHS,
excTpakoprnopaibHe 3armnianenns (EK3), cyporatne MmaTepuHCTBO, TOHOPCTBO TaMeT
Ta eMOPIOHIB CTUKAIOTHCS 3 YACIEHHUMHU BUKJIMKAMHU: BIICYTHICTIO CIIEI1aJ1I30BaHOTO
3aKOHY, (pparMeHTapHUM XapaKTEpOM IMPABOBOTO PEryJIOBaHHS, HEOJIHO3HAYHICTIO
MIPaBOBOTO CTaTyCy 3aIy4CHHUX CTOPIH Ta HEJOCKOHAJIOI CHCTEMOIO KOHTPOJIIO.

[le muTaHHS JOCIIIKYBAJIOCHh BEJIMKOI KIJBKICTIO BITYM3HSHUX HAYKOBIIIB,
cepen skux: A.IL INonoBamyk, JI.FO. benvo, 5. Tpunwsosa, JI.B. Open, B.M. CaBueHko,
JL.II. Maptuntok, H.A. AGasrtinosa, O.0O. 'magynHsak Ta iHIIi.

3a pOKM HE3aJIeKHOCTI YKpaiHU YMCENbHICTh HACEJIEHHS! CKOPOTHIIACHh HA MOHAT
10 mMitH 0C10, BKIIFOUAIOYH BTPATH Y€pe3 OKYIAII0 TEPUTOPIN. 3a JaHUMU Jep>KaBHOL
cTaTUCTHKU, B YKpaini y 2016 p. Oymo 3apeectpoBaro 38 998 BumaakiB KIHOYOTO
oesmmans (77,67% cepen ycix BUIaAKIB )KIHOYOTO 1 9ooBidoro 6e3mmiaas) ta 11 210
BUIAJIKIB 4ojoBidoro Oesmmimast (22,32% BianoBigHo). OmHaK, 3 KOKHUM POKOM
KITBKICTh BUITQJIKIB 301IbImy€eThes [1, ¢. 23].

He muBmsiamnch Ha Te, mo YKpaiHa BXOAWUTH J0 YMCIA TUX JIEpKaB, SKi Ha
3aKOHOJIABUOMY PIBHI JO3BOJISIOTH 3aCTOCYBAHHS JOMOMIKHUX PENPOAYKTUBHUX
TEXHOJIOT1#, ICHY€ BEJIMKA KIJIbKICTh TPAaBOBUX KOJII31H y 111 cepi.

OCHOBOIO 3aKOHOJABYOTO pEryjoBaHHS € 3akoH Ykpainu «OcCHOBU
3aKOHOJIAaBCTBAa YKpaiHU MpPO OXOPOHY 310poB’sk» (cT. 48), skuil mnependayae
MO>KJIMBICTh 3aCTOCYBaHHSI JJOMIOMIKHUX PEMPOIYKTUBHUX TEXHOJIOT1H 32 MEAUYHUMHU
nokazaHHsMu [2]. JletanbHille MNOPSAOK iX BUKOPUCTAaHHSA BHU3HaueHO Hakazom
MinicTtepcTtBa oxopoHu 3a0poB’ss Ykpainu Ne787 Big 09.09.2013 p. «lIpo
3arBepKeHHs [lopsinKy 3acTOCyBaHHS JOTOMDKHHUX PETMPOTYKTHBHUX TEXHOJIOTIH B
VYkpaini» [3].

Ha Bigminy Big VYkpainm, kpaiam €Bpomelicbkoro Coro3y MawTh OUIBII
pO3BUHEHY HOpMaTuBHY 0a3y. Tak, y HiMmeuuuHi mifOTh CHEIiaJIbHI 3aKOHH, SKI
BHU3HAYAIOTH MTPABOBI Ta €TUYHI MeXi 3acTocyBanHs J[PT, mepenbadaroTh 0OMeKeHHS
010 IOHOPCTBA Ta 3a00POHY KOMEPIIIHHOTO CypOTaTHOTO MaTepuHCTBA [4].
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Bomnowac Bemuka bputanis 3ampoBaamna minen3yBaHHs I1ieHTpiB JIPT 1
CTBOpWJIA HATJsAAOBI opranm - 3o0kpema, Human Fertilisation and Embryology
Authority (HFEA), mo 3a0e3mneuye eTWyHHMil 1 TpaBOBHIl KOHTPOJb Yy cdepi
PENPOIYKTUBHHUX TEXHOJIOTIH [5].

[ToBepTarouuce A0 MPaBOBUX KOJI3ii, B YOMY K BOHH MPOSIBIISIOTHCS ?

Tak, crarti 49-50 CiMeitHOTO KOJIeKCy YKpaiHu BU3HAYAIOTh, 110 IPYKHUHA Ma€e
IpaBO Ha MATEPUHCTBO, a YOJOBIK - Ha OaThKiBCTBO [6]. OTxe, mpaBO KIHKH 1
YOJIOBIKA, sIKI TepeOyBalOTh y 3apeecTpoBaHOMY IUIKOOI, Ha MAaTEPUHCTBO Ta
0aThKIBCTBO 3aKpIMJIECHE YNHHUM 3aKOHOJABCTBOM, 30KpEMa IUISIXOM 3aCTOCYBAaHHS
JOTIOMIXHUX PENpOayKTUBHUX TexHosorii (JIPT).

[loctae muTaHHA: YU MOXYTh OCOOH, SKI He MepeOyBarOTh Yy IUIO01, aje
MIPOKMBAIOTH y (PAKTUYHUX NMITIOOHUX BIAHOCHHAX, OYTH MOTCHIIINHUMHU OaThKaMu?

JL.II. MapTrHIOK TPOBOIUBIITY aHAJI13 HAI[IOHAIBHOTO 3aKOHOIaBCTBA, 3BEPHYJIA
yBary mo BiamoBigHo 10 cT. 3 CK Vkpainm, ciM’10 CKIIaJal0Th 0COOM, SIK1 CITIIBHO
IIPO’KUBAIOTh, TIOB’ 13aH1 CIIJILHUM ITOOYTOM 1 MalOTh B3a€MHI IpaBa Ta 000B’SI3KH [6].
[Ipore u. 2 ct. 21 CK VYkpainm 3a3Hayae, 1m0 MPOKUBAHHS OJHIEIO CiM’€r0 0e3
peecTpairii nuTro0y He CTBOPIOE MpaB Ta 000B’A3KiB MOPY ks [6]. BogHnouac 4. 1 cT.
74 CK perymioe pexuMm MaitHa o0ci0, sIKIi MPOXKHBAIOTh OJHIEIO CIM’€l0, alie He
nepeOyBaroTh y nuiobi [7, c. 98].

3 a”ayi3y YMHHOTIO CIMEMHOr0 3aKOHOJABCTBA BUILIMBAE, 10 BUKOPUCTAHHS
JIPT nepenbauene nuiie i mnoapyxoks. OtTxke, ocobu, siki mnepe0yBamTh Yy
(akTUYHUX [UTIOOHMX BIJIHOCHHAX, HE HaJeKaTh J0 Kojia Cy0’€KTiB, IO MOXYTh
CKOPHUCTATHUCS IIUMU TEXHOJIOTISIMH.

Crarta 125 CK VYkpaiHu BHU3HAYa€ MOPAIOK BCTAHOBJICHHS TOXOIKEHHS
TUTUHU, OaThbKH $KOi HE mepeOyBaloTh y NUTOO0I. SIKIIO AWTHHA HAPOIKYETHCS
MPUPOJHUM IIJITXOM, 3aKOH 3a0e3neuye ii peecTpallifo Ta BHU3HAHHS OAaThKIBCTBA.
Boanodac mapomkennst niutun# 13 3actocyBanHsaM J[PT mis Takux oci6 3aK0HO1aBUO
HE BpEryiabOBaHoO [6].

TakuM YMHOM, HUHIIIHA HOPMa TOPYIIyE€ TpaBO 0cCi0 Ha OATHKIBCTBO Ta
MIPOJIOBKEHHS POy, MUCKPUMIHYIOUH 1X 32 CIMEHHUM CTAaTyCOM. 3 I[LOTO IPUBOIY A.
I1. T'onoBanryk npornonye qonoBHUTH cT. 123 CK Ykpainu 4acTHHOIO 4 TAaKOTO 3MICTY:
«OKiHKa 1 4OJIOBIK, SIK1 HE Mepe0yBarOTh Y MLT001 M1’ CO0010, ajie MPOKUBAKOThH OJTHIEI0
CIM’€I0 Ta MOB’S3aHI CIUIBHUM IMOOYTOM, BH3HAIOTHCS 1 3alUCYHOThCA OaThbKamMu
JTUTUHU, HAPOJKEHOI B pe3yJbTaTl 3aCTOCYBAHHS JOMOMIXKHHMX PENpPOAYKTHBHUX
TEXHOJOTIM 3a iX mNUCbMOBOi 3rogu. Taki 0co0M MOXYTh CKOPHUCTATHUCS
PENPOAYKTUBHUMU TEXHOJIOTISIMH 32 HasIBHOCTI MEIMYHMX TTOKa3aHb» [8, c. 99].

OTXe, MpaBOBE PETYJIOBAHHA JONOMDKHHUX PEMpPOIYKTUBHUX TEXHOJOTIH
(APT) B VYkpaini 3amumaerbcs (parmMeHTapHuM 1 1OTpedye CyTTEBOTO
BJIOCKOHAJICHHS. He3Bakatoum Ha HasBHICTH 0a30BHX HOpPM y 3akoHI YKpaiHu
«OCHOBHM 3aKOHOZIaBCTBA MPO OXOPOHY 3J0POB’S» Ta BiAMOBIAHOMY Hakaszi MO3,
YUHHE 3aKOHOJIABCTBO HE OXOIUTIOE BCHOTO CIIEKTpAa MUTaHb, [0 BUHHUKAIOTH TPH
3actocyBanHi JIPT. 3okpema, 9iTkO HE BUZHAYEHO KOJIO CYO’€KTIB, SIKI MAlOTh MPABO
CKOPHUCTATHUCS MMM TEXHOJOTISIMH, HE BPETYJIHOBAHO MPABOBHI CTAaTyC OCI0, M0
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nepeOyBarOTh y (PaKTUYHUX MUTFOOHUX BITHOCHMHAX, @ TAKOXK MOPSIOK BCTAHOBJICHHS
OarbkiBcTBa pu BUkopucTtanui [[PT.

VY mepcriekTrBi po3BUTKY MpaBoBoro peryitoBannsa IPT B YkpaiHi JoLUTBHO:

1. [TpuitHsiTH OKpeMHii 3aKOH, SIKUH OM KOMIUIEKCHO BPETyJIIOBaB MUTAHHS
3aCTOCYBaHHS PEMPOAYKTHBHUX TEXHOJOTIM, 30KpeMa CyporaTHOrO MaTepHHCTBA,
JIOHOPCTBA TaMeT 1 eMOP1OHiB.

2. BusHauutu npaBoBuii cTaTyc Ta IpaBa BCIX YYacCHUKIB MpOLEAyp -
0aTbKiB, JOHOPIB, CYpPOTaTHUX MaTEPiB 1 MEAMYHUX 3aKJIaIIB.

3. Pozmmputu koJ10 ocio, skuM 103BosieHO ckopuctatucs JIPT, BkitounBIm
TUX, XTO NepedyBae y (aKTUUHUX NUTFOOHUX BITHOCHUHAX.

4. 3anpoBaiuTH CUCTEMY JAEPKaBHOTO HATJISAAY Ta €THYHOTO KOHTPOJIO 32
TISUTBHICTIO TIEHTPIB PenpoAyKTUBHOI meauimHu 3a 3paskom HFEA (Benuka
bpuranis).

Takum 9uHOM, yIOCKOHAJEHHS MpaBoBOro perynioBanns y chepi APT mae He
JUIIE YCYHYTH 1CHYIOU1 KOJi3ii, a i 3a0€3MeUnTH peaabHy pealti3allito mpaBa KOKHO1
0cobu Ha 6AaTHKIBCTBO, BIAMOBIIHO A0 MPUHIUIIB I'yMaHi3My, PIBHOCTI Ta OBaru J10
JIFOJACHKOI T1THOCTI.
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IJIIOBHUM JOT'OBIP SIK IHCTPYMEHT 3ATIOBITAHHS
KOH®JIIKTIB Y CIMEUMHHUX BIITHOCHHAX

Ausina Muxaitaok
3000y6auka nepuio2o (6axkaniaspcbko2o) pieHs UWOI 0c8imu
Hasuanvno nayxoeoeo incmumymy npasa /lepaicagno2o nooamro8o2o
VHigepcumemy, M. Ipnins, Ykpaina

Haykoeuit kepignuk: Jlrogmuiaa Camisiuk

Kanouoam, 1puoudHux Hayx., OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma npoyecy

Heporcasrnozo nooamroeozo ynisepcumemy, M. Ipnines, Yxpaina

3pocTaHHs KUTBKOCTI PO3JIy4YeHb, 3MiHa EKOHOMIYHUX POJICH Y0JI0BIKa 1 JKIHKH,
PO3BUTOK TIANPUEMHHIITBA Ta TMPUBATHOI BIACHOCTI 3YMOBIIOIOTH MOTPEOy Yy
IPaBOBOMY MEXaHi3Mi, IO JO03BOJISIE TOMNepeHkaTh KOH(MIIKTH, a He JIUIIe
BUPIIITYBATH iX y cyqoBomy nopsaky. [1nroO6HmMiT oroBip BUCTYae 3ac000M IPaBOBOL
OpEeBEHI1i, OCKIJIbKA Ja€ MOXIIMBICTH CTOPOHAM 3a3[ajerijlb BU3HAYUTH MOPSIOK
pO3MOJIITy MaifHa, piHaHCOBUX 3000B’s3aHb 1 MIPaB y pasi po3ipBaHHS NUIIOOY, 110
crpusie CTablIIbHOCTI CIMEMHUX BITHOCHH 1 (DOPMYBAHHIO BIJIIOBIIAJIbHOTO CTABJICHHS
710 LIUTIO0Y SIK IPABOBOT'O 1HCTUTYTY.

[HCTUTYT HUTFOOHOTO TOrOBOPY B YKPAaiHCBKOMY CIMEMHOMY IpaBl € OJHUM 13
HAaWMEHII JOCTIIKEHUX, X04a HOro MpakTHYHE 3HAYCHHS 3 KOXKHUM POKOM 3POCTaE.
YMOBH Cy4acHOTO JKWTTSA, COIlialbHa MOOITBHICTH, TMOSBA CIUJIBHOTO Oi3HECY Y
MOJIPYOKA Ta 3MiHA TPAJULIMHUX YSABIEHb MPO POJII YOJIOBIKA M KIHKH Yy U001
IPU3BOJIATH 10 HEOOX1THOCTI 3a3/1aJieriib BU3HAYATH IIpaBUiia B3a€MO/II1, PO3MOILTY
MaiiHa i ()1HaHCOBUX 3000B’sI3aHb.

VkiaganHs HUTIOOHOTO JOTOBOPY HE € MPOSIBOM HENOBIPM MK MalOyTHIM
MOJIPYOKAM, a HABIAKH, JEMOHCTPY€E MParHeHHs J0 YCBIJOMIIEHOTO MapTHEPCTBA,
3aCHOBAHOT'O Ha B3a€EMHIM 3rojll i YITKOMY PO3yMIHHI ITpaB Ta 000B’sI3KiB CTOpiH [3].
Takuit migxia 103BOJISIE TOMEPEAUTH HU3KY KOH(QIIIKTIB, [0 BUHUKAIOTH Yy MpOIIEci
CHUTHHOTO JKUTTS abo mMicis po3ipBaHHS HUTIOOY, a/pke camMe HEBU3HAYECHICTH Y
MaiHOBUX MUTAHHSIX YACTO CTA€ MMPUIMHOIO CYJIOBUX CIIOPIB.

3rigHo 31 ctarTero 92 CiMeHOro Kojekcy YKpaiHu, IMUTFOOHUN JOTOBIp MOXKE
OyTH YKIaJeHHUil K 10 peectpawii mumoby, Tak i micmst Hei. Moro 3mict mae GyTu
CIPSIMOBAaHUM Ha BPEryJIOBaHHS MalHOBUX BITHOCHH M1 MOAPYXKAM, a TAKOXK MIXK
HUMHM Ta IXHIMU AITbMU. Ha mpakTuili 1e o3Hayae, 1mo CTOPOHU MOXKYTh 3a3/1aJlerib
JIOMOBHUTHCS TIPO TPABOBHM PEKUM MaifHa, TOPSIOK KOPUCTYBAaHHS CITUIbBHUMH
00’€eKTaMH, y4yacThb y BHUTpaTax Ha CIMEHHI MOTpeOu, a TakoX BU3HAYUTH yMOBHU
KOPHUCTYBaHHS KUTIIOM ITICIIS O3y eHHS. HorosipHa hopma peryImoBaHHs la€ 3MOTy
YHUKHYTH cynepeqHOCTeH SKI BUHUKAIOTh IiJI Yac TOMITy MaiHa, OCKUIbKU
3a37aJIeTiIb BCTAHOBJICHI TpaBuia HAOyBalOTh IOPUAMYHOI CHUJIM 1 MiJISTAIOTh
000B’S3KOBOMY BHUKOHAHHIO. Y 0araThbOX BHIIQJIKaX CaM€ HAasBHICTh HUIFOOHOTO
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JIOTOBOPY J03BOJISIE CTOPOHAM 3aBEPINUTH ITUTIO0 6€3 Cy10BUX KOH(ITIKTIB, 30€pIriiu
B3a€MHY IOBary Ta MiHIMI13yBaBIlM €MOLIHHI i (piHaHCOB1 BTpaTH [7].

3a gannmu MiHicTepcTBa IOCTHIIT YKpaiHu, YacTKa 3apeeCcTPOBaHUX HUTIO0IB, Y
AKUX YKJIQJa€eTbcsl JOTOBip, He mepeBuitye 5 %. IlpuumHamu Takoro sBUIIA €
HEJIOCTAaTHIM pPiBEHb MPaBOBOi OOI3HAHOCTI TPOMASH, MOOOIOBAHHS, IO JOTOBIP
3pyHHY€ T0BIpY MK MapTHEPAMHU, a TAKOK CTEPEOTUITHE YSIBJICHHS PO IUTIO0 SIK CYyTO
MOpajbHU# cO103 [4].

[Ipote eBponericbkuii OCBIJ MOKa3ye iHITY TeHaeHuio. Y Himeuuunni, @panuii,
[Tonpur yn Yexii nuiroOHUN JOTOBIP € HOPMAJIBHUM 1HCTPYMEHTOM IMBLJI130BAHOTO
BPETYJIIOBAHHS BIAHOCHH, SIKMH CIIPUAMAEThCS K (opMa MPaBOBOTO 3aXHCTy 000X
cTopi. g YKpaiHu 1eil TOCBIJ € OPIEHTUPOM y KOHTEKCTI 3MIITHEHHS IPaBOBOL
KyJbTYPH Ta PO3BUTKY MIPABOCB1IOMOCTI HACEJICHHS.

OyHKIlIA NUTIOOHOTO JOTOBOPY TOJISITa€ HE JIMIIE y PO3MEKYyBaHHI MpaB Ha
MaiHo, a ¥ y Tpo(IaKTUIl KOH(ITIKTIB, SIK1 MOXYTh BUHUKHYTH BHACITIIOK HEPIBHOCTI
JIOXO/I1B, p13HUX (PIHAHCOBUX OYIKYBaHb a00 HECIPABEJIMBOTO PO3IMOALTY 000B’S3KIB
[2]. 3aBasiku JOTOBOPY MOJPYXOKS Ma€ MOXKIIUBICTh Tepe0aYNTH MOPSJIOK BEACHHS
CHIJIBHOTO OIOHKETY, BU3HAYUTH PO3MIp (PIHAHCOBOT MIATPUMKHN OJHOTO 3 TTOAPYHOKS
y pa3i po3ipBaHHS MUTIO0Y YK HETIPaIe31aTHOCTI, BCTAHOBUTH MPaBUJIa KOPUCTYBAHHSI
KOILITaMH, 1110 HAJIXOSTh BIJl MIANMPUEMHUIILKOT AisUTbHOCTI [1]. Takuit miaxig cupusie
IPO30pOCTi Yy (PIHAHCOBUX MUTAHHAX 1 (POpPMYE TOBIPY, MOOYIOBAaHY HE HA EMOIISX, a
Ha YITKUX MPaBOBUX rapaHTiax. KpiM TOro, HasBHICTh JOTOBOPY 3MEHIIYE PHU3UK
3JI0BKUBaHb, HAPUKIIA]T, KOJIM OJUH 13 TAPTHEPIB HAMATA€THCS MPUXOBATH MAatHO 200
BUBECTH aKTHUBH MiJ] 4ac po3iydyeHHs. Xoua CIMeHHUN KOJIEKC 0OMEKYE MOKIIMBICTh
BKJTFOUCHHS JI0 JOTOBOPY TOJIOXKEHB, 1110 CyTepeyaTh paBaM JUTHHU, BCE K CTOPOHH
MOXYThb  Y3TOAUTH TMTAaHHA  MaTepiaibHOTO  3a0e3MeyYeHHs, CIaJKyBaHHS,
BUKOPHUCTAHHS CIUTBHUX KUTIIOBUX MPUMIIIEHb a00 (hiHaHCYBaHHS OCBITU aitei. Lle
JT03BOJISIE YHUKHYTH TPUBAIMX CHOPIB 1 CYI0BUX MPOILIECIB, Y SIKUX YACTO CTPAKIAAIOTh
caMe HemoBHOMITHI. BomHouac HeoOXxigHO 3a0e3meuyuT, 100 YMOBH JOTOBOPY HE
MOPYUITYBaJIX MPUHIKIT PIBHOCTI MOAPYHOKS Ta HE MOTIPIIYBaJId CTAHOBHUIIE OJTHOTO 3
HUX, 1110 € 000B’I3KOBOIO BUMOTOIO 1] 4Yac HOTapiaJIbHOTO TTOCBITYEHHS.

Ha cyudacHomy ertami pO3BUTKY CIMEMHOIO IpaBa akTyaldbHOIO € Mpoliema
BIJICYTHOCTI €JIMHOI CYJOBOi MPAKTUKU IIOJ0 TIYMAyeHHS MOJIOKEHb HUIIOOHOIO
JIOTOBOPY. Y NESIKUX BUMAJKAX CYJIM BU3HAIOTh OKPEMI MOrO MyHKTH HENINCHUMH
Yyepe3 HEBIAMOBIIHICTE HOpMaM Mopaiti abo 3akoHy. Lle cBiIUnTh Mpo HEOOXIAHICTh
YAOCKOHAJICHHS MTPaBOBO1 0a3u, 30KpeMa, YTOUHESHHS MEK JJOTOBIPHOTO PETYJIIOBaHHS
y cdepi ciMEeHHUX BITHOCHH [6].

JIMCKyCIHHUM 3aJIMIIA€ThCS THUTAaHHS MI0JI0 MOXJIMBOCTI BHU3HAUCHHS Y
JIOTOBOPI1 MOPSAKY KOPUCTYBAaHHS OCOOMCTUM MaiHOM, 1110 Oyio Ha0yTe 70 HUT00Y,
ab0 ymoB (hiHaHCOBOI KOMIIEHCAIlli y pa3l 3pajgdl Y IHIIUX MOPYIIEHb CIMEHHUX
000B’si3kiB. [loTpeOye MOAANBIIOrO 3aKOHOJABUOTO BPETYIIOBAHHS 1 MHUTAHHS
IUTFOOHKUX JTOTOBOPIB MIXK TPOMaJisHaMHU YKpaiHU Ta 1HO3EMIISIMH, aJI’K€ TaKi yroau
Jiealni 4yacTile MaloTh MI>KHAPOIHUN €TIEMEHT.
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[TopiBHSITbHO-TIPABOBHIl aHAJI3 CBIAYUTH, 110 OUTBIIICTh €BPOMEHCHKUX KpaiH
BU3HAIOTh HIMPOKI MOYJIMBOCTI CTOPIH y BH3HAYEHHI 3MICTY LUTIOOHOTO JIOTOBOPY.
3okpema, y HiMeuunHi BiH MOXXe mependadaTtd HE JIMIIE MaiHOBI acTeKTH, a |
MOPSIIOK BUXOBAHHS ITEH M JOTJISAY 3a JIiTHIMU OaThkamu. B Itanmii Ta Icranii 3akon
OpsIMO  JT03BOJISIE  BCTAHOBJIIOBATH PI3HI IIPABOBI PEKUMHU BIACHOCTI: CIUIBHY,
4acTKOBY abo po3nunbHy [4]. B Vkpaini Taka nmerasnizailisi MOKH BIACYTHS, MPOTE
NOCTYNOBO (OPMYETHCS TEHJCHINIS JO PO3MIUPEHHS JOTOBIPHUX MOXKIMBOCTEH
nonpy»xkd. L{e BimkprBae nepcnekTUBY rapMoHi3allii yKpaiHCbKOro CiMeiHOro npasa
3 €BPONEHCHKUMHU CTaHJAPTaMHU, IO CHOPUATHME PO3BHUTKY IPABOBOI KYJIbTYPH
cIMEHHMX BigHOCHH [1].

[TinBuieHHS €(hEeKTUBHOCTI LITIOOHOTO I0TOBOPY SIK IHCTPYMEHTY 3ano0IraHHs
KOH(JIIKTaM MOXJIMBE JIMIIE 32 YMOBHM aKTHBHOI MPOCBITHHIIBKOI poOOTH cepen
HaceneHHs. HeoOxigHo ¢dopmyBaTH y TpomaasiH pO3YMIHHS, IO JOTOBIp HE
CynepeuuTsh 171ei JIF0O0B1 YM JOBIPH, a HABIIAKU — 3MIIHIOE 1X, CTBOPIOIOYH TIPABOBY
CTaOUIBHICTH Y NITI001. JIOIIIbHO PO3POOUTH THUITOBI 3pa3KH JIOTOBOPIB, peKOMEH 1allii
JUISL HOTapilyciB 1 CIMEMHHMX KOHCYJIBTAHTIB, $KI JIOTIOMOXYTh MalOyTHbOMY
MOAPYXXKIO YCBIJIOMJIEHO BUBHAYATH YMOBH CIIBXHUTTS. TaK0X JOIIJILHO BIPOBAIUTH
PO3’ACHIOBAJIbHI MPOrpaMu Yy CUCTEMI BUIIOI OCBITH Ta Me[lia, 00 MOMyJIsIpUu3yBaTu
KYJIbTYpY IOTOBIPHOTO BPETYJIFOBaHHS CHOPIB [S].

[InroOHMA JOTOBIP € AIEBUM THCTPYMEHTOM rapMOHI3allli CIMEMHUX B1JIHOCUH
Ta TMONEPEeIKEHHA KOHQIIKTIB, SKUA MOEOHYE Yy €001 €JIeMEHTH MpaBOBOi
nepeadadyyBaHOCTI M B3a€MHOI BIAMOBIIABLHOCTI. Horo e()EeKTUBHICTb 3aJICKUTh BiJl
MPaBOBOI O0I3HAHOCTI TPOMAJSH, PIBHA JOBIPH MDK MOJAPYAOKSAIM Ta MPOQeciiHOi
MIATOTOBKM FOPUCTIB, $KI CYNPOBOIKYIOTh YKJIaJ€HHS JoroBopy. llomanbiimii
PO3BUTOK TPABOBOTO PETYJNIOBaHHA Yy Mik cdepi Mae OyTH CHpsIMOBaHUM Ha
CIPOILIEHHS NPOIEAYPHU YKIaICHHS, TABUIIICHHS FOPUAUYHOT IPAMOTHOCTI HACEJICHHSI
Ta 3a0e3nedeHHs1 OanaHCy iHTepeciB cTopiH. lle M03BOIMTH po3risaaTH IUTFOOHUMN
JIOTOBIp HE JIUIIE SK TEXHIYHWA MPABOBUM IHCTPYMEHT, a K CKJIAJOBY KYJbTYpH
NapTHEPCHKUX B3a€EMUH 1 IPEBEHTUBHOT'O BPETYJIIOBAHHS CIMEMHHX CITOPIB.
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ITPABOBE 3HAYEHHSA JOCATHEHHSA AUTUHOIO TIOBHOJIITTA
Y CIIPABAX ITPO TIO3BABJIEHHSA BATBKIBCBKHUX ITPAB

Aunina PomaneHkoBa
3000y6auka opy2020 (Mazicmepcvbkoeo) pieHs euwjoi oceimu Hasuanvho-
HAyKo8020 IHCmumymy npasa /lepaicagnozo no0amkogo20 YHigepCcumemy
M. Ipnins, Yrpaina

Haykoesuit kepignuk: Ipuna YUexoscbka

00KMOp 10PUOUYHUX HAYK, npogecop,

npoghecop kagheopu yusinbHo2o npasa ma npoyecy
Heporcasnozo nooamrkoeozo ynisepcumemy, M. Ipnines, Yxpaina

[HCTUTYT MO30aBiIeHHS] OATHKIBCHKUX IMPaB € OJHUM 13 HAWOUIBII YyTIUBUX 1
CKJIQJ[HMX MPABOBUX MEXaHi3MiB, CIIPIMOBAHMX Ha 3aXHCT iHTepeciB JUTHHH. Moro
3aCTOCYBaHHS PO3IJIANIAE€THCA SK BUKIIOUYHUNA 3aXiJl BIJTUBY Ha OaTbKiB, SKI He
BUKOHYIOTh CBOiX O0OB’SI3KIB 1110/10 BUXOBaHHS, YTPUMaHHS Ta PO3BUTKY JTUTHHH.

VY OUIbIIOCTI BUMAJKIB MIJCTABOIO Uil M030aBJIEHHS OAThKIBCHKHX IpaB €
YMUCHE YXWJICHHS B1Jl BAKOHAHHS 000B’s13K1B, nepegoadenux crarrero 150 CimeitHoro
kogekcy Ykpainu (mam — CK VYkpainu), abo X HasBHICTb y OaThKIB CKJIAJHUX
KUTTEBUX OOCTaBHH, SKI YHEMOXJIHMBIIOIOTh HaJe)KHE BUKOHAHHS HHMH CBOIX
GyHKUIA. Y Oynb-IKOMY BUMNAJAKYy MOPYIIYIOTHCS OCHOBOIOJIOXKHI MpaBa AUTUHHU HA
BHUXOBaHHs, TYpOOTY Ta pO3BUTOK Y CIMEMHOMY CEpEIOBHUILII.

OpHak 13 JOCSTHEHHSM IUTHHOIO MOBHOJITTS MOCTAa€ MUTaHHs: 4u 30epirae
1n030aBJIeHHs1 OaTHKIBCHKUX IPaB CBOE MPABOBE 3HAYEHHS, SIKIIO 0CO0a BXKE MEPECcTae
OyTH JUTUHOIO Y PO3yMIiHHI CIMEHHOTO 3aKOHO/IaBCTBA?

Bu3zHnayeHHs1 MpaBOBUX HACTIAKIB MOBHOJITTA Y TaKUX CIPaBax Ma€ Ba)KIMBE
3HAUEHHA SIK JUIsl 3a0e3leueHHs] MPUHIUIY HaMKpalux IHTEpeciB JIUTHUHHU, TaK 1
peamizaiii  3acaj  CHPaBEIJIMBOCTI Ta  MPOMOPIIHHOCTI  CiMEHHO-IIPaBOBOI
BIJIMOBIAIBHOCTI TIPH 3aTSATYBaHHI CyJOBOTO IIPOIIECY.

3mict crareit 164-166 CK Ykpainu, 110 peryiarorTh BIIHOCUHHU T030aBJICHHS
0aTbKIBCHKUX IpPAaB HEPO3PUBHO TOB’SIBYETHCS 13 3aCTOCYBAHHSIM JAHOTO 3aXOIy
HOPST 13 TIOHATTAM «ITUTHHN.

Tak, BianmosigHo 10 4.1 cT. 166 CK Ykpainu mpaBo Ha 3BEpHEHHS 110 CyAY 3
MO030BOM TMPO MO030aBJIeHHS OaThbKIBCBKMX IpaB MalOTh OJUH 3 OaThKiB, OIIKYH,
MIKJIyBaJIbHUK, 0c00a, B CIM’1 IKOi MPOKMBA€ AUTHHA, 3aKJIaJ, OXOPOHU 370POB’S,
HaBYaJbHUM a00 IHIIMN AUTSYMUNA 3aKjaj, B SKOMY BOHA nepeOyBae, opraH OIIKU Ta
MIKJIyBaHHS, IPOKYPOP, a TAKOXK caMa AUTHHA, SKa JOCATIa YOTUPHAALSTH POKiB [1].

[ToHATTS «AWTUHA» BU3HAYEHO SK HOPMaMH MDKHApOJHOTO, TaK 1
HAI[IOHAJILHOTO 3aKOHOJABCTBA. JIUTUHOIO € KOXKHA JIFOJIChKA 1CTOTA JI0 JOCSATHEHHS
Hero 18-piyHOro BiKY, SIKIIO 3a 3aKOHOM, 3aCTOCOBAaHHMM JI0 JJaHOI OCOOH, BOHA HE
nocsirna noBHomTTA panimie (crarta 1 Konsennii OOH npo npaBa autunn) [2].
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AHanoriuie 3a 3MICTOM BH3HAuU€HHS MICTUThCS B 3akoHl Ykpainu «IIpo
OXOpOHY JWTHHCTBA», JI€ JWTUHOIO BBAXa€ThCs ocoba BikoM 10 18 pokiB
(TTOBHOMITTS), SIKIIO 3TITHO 13 3aKOHOM, 3aCTOCOBaHUM JIO0 HEi, BOHa He HaOyBae
MOBHOITTS paHimie [3].

Taxuit 38’130k MOSICHIOETBCS TUM, 11O NTEPEBaKHA KIJIbKICTh OAThbKIBCHKHUX MPaB
Ta 000B A3KIB CTOCY€EThCS JUTUHU 10 TOCSITHEHHS HEt0 MOBHOMTTS. [1iciist qocsrHeHHs
MOBHOJIITTSI 0c00a BTpayae MpaBOBUI CTaTyC JUTHUHU 32 3MICTOM 3aKOHY.

Bapto 3ayBaxuTu, 1110 HayKa CIMEMHOr0 MpaBa A0 0COOJIMBOCTEN OAThKIBCHKUX
MPaBOBIJHOCUH  BIJHOCUTb, 30Kpe€Ma CTpPOKOBUM  XapakTep. baTbKiBChbKi
MIPaBOBITHOCMHU BUHUKAIOTh 3 MOMEHTY HapOHKCHHS TUTUHU a00 MPUHHATTS JUTHHU
y CiM 10 1 MPUTIUHSIOTHCS 3 IOCATHEHHAM AUTHHOIO TIOBHOMITTA. B okpeMux Bummagkax
ciMeliHe 3aKOHOJIaBCTBO PETYJIIO€ BIIHOCHHU MK OaThKaMH 1 IIOBHOJITHIMU JIOUKOIO,
CUHOM, TOMY € BCl MIJICTaBH CTBEP/KYBaTH, IO OAaTbKIBChKI MPAaBOBIIHOCUHU HE
MPUNUHSAIOTHCS MICHS JOCSATHEHHS AUTUHOI 18 pokiB. HacranHs MOBHOMITTS €
M1JICTABOIO JIUIIIE JJIsi 3MIHU 00CAry OaThbKIBCHKUX IpaB Ta 00OB’S3KIB, TOMAl SIK MIX
OaTbKaMHU Ta JOYKOI, CHHOM 30€piraeThCs MPaBOBUI 3B A30K SIK O0AaTHKIB Ta JUTHHH.
[le BiAMOBIIHO O3HAYAE 1 ICHYBAaHHS MK HUMH B3a€EMHUX OCOOMCTHX HEMAMHOBHX Ta
MalHOBUX IPaB 1 000B’SI3KI1B, SIKI € YAHHUMU BITPOJIOBXK YChOTO JKUTTS, @ OKPEMI 3 HUX
— HaBITH MICIISL CMEPTI OJTHOTO 3 HUX.

To HaBITh MICHA JOCATHCHHS JUTHHOIO MOBHOMITTSI 0aTHKH, K1 HE T030aBIICHI
OaTbKIBCHKUX IpaB CTOCOBHO TaKOl JUTHHU, 30€piratoTh MEBHI MpaBa Ta 00OB’SI3KH
II0JI0 HEl, Kl IPYHTYIOThCSI HA iX KPOBHOMY CHOPIJIHEHHI. [3 OBHOMITTAM AMTHHH
«3’SIBISIIOTHCS) TpaBa OAThKIB Ha yTPUMaHHS 3 OOKYy MOBHOJITHIX JIOYKH, CMHA Ta
BUHMKAIOTh BIANOBIJHI KOpPECMOHAYIOUl iM 000B’a3kH. barbku, He Mo30aBIieHI
0aTbKIBCHKHX IPaB € CHAJKOEMISIMU 32 3aKOHOM CBO€i JUTHHHU.

HopmatuBHe perymtoBaHHS CIMEMHHMX BIJHOCMH MDK OaTbkamMH  Ta
MOBHOJITHIMH CHUHOM, JJOUKOIO € BTUICHHSIM MOpPAJbHUX 3acaj CyCIUIbCTBA, 32 SIKUX
0aThbKO Ta MaTip, SKI HAJIEKHO BUKOHYBAJIM CBOi OOOB’SI3KH IIOAO BIACHOI JUTHHH
MPOTATOM TPUBAJIOTO Yacy (BiJ HAPOIKEHHS 1 0 TOCATHEHHS AUTUHOIO TIOBHOMITTS, a
B TICBHUX BUNAJKaX HaBITh MICIA JOCATHEHHS MOBHOJITTS), MalOTh MPaBO Ha
yTPUMaHHS B1J] TOBHOJITHIX CHHA/I0YKH, a TAKOXX Ha CHIAJKyBaHHS 32 3aKOHOM.

Takum unHOM, (DAKT JOCSITHEHHS JUTHHOO TIOBHOJITTS HA MOMECHT BUPIIIICHHS
CIIopy mpo mMo30aBieHHs OaThbKIBCHKUX TMpPaB HE MOXKE MaTh MPHUHITUIIOBO
BUPIIANIBHOTO 3HAYEHHS M1J] 4ac pO3IJIsiy CIPABU, OCKUIBKU JOPOCTIIIAHHS AUTHHU
HE MOX€ CBIIYUTH MPO HAJICKHE BUKOHAHHS 0aThKaMH CBOIX 000B S3KiB.

Tak, y crnpari Nel85/9339/21 npeamMeTroM Cya0BOro po3risiay Oyiao MUTaHHS
po mo30aBiieHHs OaThbKIBCHKUX TpaB. OCOOIMBICTIO CIPaBH € T€, 110 HA MOMEHT
MOJIaHHS MO30BY CHH CTOpPIH IlI€ HE JOCST MOBHOJITTSA, OJHAK HA Yac YXBaJCHHS
pIIlICHHST CYJIOM TIEpIIOi 1HCTAHIT BIH YK€ CTaB MOBHOMITHIM. Taka mpoiiecyainbHa
CUTYyaIlisl 3yMOBHJIa HEOOXITHICTh TTPABOBOI OIIHKK TOTO, Y MOXKE CYJ YXBaJIIOBATU
plllieHHsT TPO MO030aBeHHS OaThKIBCHKUX IMpPaB CTOCOBHO OCOOM, sIka HA MOMEHT
PO3IIISIy CTpaBU BXK€ BTpaTHIIA CTAaTyC AUTHUHHU y PO3yMiHHI TosioxkeHb ctarti 6 CK
Ykpainu.
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BepxoBuuii Cyz, nepernsgatouu pilleHHs cyAiB, y moctanoBi Bif 29.01.2024 y
cupaBi Nel85/9339/21 BiactynuB BiJ BHCHOBKY Kouseridi cyaaiB Ilepmioi cymoBoi
nanatu KacauiiHOro HMBUIBHOTO CYyJly, BUKJIaJEHOTO y TocTaHoBax BiJ 11 BepecHs
2019 poky B cnpasi Ne 219/3759/2014-u (npoBamxenus Ne 61-48685cB18), Big 01
mororo 2023 poky B cipaBi Ne 761/6749/20 (mpoamxenns Ne 61-8129¢B22), a Takoxk
KoJierii cyiB TpeThoi cynoBoi manatu KacamiitHoro iuBUILHOTO Cy1y, BUKIaAECHOTO
y noctanoBi BiJ 04 sxoBTHs 2021 poky y cripasi Ne 686/16902/20 (mpoBamxenHs Ne
61-11412cB21), npo Te, WO y BHUMOAAKYy, SKIIO Ha 4Yac MOJAHHSA IO30BY PO
1mo30aByieHHsI 0aTHKIBCHKUX IpaB JUTHHA Oyjia HEMOBHOIITHBOIO, JOCSTHEHHS HEHO
MOBHOJIITTA HAa 4Yac BUPIIICHHS CIPaBU € CAMOCTIMHOIO MiJCTAaBOIO IS BIIMOBU Yy
3aJI0BOJICHHI MO30BY MPO 1M030aBIeHHS 0aTbKIBCHKUX IPaB.

Bepxosuuit Cyn Bkazas, mo npunucu CK Ykpaiau Ta iHIIHMX 3aKOHOJTaBYHX
aKTIB HE MICTATh MpsAMOi 3a00pOoHU T1030aBlICHHS OAaTbKIBCHKUX TpaB MICIs
JOCSITHEHHSI IUTUHOIO TTIOBHOJITTS.

TrnymaueHHs 3akOHy, SIK€ TPU3BOAWTH JI0 HACTaHHS TaKOi CHUTYyarlii, KOJHU
y4aCHUK CIMEHHHUX BIJHOCHH, SKHH BYACHO (O JOCATHEHHS JUTHHOIO IOBHOJITTS)
peaizyBaB CBO€ MPABO HA CYJIOBUI 3aXUCT MIJISXOM 3BEPHEHHS 0 CYIy 13 TO30BOM
po N030aBeHHs 0aTbKIBCHKUX IIPaB, OTPUMYE BIIMOBY Y 3a/I0BOJICHH] [T030BY, AKUH,
BOYCBHUIb, MA€E JJIS1 HHOTO BUHATKOBE 3HAYCHHS, (DAKTUYHO JIMIIIE 3 THUX TIACTaB, IO
CyJl, HE3aJIeXKHO Bl MPUYMH, HE YXBAJIMB PIMIEHHS MO CYTI CIOPY A0 JAOCSITHEHHS
JTUTHUHOIO TIOBHOMITTS. 3rajaHuil MiAXiq HE BpPaxoByE Te, MO IMPaBOBI HACIIIKH
1no30aBieHHsI OaTbKIBCBKUX MpaB MOIIMPIOIOTECS 1 HA MPAaBOBIIHOCUHHU, SKI
BUHHUKAIOTh ITCIISA JOCATHCHHS JUTHHOIO MOBHOJITTS, TOMY CYJ IICISA JOCSTHCHHS
JTUTHHOO TIOBHOJIITTS Ma€ TIPOJOBKYBATH PO3TJISIT CIIPABHU IO CYTI JIsl BCTAHOBJICHHS
OOTpyHTOBAHOCTI a00 HEOOIPYHTOBAHOCTI TO30BY MpO MO30aBJICHHS BiANOBIIaya
0aThKIBCHKUX MpaB Ta yXBasieHHs BianoimHoro cyaosoro pimenHs. OIl KIIC BC
TaKOX 3ayBaXKye€, 10 JOCSITHEHHS JUTHHOIO MOBHOJITTS MiJ] Yac PO3TIIsLy IIUBUILHOT
CIIPaBU CYJIOM HE MOKe OYyTH CaMOCTIMHOIO IiJICTaBOIO JJIsl BIIMOBH Y 3aJI0BOJICHHI
MI030BY IPO M030aBJIeHHs 0aThKIBCHKUX MpaB [4].

[TincymMoByrOUH BUINE€3a3HAYCHE, BAPTO IMIJAKPECINUTH, IO HASBHICTH CYIOBOI
MPAaKTUKKA 3aCBiAUy€ HASBHICTh MPABOBOI JUCKYCIi IIOJI0 3aCTOCOBHOCTI 1HCTUTYTY
no30aBieHHsl 0aThKIBCHKUX MPaB y pasi, KOJU AUTHHA JOCSrae MOBHOMITTS MiJ 4ac
posrisay crpaBu. CyJ BU3HAe€, 110 MPaBOBI HACHIAKA TM030aBJIeHHS 0aTbKIBCHKHUX
npaB, 0€3yMOBHO, BUXOJSATh 3a MEXI MOBHOJITTSA 1 Oe3MocepeHbO BIUIMBAIOTh Ha
MaMHOBI Ta OCOOMCTI HEMAMHOBI BIIHOCHHU MK OaThbKaMH Ta IMOBHOJITHIM CHHOM,
JTOYKOIO.

Bonnouac, curyanis BHUCBITJIIOE KPUTUYHY HEOOXITHICTh YHI]ikamii Ta
BJIOCKOHAJICHHS TMOJ0KeHb CiMEMHOro Kojekcy YKpaiHu 3a s 3a0e3MedeHHS
MPaBOBO1 BU3HAYEHOCTI, IOTIEPEIKEHHS CyIOBUX KOJI31H 1, 3pemTor0, €()eKTHBHOTO
3aXHCTY MPaB Ta IHTEPECIB 0COOU HE3AIEKHO Bi 11 BIKY.

Cnncoxk BUKOPUCTAHMX JIXKepe
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IMPOBJIEMHU PEAJIIBALIL HOJAPYXKXKSIM ITPABA
CILJIBHOI C_yMICHoi BJIACHOCTI TA OCHOBH
MPE3YMIUIII COJIBHOI CYMICHOI BJIACHOCTI

Opuna CeiTan4Ha
3000y8auKka nepuiozo (6axkaiaspcbko2o) pisHsa 8UWOL 0c8imu
Haesuanvho naykosozo incmumymy npaea
epoicasnoco nooamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

Haykoeuii kepignuk: Jlrogmuiaa Camisiuk

Kanouoam, 1puoudHux Hayx., OOyeHm,

ooyenm Kagheopu YusiibHO20 NPasa ma NPoyecy

epatcasrnozo nooamkosozo yHieepcumemy, m. lpnins, Yxpaina

CraTyc moapyxoks came sIK cy0’e€kTa MailHOBUX BIJIHOCMH BHM3HAYa€ThCS
0araToacrneKTHUM MPAaBOBUM IOJIOKEHHSIM, aJIKe MOIPY KK MOKE epedyBaTu y IBOX
PI3HHX BHJIaX MaWHOBUX TMPABOBIIHOCHH, 30KpEMa, BHYTPIIIHIX Ta 30BHIIIHIX.
BuyTtpimHi a0o ciMeiiHl IpaBOBIAHOCHHM IepeAdadaroTh CHUIbHY ab0 OCOOUCTY
MPUBATHY BJIACHICTh MOJPYKs, HATOMICTb, 30BHIIIHI BIJHOCHHH Yy MOAPYX KA
BUHMKAIOTh Y BUNIAAKY, KOJIM YOJIOBIK 200 APYKMHA CMJIBHO a00 OKPEMO BCTYyNAIOTh Yy
MPaBOBIJHOCUHU 3 TPETIMHU 0COOAMMU.

BuHuKHEHHS OCOOJMBOTO PEXUMY BIACHOCTI MOJPYXOKS BiJIOYBa€ThCs
0e3nocepeHbO MICH BCTYMy [0 HUIIOO0Y. BHacmigok Toro, mo cydacHe CiMeiHe
3aKOHOJIAaBCTBO MPULIIAE€ HAHOUIBILY yBary CHUIbHIN CYyMICHIM BJIACHOCTI, aKTyaJlbHi
npoOjieMH peaiizaiii Ta 3aXHCTy BIIMOBIAHOI BJIACHOCTI BHUMAararTh JI€TaJIbHOTO
HAyKOBOTO BUBYCHHSI.

YacTtunoto 3 crarti 368 [{uBUIbHOTO KOAEKCY YKpaiHU Ta yacTHHOO 1 ctarTi 60
CimeitHoro kojekcy YKpaiHM BCTaHOBJIEHO, 10 MaiHO, HAOyTe MOAPYHOKIM 3a Yac
UII00Yy, HAJICXKHUTh JAPYKUHI Ta YOJIOBIKOBI Ha MpaBl CIUIBHOI CyMICHOI BJIACHOCTI
HE3aJIeXKHO BiJl TOTO, IO OJIMH 3 HUX HE MaB 3 MMOBAYXXHOT MPUYUHU (HaBYAHHSI, BEJICHHS
JOMaITHBOTO TOCTOAApPCTBA, JAOTIAA 3a JIThbMH, XBOpoOa TOIIO) CAMOCTIHHOTO
3apo0iTKy (moxomy) [1; 2]. Tak, 31 3MicTy 3rajaHoi cTaTTi BOAYAETHCs, MO CHiTbHA
CyMiCHa BJIaCHICTh B MEKax MOJPYAOKS BUHUKAE BUKIIOYHO Y BUIIAJKY, KOJU OCTaHH1
HaOyBalOTh MAHO M1/ Yac 3apeeCTPOBAHOTO NUTIO0Y B Iep>KaBHUX OpraHax peecTparii
aKTiB NUBUIHHOTO CTaHy. [IpoTe BUHWKHEHHS CIJIBHOI CyMiCHOI BIaCHOCTI TOTpeOye
HE TUIBKUA IOpUAWYHOTO (haKTy peecTpanii mumoly, ane ¥ (HakTHYHOTO CIHIJIBHOTO
MPOXUBAHHS Ta BEJCHHS FOCIIOAAPCTBA MOAPYHOKAM. TOOTO, MpaBo Ha CHIbHE MaitHO
3QJIEKUTH B TOTO, Yd OyJI0 BOHO MPHUI0AHO IIiJl Yac IUIIOOY Ta YU € pe3ybTaTOM
JIHACHOI CIIUTHHOT Mpatli TOAPYHAKSI.

binbmre Toro, monoxenusmu cratti 74 CK Ykpainu Takox nependadeHo, sKImo
’KIHKa Ta YOJIOBIK MPOKMUBAIOTH OJHIEIO CIM’€10, aje He nepeOyBaloTh y IITI001 MK
co00r0 200 B OyIb-SKOMY IHIIOMY HUTFO01, MaifHO, HAOyTE€ HUMH 3a 4Yac CIUIBHOTO
NPOXUBAHHS, HAJNEXKUTh iM Ha MpaBl CHUILHOI CyMICHOI BIACHOCTI, SIKIO IHIIE HE
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BCTAHOBJICHO MUCHMOBHM JOTOBOPOM MK HUMH [1]. 3 orjsimy Ha 3rajaHe moapyAOKs
He 1030aBlieHe MpaBa BU3HAYMUTH MPAaBOBUN PEKMM HAOyTOTO MaifHa Ha JOTOBIPHUX
3acajax — TOOTO MaifHO, sIKeé BOHM HaOyJH MiJ 4Yac HUTI00Y, BU3HAYUTU SIK CTILUIBHY
YaCTKOBY BJIACHICTh a00 K 0COOMCTY MPUBATHY BJIACHICTh KOKHOTO 3 HUX [3].

OO0’€exT CHUIBHOI CyMICHOI BJIACHOCTI MOJPYACKS MOXKE BKIIOYATH OY/b-sKe
MalHoO, K€ HE BUKJIIOUYEHE 3 LIMBUIBHOTO 000POTY, IIPU LIbOMY, 11€ MaliHO HE IOBUHHO
HaJeXaThu 10 OCOOMCTOI MPUBATHOI BJIACHOCTI YOJOBIKa a00 APYXUHHU 3T1IHO 3
nonoxxkeHHssMu ['maBu 7 CK VYkpainu. Tak, 13 3a3Ha4€HOro Clijly€ BHCHOBOK, IIIO
CimeitHuil KoJieKC YKpaiHM YiTKO BUOKPEMIIIOE TIEBHI BUIU MaiiHa, SIK1 € MIPUBATHOIO
BJIACHICTIO JPY>KMHU Ta YOJIOBIKA, Ta HE MOXE BBAXKATUCh CHIJIBHOI BIACHICTIO,
30KpemMa, MaiiHO, Ha0yTe /10 HUTI00Y; MallHO, OTPUMAaHE B IIJII001 BHACTIIOK JapyBaHHS
YW CIaJKyBaHHS; MPU0AHE 32 OCOOMCTI KOIITH; a TAKOX YXKUTJIO, HAOyTE OTHUM 13
MOJIPY>OKS 3a Yac NUTI00Y BHACIIIOK Horo mpuBaTu3anii [1].

VYci BulieHaBe 1eH1 MOJI0KEHHS YNHHOTO 3aKOHOAABCTBA, 30Kkpema ctarts 60 CK
VYkpainu, cBiI4aTh MPO MPE3YMIIIIO CIUIBHOCTI MpaBa BIACHOCTI TMOIPYXOKS Ha
MaiHo, sike 0yJI0 HaOyTO MPOTATOM HUTIO0Y.

[Ipu poMy, yKpaiHCbKE 3aKOHOJABCTBO MICTUThH IE€BHE PO3MEXKYBAHHS 11100
pEeXUMY CIUIBHOI BJIACHOCTI, 30kpeMa, y 1K Ykpainu 3akpinieHo nmpe3yMiiito npo
CHIJIbHY YAaCTKOBY BJIACHICTb, SIKE€ 3aCTOCOBY€ETHCS JI0 BC1X CITIBBIACHUKIB Y LIMBIIBHUX
BilHOCHHaX, HatoMicTh, CK VYkpainu (ctartss 60) mepeadadae mpe3yMmmilio Mpo
CIUJIbHY CYMICHY BJIaCHICTh. Take po3pi3HEHHS 3yMOBJIEHE OCOOJMBHUM MPaBOBUM
CTaTyCOM 0C10, OCKIIBKH JIPYTHM PEXUM 3aCTOCOBYETHCSI BUKIIOYHO JO BIJIHOCHH
MOJIPYKKSI.

Cniz 3BepHYTH yBary Ha npaBoBy no3utliro Benukoi [Tanatu Bepxosnoro Cyny,
BUKIaJeHy y moctanoBi Big 21.11.2018 y cmpasi Ne 372/504/17, ne 3a3HaueHO
HACTYIHE: «3a3Ha4eHi HOPMHU 3aKOHY CBIIYaTh MPO MPE3YMIILIIO CIIJIBLHOCTI MpaBa
BJIACHOCTI MOAPY>KS Ha MaiHO, sike HaOyTe HUMU B mepio Huto0y. Lls npesymmiis
MOKe OyTH CIpOCTOBaHa M OAMH 13 TOJAPYXOKS MOXKE OCIOPIOBAaTH MOIIMPEHHS
MPABOBOTO PEKUMY CIIJIBHOTO CYMICHOTO MaiHa Ha MEBHUIM 00’€KT, B TOMY YHCII B
CyJIOBOMY TOPSAKY. TsArap Joka3yBaHHs OOCTaBWH, HEOOXITHHMX JJI CIIPOCTYBAaHHS
npe3yMIIii, MOKIaAA€ThCA Ha TOTO 3 MOAPYAOKS, SIKUH i CIpOCTOBYE» [4].

TakuM 4YHMHOM, OCHOBHI XapaKTEpUCTHUKU CHUTHBHOTO MailHa MOAPYXIKS
BIJI0OpaXaroTh «IPaBOBY MPE3yMII[II0 CHIJIBHOCTI Ta PIBHOCTI CYMICHOTO MaiiHa
HOJIPYXOKSD 1 PEryNIol0Th MAaWHOBI B3aeMOBIIHOCUHU ciM’i. [lo-mepuie, MaiiHo, sike
NOJPYXoKd HaOyBae miJ 4ac HUII00Y, BBAXKAEThCS CIUIBHUM, SIKIO IHILIE HE OyJo
BCTAHOBJICHO JOTOBOPOM a00 3aKOHOM, a TAKOXK YOJIOBIK 1 Ipy>KMHA MalOTh a0OCOJIFOTHO
piBHI mpaBa moa0 1poro maitHa. Ilo-gpyre, mpaBo BJIacHOCTI Ha CHUIbHE MalHO
HAJICKUTh MOJIPYHOKIO 32 BIICYTHOCTI KOHKPETHUX YacTOK KOKHOTo 3 HuX. [lo-Tpere,
SK BXKE 3a3HA4ajioch, MpaBa MOAPYXOKS HAa CHUIBHE MailHO BBa)KAlOThCS PIBHUMH,
HaBiTh SKIIO OJWH 13 HUX HE MaB CaMOCTIMHOTO 3apo0ITKy (HAIpHUKIAI, dYepe3
HaBYaHHS, JOTJISAI 3a JITbMH a00 BEACHHS IOMAlIHbOro rocrogapcTBa). Okpim
3a3HAYEHOT0, KOKEH 13 TIOJIPYXOKS BBAKAETHCS TUM, XTO JII€ B IHTEpECax MOJPYKKS B
MOMEHT, KOJIA 3/I1MCHIOE PO3MOPSIKEHHS CITUTHbHIUM MailHOM.
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OTxe, OCHOBHUM IPHUHIIMIIOM PETYIIOBAaHHS MAWHOBUX BITHOCHH MOJPYXOKS €
Mpe3yMIILisl CHOIBHOI BIACHOCTI, fiKka 4iTKO Bu3HaueHa y ctarti 60 CK VYkpainu,
BIJIMOBIIHO A0 IKOi MaiiHO, sIK€ MOJPYXOKs HaOyBa€e MPOTATOM IUTIO0Y, BBAXKAETHCS
CHUTbHUM MaitHOM, SIKIIIO 1HILIE HE epe0aueHO 3aKOHOM YH B1IMOBIIHUM JJOTOBOPOM.
VY 11pbOMy KOHTEKCTI Ipe3yMIILis 3a0e3neuye piBHI MpaBa JIJs YOJIOBIKA Ta JPYKUHU
I0JI0 CIUIHLHOTO MaifHa, HE 3aJie’KHO BiJ pO3MIpYy iXHBOTO JAOXOAY, a00 UM € y HUX
MOBYKHI IPUYUHU JIJIS BIZICYTHOCT1 TAKOTO JOXOAY. Y CBOIO Yepry, el peKUM CyTTEBO
BIJIPI3HSETHCS BiJ 3arajibHOTO ITUBUIBHOIO 3aKOHOJABCTBA, B MEXaxX SIKOTO i€
pe3yMILis CIUIBHOI BIACHOCTI 3 YACTKOBUM BOJIOJIHHAM, H1AKPECIIOI0YU 0COOTUBUIMA
IPaBOBUI CTaTyC MOAPYXOKS Ta HEOOXIJIHICTh 3aXUCTY CIMEHHHUX 1HTEPECIB 3arajioM.

OTxe, mpaBoBa MPE3yMIILIS CHIJIBHOCTI Ta PIBHOCTI MailHa MOAPYXOKS TOJIATaEe
B TOMY, L0 CHUIbHE MaifHO HAJIEKUTh YOJIOBIKY Ta APY>KHUHI Ha PIBHUX 3acanax, 0e3
BU3HAYEHHS KOHKPETHHUX YaCTOK, a KOXKEH 13 HUX, PO3NOPSKAIOYNCh HUM, BBAXKAETHCS
TaKuM, 110 JII€ B IHTEPECaX TAKOTO IOPYKIKS.

Bonnouac, sk makpecioBaina Benuka [Tamara BepxoBaoro Cyy HeoHOpa30BO
y CBOIX MOCTaHOBAaX, Taka Mpe3yMMIlisi He € 0€3yMOBHOIO 1 MOe OyTH CIpOCTOBaHa
BUKJIFOYHO Yy CYJOBOMY HOPSAAKY. MOXIIMBICTh CHPOCTYBaHHS BUHHUKAE TOJI, KOJIU
OJIMH 3 MOJPYXIKS 3alepedye MOIIUPEHHS PEeXUMY CHIIBHOI CyMICHOI BJIACHOCTI Ha
MEBHUI 00’ €KT, OOTPYHTOBYIOUH Ta HAJIEKHUM YMHOM HIATBEPIKYIOUU TOM (aKT, 110
MaitHo Oyjio mpuadaHe, HANpUKIAJ, 3a MOro OCOOUCTI MPUBATHI KOMITH abo B
pe3ynbTaTi JapyBaHHA 4YHM CHAJAKyBaHHA. TakuM YHWHOM, OOOB’SI30K JIOBECTH
00CTaBUHM, $KI BHUKJIIOYAIOTh CHIJIBHUN PEXUM BIACHOCTI, JIEKUTh Ha TOMY 3
MOAPYXOKSI, XTO BBAXKA€E 3a MOTPIOHE OCKAPKUTU MPEZYMITLIIO.
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ABTOPCBKE ITPABO HA TBOPU 3rEHEPOBAHI HITYYHUM
IHTEJEKTOM: BUKJIUKU YUHHOMY 3AKOHOJIABCTBY YKPAIHU

HOuisa CuHbKOBCbKA
3000y6auKka U0 0C8IMU NePUI020 OAKANABPCHKO20 PIGHS
epoicasrnoco nooamrosoco yHieepcumemy, m. Ipnins, Yrpaina

Haykoeuit kepienuk: Haragis Jlaropcbka

Kanouoam, 1puoudHux Hayx., OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma nPoyecy

lepoicasnoco nodamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

B emoxy mmpokoro 3acTtocyBaHHS HHMQpOBi3allli pPO3BUTOK TEXHOJOTIH
MTYy49HOro iHTEeNeKkTy (mami - II) cTaBuUTh psAa BUKIMKIB TPagUIIMHUM ITiAX0JaM
[IMBUTILHOTO TpaBa, 30KpeMa, y cdepi aBTOPCHKUX 1 CyMDKHHMX mpaB. OgHuUM 13
HAWUCKJIQHIIUX MUTAaHb € BU3HAUEHHS IPABOBOTO CTaTyCy TBOPIB, CTBOPEHUX 3a
JOTIOMOT010 200 ToBHICTIO aBToMaTH4HO cuctemamu IIII. XTo € aBTOpoM, XTO Mae
BUKJTFOYHI TIpaBa, Y1 MOXHA 3aCTOCOBYBATH KJIACHYHI HOPMHU aBTOPCHKOTO TIpaBa, UM
HEe0OX1HO (hOpMyBaTU HOBI MITXOIU — OKPECIEHI MUTAHHS ChOTOAHI € MPEAMETOM
YKBaBMX HAyKOBHX JHWCKYCI.

TpanuuiiftHO aBTOPCHKE MPaBO 0a3yeThCs HA MPHUHIIMIII, 1110 TBIP € Pe3yJIbTaTOM
IHTEJIEKTyaIbHOI, TBOPUOI MISVIBHOCTI JIFOAUMHH. 3aKOHOJIABCTBO Y KpaiHM 3aKpIILIIOE,
10 aBTOPOM MO3ke OyTu nuiie (piznyHa 0coda, TBOPUOIO MPAIICIO IKOT CTBOPEHO TBIP.
TakuM YMHOM, KJIFOUOBUMH KaTE€TOPISIMH 3AJIUIIAIOTHCS «OPUTTHATBHICTEY 1 K TBOPUHIA
BHECOK». SIK 3a3Ha4arOTh JOCIHIIHUKH, OPUTIHATIBHICTh — II€ PE3yJIbTaT OCOOUCTOTO
IHTEJIEKTYaIbHOTO 3YCWIUIS, SIKMWA BifoOpa)kae 1HAMBIAYalbHI TBOpPYl PIIICHHS
cyo’exta [1, c. 45]. [IpoTe B ymoBax BUKOpuUCTaHHS reHepatuBHux cucrem I, sxi
CaMOCTINHO MPOAYKYIOTh TEKCTH, 300pakeHHsI a0 My3UKy, BUHUKAE Mpodiema: 4u
MOXHa TOBOPHUTH TIPO «TBOPYMU BHECOK» JIIOJAMHM, SIKIIO PE3yJbTaT CTBOPEHO
anropuTMoM? BUIBIIICTh HAYKOBIIB 1 MPAKTUKIB JTOTPUMYIOThCS TyMkH, 1o LI He
MOXe OyTH aBTOPOM, OCKUIBKM HE Ma€ CBIJIOMOCTiI, BOJII ¥ TBOPYOi I1HTEHIII,
MpUTaMaHHOI JIoAuHI. BomHouac ponps kopuctyBada, sikuii opmye 3amut (prompt)
abo0 3a7a€ mapaMeTpHu CUCTEMI, TAKOXK HE 3aBXKJIU € JOCTATHHOIO Ui BUSHAHHSA HOTO
aBTOPOM TBODY.

3a3HayeHa JuieMa TMOPOJKYE KOJI3II0 Yy TNPaBO3aCTOCYBAaHHI: MPOIYKT,
ctBopenuii IIII, moxxe OyTu HOBUM, OpHUTIHAJIBLHUM 3a (HOPMOIO, ajie HE MICTHUTH
JIIOJICBKOTO TBOPYOTO BHECKY, HEOOX1HOTO /JI1 OXOPOHU aBTOPCHKHUM MpaBoM. Jlesiki
JOCITITHAKY TIPOTIOHYIOTH T10pUIHY KOHIIETIIII0, 32 SKOi aBTOPOM BU3HAETHCS 0C00a,
110 3po0uIIa MiHIMaJIbHHUM TBOPYHMII BHECOK Y MIPOLIEC CTBOPEHHS pe3yibTaTy [2]. [Hmn
BBA)KAIOTh, IO JIOIIJIBHO 3aMPOBAIUTH OKPEMUMN MPABOBUM PEKUM IJIST «MAITUHHOI
TBOPYOCT1», SKUW HE OTOTOKHIOBAB OM 11 3 TpaIUIIMHIUM aBTOPCHKHUM IMPaBOM [3, c.

144].
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3HaYHUM KPOKOM Y LIbOMY HaIlpsiMi CTasio yxBajieHHs B 3akoHy Ykpainu «IIpo
aBTOPCHKE MPABO 1 CyMIKHI IIPaBay, SKUM 3aIIPOBAHKEHO HOBUI IHCTUTYT — Sul generis
3aXUCTY JJIs1 00’ €KTIB, CTBOPEHHUX KOMIT IOTEPHUMHU MporpamamMu 6e3 ydacTi JIOJUHH
[4]. BianoBigHo a0 craTTi 33, Taki 00’ €KTH OXOPOHSIOTHCS €KOHOMIYHUMHU MPaBaMH,
a cy0’eKTOM IIpaB BHU3HA€ThCS 0c00a, sfKa IHIIIIOBaJla CTBOpPEHHS abo BOJIOAIE
mporpamMoro, W0 3re’HepyBana pesyastar [5; 6, c¢. 176]. Tak, yKpaiHCbKe
3aKOHOJIAaBCTBO BIEPILIE 3aKPINMUIO MpaBoBy oxopony st II-renepoBanux TBOPIB,
oJIHaK Oe3 HaJlaHHs M CTaTyCy pe3yJIbTaTiB TBOPYOT MIsUIBHOCTI IIOAUHU. J{aHuil KpoK
HaOmu3uB VYKpaiHy 10 TepedoBHX TEHACHINM, BOJHOYAC 3aJUIIMBINNA HU3KY
HEBUPILIEHUX MMUTAHb.

Ha npaxTuii Bxke MaroTh MicCle MEpIi BUMAKHU PEECTpallii aBTOPCHKUX MPaB Ha
TBOpH, cTBOpeHi 3 Bukopuctanasm IlII. Tak, y 2024 poui VYkpnareHT ymepiie
3apeecTpyBaB KOJEKIIO 300pakeHb, Y CTBOPEHHI SKUX BUKOPUCTOBYBAIHCS
anroputmu 1111, HaromocuBIy, 1110 0XOpOHA MOIMIUPIOETHCS JIUIIE HA T1 €IEMEHTH, SIKi
€ Pe3yJIbTaTOM TBOPYOi AisTbHOCTI JitoauHH [ 7]. [IpoTe 3anuinaroThes HEeBU3HAUCHUMHU
MEXI1 JIFOJICBKOI y4acTi, KpUTEpii OPUTIHATIBLHOCTI Ta MOPSAOK mepedadi mpas. Kpim
TOTO, MpoOJeMHUM € TuTaHHd HaBuaHHs monened IIII Ha macuBax 3axuileHHUX
aBTOPCHKUM IPaBOM TBOPIB. B ykpaiHChKOMY 3aKOHOAABCTBI MOKH BiJICYTHI HOPMH,
SIK1 O JI03BOJISUIM TaKe€ BUKOPUCTAHHS y MEXax BUHATKY, MOJAI0HOTO 110 «fair usey, 110
CTBOPIOE MPABOBY HEBU3HAYEHICTH [8].

OxkpeMoi yBarm mnoTpedye TMHUTAHHS BIANOBIJAIBHOCTI 32 MOPYUIECHHS
aBTOPCHKUX MpaB y pa3i Bukopuctanus 1. Skmio cuctema cTBOpIO€E pe3yabTarT, IKUi
KOIIOE YU MOJAM(PIKYE E€JIEMEHTH 4YY>KUX TBOpPIB, BHHUKAE IHTAHHS: XTO HECE
BiJIMOBIAANBHICTS — KOPUCTYBad, PO3POOHUK MOJIETl YW BIACHUK Iuiatdopmmu?
[{uBiIBHE 3aKOHOMABCTBO YKpaiHM Hapa3l HE MICTUTh YITKUX MPHUITKCIB II0JI0 TAKUX
CUTYyalliil, 10 YCKJIAQJHIOE CYIOBUM 3axucT. Jl0JaTKOBUX TPYIHOINIB JOOJA€ M
JI0OKa3yBaHHs: HEOOX1HO BU3HAYUTHU CTYMIHb y4acTi JIFOJAWHH, HASIBHICTh €JIEMEHTIB
aBTOMATUYHOI TeHepallii, a TaKoX MPOBECTH TEXHIYHY EKCIEePTU3Y aJTOPUTMIB 1
JIaHUX, Ha AKUX HaBYayacd cucrema. BiATak, MuBUIbHE MpoIecyajbHE MPaBO TaKOX
noTpedye anarnraiii 1J1si TAKUX BHUJIIB CIIOPIB.

[TopiBHsIBHUN aHaMI3 CBITYUTH, IO CBITOBI KOPHUCAMKINI Iepe0yBalTh Yy
noIuyKy epeKTUBHHX Mojeieil peryitoBaHHs. Y €Bpornericbkomy Coro31 MOKU He
ICHY€ OKpPEMOT'0 MPAaBOBOTO pPeXUMY Ui TBOPiB, cTBopeHux IIII, xoua y pamkax Al
Act po3rIsat0ThCsl €TUYHI M MpOIIeTypHI aCIeKTH (PYHKIIIOHYBaHHS TAaKUX CUCTEM. Y
Crnomyuyennx Illtatax Amepuku i€ TPHUHIMI, 3a SKUM aBTOPChKE MPaBO
MOIIUPIOETHCS JIUIIIE HAa TBOPH, CTBOPEHI JFOAMHOIO; TOMY aBTOMAaTUYHO 3T€HEPOBaHi
pe3ynbTath HE OXOpoHsAwThCa [9, c. 408]. Moxkemo CTBEpIKYyBaTH, UIO
YHIBEpPCAJIBHOTO MIIXO0AY Hapas3l He ICHYE, IO MiJCUIIOE aKTyalIbHICTh PO3POOICHHS
BJIACHOI YKPaTHCHKOT KOHIIETILI].

Ha namy mymKy, aisi BJOCKOHAQJICHHS YMHHOTO IMBIJIBHOTO 3aKOHO/JABCTBA
VYkpainu JoIiIbHO 3aMpONOHYBaTH KiJIbKa HAMPsIMiB peopMyBaHHS:
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¢ YITKO BU3HAUUTU KPUTEPIi «TBOPUOI ydyacTi» JIOAWHU Yy CTBOPEHHI TBOPY, a
TAKOXX PO3MEXYBaTH BHIIaJKH, KOJU 3aCTOCOBYETHCS KIACHUYHHI aBTOPCHKO-
MIPaBOBHI 3aXHUCT, 1 KOJIM — PEKUM SUl generis;

¢ 3aKOHOJJABYO 3aKPIMUTH TMpaBWiIa BIANOBIAAIBHOCTI: BU3HAYUTH, XTO €
HAJIC)KHUM BIJIIIOBIAa4eM y pa3i HOpYIIEHb, Ta 3alIPOBAIUTH MOKIIMBICTh CTPAXyBaHHS
TaKUX PU3UKIB;

« HEOOX1JIHO PO3POOUTH CTAHIAPTH I0Ka3yBaHHs y criopax o0 [II-reneparrii,
nepea0aYnT MOMIIMBICTh 3aJTy4EHHSI TEXHIYHMX €KCIIEPTIB 1 PO3KPUTTS JAaHUX IPO
JITOPUTMU;

o IOCWJINTU €TUYHI CTAHIAPTH Ta NMpo30picTh BUKopuctanHs Il — 3anpoBaautu
BUMOTH JIO PO3KPHUTTS JKEpE NaHuX 1 Bepudikallii pe3yibTaTiB.

OTtxe, po3BuTok I cTaBuTh nepen ykpaiHChbKUM IIUBIIBHUM MIPABOM CKJIaJIHI
M BOJHOYAC MEpPCHEKTHBHI 3aBJaHHA. 3allpOBAKEHHs SUl generis 3aXHCTy CTajo
BOKJIMBUM KPOKOM, OJHAK BOHO HE PO3B’s3ajio Bcix koumidid. [lomanbima eBosroris
3aKOHO/IaBCTBa Ma€ OyTH CIPSMOBaHa Ha MOIIYK OalaHCy MIX 3aXHUCTOM IIPaB aBTOPIB,
CTUMYJIIOBaHHSIM 1HHOBallI{ 1 3a0e3MedeHHsIM MpaBoBoi Bu3HaueHOCTi. EdextuBHe
[IPaBOBE PETYJIOBaHHA Yy c(epl MTYyYHOro 1HTENEKTy 3JaTHE He JIUIIE 3MEHIIUTH
PU3HKH, @ I CTBOPUTH YMOBHU JUISI PO3BUTKY KpPEaTUBHUX I1HAYCTpiA 1 HuU(poBoOi
€KOHOMIKH YKpaiHu.
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OBMEJXEHHS ITUBLJIbHUX ITPAB Y BOEHHUH YAC: JOITYCTUMI
MEZKI TA IPABOBI HACJILAKA

Aunina Ctpean0Oinbka
3000y8auxa nepuioco (6akaiaspcvbko2o) pieHs UWOI oceimu
Hasuanvno nayxoeoeo incmumymy npasa /lepacagno2o nooamroeoeo
VHigepcumemy, M. Ipnins, Ykpaina

Haykosuii kepienuk: Tersina Bioyc

KaHouoam, IpuoUYHUX HayK., 0OyeHm,

ooyenm Kageopu YyusinbHo20 npasa ma npoyecy

Heporcasnozo nooamroeozo ynisepcumemy, m. Ipnins, Yxpaina

B Vkpaini 3 24 mororo 2022 poky Ai€ MpaBOBHM PEKUM BOEHHOTO CTaHy,
3anpoBamkeHuit Ykazom IIpesunenta Yikpainu Ne64/2022 «IIpo BBeAeHHS BOEHHOTO
cTaHy B VYKpaiHi» Ta 3arBepkeHuil BepxoBHoio Pasnoro. Horo 3apoOBaHKECHH
OB’ s13aHe 3 MacTabHOIO 30poiiHoI0 arpeciero Pocilicbkoi Denepartii. Boennuit ctan
— 1€ 0COOJMMBUI MPABOBHUI PEXUM, KU HAJa€ JEPXKABHUM OpPraHaM, BIHCHKOBOMY
KOMaHJyBaHHIO Ta MICIEBOMY CaMOBPSAYBAHHIO pO3IIMPEHHI TOBHOBAXEHHS,
HEOOXIHI JUisi OOOpOHM JepXaBu, Ta Mependayae MOXJIMBICTb THMYacOBOIO
OOMEKEHHS OKpPEMHX IMpaB 1 CBOOOJ IPOMAJISIH Ta 3aKOHHUX 1HTEPECIB IOPUIUUHUX
oci6 [2].

[TuTaHHs PO paMKU TakuX OOMEKEHb peryntoerbes KoHcTuTyuieo Ykpainu,
3akoHoM Ykpainu «[Ipo mpaBoBuii pexUM BOEHHOTO CTaHy» Ta 3a3HAYEHHUM BUIIIE
srajanuM YkazoMm lIpesugenta Ykpainu. A came myHktom 3 VYkazy Ne64/2022
BCTAHOBJICHO TEPEJIiK MpaB 1 CBOOO/, SIKi MOXKYTh OYTH TUMYACOBO OOMEXKEHI IiJT Yac
11 BoeHHOTO cTaHy. Jlo HUX HajexaTh npapa, Bu3HaueHi ( crartsamu 30 — 34, 38, 39,
41 — 44, 53 ) Koncrutyuii Ykpainu. Cepea HUX — IpaBO HA HETOTOPKAHICTh JKUTIIA,
HAa TAEMHULIO JUCTYBaHHA 1 TeNeQOHHUX PO3MOB Ta iH., CBOOOAY TepecyBaHHS,
cB0OOMYy DYMKH 1 CIIOBa, MPOBEACHHSA 300piB, MPaBO BIACHOCTI, MpaIllo, CTPaK 1
ocBiTy. BogHO4Yac 0OMeKeHHSI HE MOXKYTh 3a4ilaTé OCHOBOIOJIOKHUX MPaB JTIOANHH,
SK — OT MPaBO Ha XUTTA, T1IHICTh, CBOOOY BiJl KaTyBaHb, PIBHICTh MEPE 3aKOHOM,
IpaBO Ha CYJOBHM 3aXMCT 1 Mpe3yMmmiilo HeBuHyBaTocTi. Lle mpsimMo 3akpimieHo
Konctutymiero Ykpainu Ta MikHapogHUM 3000B’s3aHHSM YKpaiHu y cdepi mpas
moauau|1; 2; 3].

VY uMBUIBHOMY TpaBi il BOEHHOTO CTaHy MeEpenyciM BinoOpaxaeTbcs Ha
3MIACHEHH] MpaBa BJIACHOCTI, BHKOHAHHI JOTOBIPHUX 3000B’si3aHb, MOXKJIMBOCTI
BEJICHHS TOCIOJApPChKOI MisUIBHOCTI Ta cBOOOAI IMBUILHOTO 00iry. Hampukian,
BianoBiAHO A0 (ctarti 8 m.4) 3akoHy Ykpainu «lIpo mpaBoBuii peXuM BOEHHOTO
CTaHy», JOITyCKA€EThCSI MPUMYCOBE BIIUYKE€HHsI a00 BHIIydeHHs MaifHa Juis motped
00OpOHM JiepkaBU. BiacHMKaM TapaHTY€TbCS MOBHE IONEpeAHE abo0 IMoJajblle
BIJIIKOAYBaHHS MOro BapTOCTi, IO MIATBEPKYEThCA OPIUIMHUMHU JOKYMEHTaMHU.
Taxum unHOM, 3aKOH mepeadayae He MO30aBICHHS MaliHa, a TAMYAacOBE OOMEKECHHS
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IpaBa BJIACHOCTI B 1HTepecax CyCNUIbLCTBA 3 JOTPUMAHHSAM MPUHIUIY CIPaBEIINBOL
komneHcarii. Takoxx opraHu Biaad MOXYTh TUMYAacOBO OOMEXKHTH OOII OKpEeMHUX
00’ €KTIB, 3aMIPOBA/IKYBaTH TPYAOBY a00 TPAHCTIOPTHY NOBUHHICTbD, 3MIHIOBATH PEXKUM
KOPHUCTYBaHHSI MEBHUMHU pecypcaMH. YCl LI 3aXOAM 3aCTOCOBYIOTHCSI BUKIIOYHO B
MeXax 3aKOHY Ta MOBUHHI OyTH MPONOPIINHUMU MOCTaBICHIN METI — 3a0€3MEeYSHHIO
000pPOHO3/IaTHOCTI Ta Oe3MeKHu JAep)kKaBU. TakUM YMHOM OyAb — SIK€ BTPYYaHHS Y
MBUIbHI MpaBa Ma€ OyTH 3aKOHHUM, HEOOX1THUM 1 TUMUYAcOBUM. [licisa npunuHeHHs
BOEHHOI'O CTaHy TaKl 0OMEXEHHsI aBTOMAaTUYHO BTpayal0Th YMHHICTH[3].

BoenHmii cTaH TakoX iCTOTHO BIUITMBA€ HA BUKOHAHHS IUBIIFHO — MPABOBUX
3000B’s13aHb. CTOPOHU HE MOXKYTh BUKOHATH JIOTOBIp yepe3 OOMOoBI i, MOOLIi3alliio,
OKYyTIaLlIF0 TEPUTOPIN YU pyHHYBaHHS MaliHa BHACI10K O0ioBUX J1i. Taki o0cTaBUHU
BU3HAIOTHCS (HOPC — MAKOPHUMU, a came HeriepebopHruMu, BinnosigHo a0 ( crarti 617
) LluBimpHOTO KOACKCY Y KpaiHU, CTOPOHA, sIKa HE MOYKE BUKOHATH 3000B’sI3aHHS Yepes
00CTaBUHHM HENEepeOOPHOi CHIIM, 3BUIBHAETHCS BiJ BIAMOBIAANBHOCTI 3a HMOTO
HeBuKoHaHH:A[4]. HasgBHICT, Takux OOCTaBMH TIICIs TOJIAHHS 3asSBH 3aCBiTUye€
Toproso — nmpomucioBa najgaTta Y Kpailu, 110 MmiITBEPHKY€ MPaBOMIPHICTh 3BUIbHEHHS
CTOpIH BiJl BIITIOB1IaJIbHOCT1 200 TIEPEHECEHHS CTPOKIB BUKOHAHHSI IOTOBOPY[6].

KpiMm TOro, BOEHHHUI CTaH BIUIMBAE 1 HA MPOLECYaANIbHI CTPOKU Y LIUBLUIBHOMY
cynounHcTBl. ( Crarrero 126 ) [{uBinbHOro kojaekcy YKpaiHU 3a3HAY€HO, IO CY[
MO>K€ TIOHOBUTH 200 MPOIOBKHUTH MPOIECYaTbHI CTPOKH, KO BU3HAE PUIMHU HOTO
IPOIYCKY MOBAKHUM[4]. A 3 ypaxyBaHHSAM BHECEHUX 3MIH 3akoHOM Ykpainu «IIpo
3aXUCT IHTEPECIB CyO’€KTIB MOJAHHS 3BITHOCTI Ta IHIIMX JOKYMEHTIB y Hepion aii
BOEHHOIO CTaHy a00 CTaHy BIMHM» BOEHHHMI CTaH OQIUIHHO BU3HAHO MOBAXXHOIO
MPUYUHOIO JIJIsl TOHOBJIEHHS a00 MPOJIOBKEHHS MPOIIECyaIbHUX CTPOKIB[7].

Yci oOMexeHHS LMBUIBHUX TMpaB IiJ] 4Yac BOEHHOTO CTaHy IOBHHHI
Y3TOJIKYyBaTUCA 3 TIPUHIIMIIAMHI BEPXOBEHCTBA MpaBa, 3aKOHHOCTI1, MPOMOPIIIMHOCTI Ta
ryMadizmy. Bonu He MOXyTh OyTH CBaBIJIbHUMH YM MEPEBULITYBATH HEOOXITHI MEXI.
JlepxkaBa 3000B’s13aHa 3a0e3meynT OallaHC MK IHTepecaMu OOOpOHHU Ta MpaBaMH
moauHu. [lopylieHHs IUX MPUHLIMIIB MOXE CTaTH MiACTaBOI0 I CYJIOBOTO
OCKap KeHHs Jili OpraHiB BJIaJIM YM MOCaaoBHX 0ci0. ['oloBHE 3aBaaHHS MPaBOBOI
CHUCTEMH MOJIAra€ B TOMY 11100, HaBITh 3a HAJ3BHYAWHUX OOCTaBWH, HE JOMYCTUTH
3HUIIEHHS CYTHOCTI TIpaB JIIOJAWHU, a 3a0€3MEUYUTH iX MOJaJIbIIe MOHOBJICHHS MIiCIs
OPUNUHEHHS BIMCHKOBOTO cTaHy. Came HOTpUMaHHS IBOTO OalaHCy CBIIYHUTH, ILIO
VYkpaiHa 3aJIMIIA€ThCS MPABOBOIO Ta JEMOKPATHUYHOIO JEPKABOIO HABITh Y TaKHil
CKJIaJIHUM MEP10]T BOEHHOTO CTaHy.
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IMPABA B YMOBAX BOCHHOI'O CTAHY: TOT'OBIPHI
30B0B&apos;SI3AHHS, BIIILIKOYBAHHSI MAITHOBOI IIKOIU TA
OCOBJUBOCTI CIAJIKYBAHHS

Biosierra Tkauyk
3006ys8auka euwoi ocgimu Haguanono nayxogoeo incmumymy npasa
lepoicasnozo nooamkosozo yHisepcumemy, m. Ipnins, Yxpaina

Haykosuii kepienuk: Ipuna YexoBcbka

00KmMOp 10PUOUYHUX HAYK, npogecop,

npogecop kaghedpu yusinbHo2o npasa ma npoyecy Jepicagnoco nooamkosozo
VHigepcumemy, M. Ipnins, Ykpaina

BBenennst BoeHHoro ctany 24 notoro 2022 poKy CTajno cepio3HUM BUKIMKOM
JUTSI TIPABOBOI CUCTEMH Y KpaiHH, 3MYCHBIIH 11 IBUIAKO aIalTyBaTUCS 10 YMOB BifHHU.
[Ipioputetr 060poHM JiepKaBU MPHU3BIB J0 3MIH Y NMIPUBATHOMY MpaBi. AKTyaJIbHICTb
TEMHU TOJIArae B HEOOXIJHOCTI 3aXMCTy IpaB rpomajsH 1 Oi3Hecy. Mera pobotu —
JOCJIIIUTH 3aCTOCYBAHHS MPUBATHOTO MpaBa MiJ] yac BiiiHU, 30KpeMa MUuTaHHs opc-
Ma)kopy, BIJIIKOTyBaHHS KON Ta CIIAJAKyBaHHS.

3 MOYaTKOM MOBHOMACIITAOHOTO BTOPTHEHHS TUTaHHS BUKOHAHHS JOTOBIPHUX
3000B’s13aHb CTaJO OAHUM 13 HAWTOCTPIMIMX SIK JUisl O13HECY, Tak 1 JIJis TPOMAasH.
[leHTpanbHUM TIPABOBUM MEXaHI3MOM, [0 SIKOTO TOYaJd aKTUBHO 3BEpPTATHUCS
CTOPOHHU, CTaB IHCTUTYT (opc-Maxkopy (oOctaBuH HemepeOopHoi cuin). Toproso-
IPOMHUCIIOBA TMajiaTa YKpaiHu y cBoeMy JHUCTI Bia 28 motoro 2022 poky odiiiiHo
BU3HANA BICbKOBY arpecito P® dopc-maxkopHoro oOcraBuHow. Ilpore 11€e
3aCBIIUCHHS HE CTaj0 IIJACTAaBOI JUIsi aBTOMATHYHOTO 3BUIBHEHHS BIJI YCIX
3000B’s13aHb, 1110 BUKJIMKAJIO HU3KY IIPaBOBUX CITOPIB [1].

dopc-mMaxkop HE MPUNHUHIE [ii JOrOBOPY, a JHILIE 3BUIBHSAE CTOPOHY BiJ
BIJIMOBIAANIBHOCTI — MITpadiB, MEHI UM BIIUIKOAYBaHHS 30UTKIB — 332 HEMOXKJIHUBICTb
CBOEYACHOTO BUKOHaHHs. CaMe K OCHOBHE 3000B’13aHHS 3aJIMIIAETHCS YUHHUM 1 Ma€e
OyTH BUKOHaHE IICIIA YCYHEHHs A1 00cTaBUH BiiiHU. Cyj0Ba MpaKTUKA MiATBEepaUIA;
3aranbHOro jucra TIIII HemocratHho. KoxHa cTOpOoHA MOBMHHA JOBECTH MPSIMUIA
MIPUYMHHO-HACIIIKOBUH 3B’ SI30K MIJK BITHOIO Ta HEMO>KJIMBICTIO BAKOHATH KOHKPETHE
3000B’s13aHHs. Hanpukiian, nocusianHg Ha caM (pakT BIMHHM HE € apryMEHTOM, SIKILO
KOMITIaHisl MO’K€ TMpalfoBaTi a0o0 3IIHCHIOBAaTH IUIATEXKI, TOMAl SK pPYyHHYBaHHS
BUPOOHMYHUX MOTY>KHOCTEN UM OKyHalisl CKIAy € NIMCHUM I0Ka30M (hopc-Maxkopy. Y
BUIAJKAX, KOJU TPEIMET JO0roBopy (i3MUHO 3HUIICHO (HANPUKIAA, OPEHIOBaHE
IpUMIILIEHHS) a00 BUKOHAHHS CTaJl0 00’ €KTUBHO HEMOKJIMBUM 1 OCTaTOYHUM, MOBA
iine Bxe He mpo (opc-Maxop (TUMYACOBY NEPELIKOAY), a MpO MPUIHHEHHS
3000B’s13aHHSI HEMOXJIMBICTIO oro BukoHaHHs (cT. 607 LIKY) [2].
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Oxpemoro mpoOIEMOI0 CTalIl A0roBOpH OpeHau. TyT mpakTHKa Miluia HUIIXOM
3actocyBaHHA 4. 6 cT. 762 1IKVY, sika 3BUIbHSA€ OpeHIaps BiJ IUIATH 3a 4ac, KOJIU BiH
HE MIT BUKOPUCTOBYBAaTH MailHO yepe3 He3aleKHl Bil HbOTO 00CTaBHH [2].

Macmrab pyiiHyBaHb LHMBUIBHOI Ta MPOMHUCIOBOI 1HPPACTPYKTYpH BHUMAarae
CTBOpPEHHS J1€BMX MeXaHi3MiB kommeHcauii. Hapa3i B Ykpaini gopmyroTbcs JBa
napajenbHi, aje B3aEMOIOB’ 13aH1 TPEKH.

[leit musax 6a3yeTbCs HA JOKTPUHI 3HATTS CYBEPEHHOTO iMyHITETY 3 pd y
cIpaBax IMpo BIAIIKOJYBaHHS IIKOAM, 3aBAaHoi arpecieto. Bepxosuuit Cyn Ykpainu
MIITPUMAB 1[I0 TO3MIIII0, JIO3BOJIMBIIN HAIIOHAIBHUM CyJaM PO3TJIsAaTH TO030BU
rpoMajisiH Ta 6i3Hecy 6e3nocepenHno 10 PO [3].

['00OBHUIT BUKIMK MBOTO IIIAXY — MEXaHI3M BHKOHAHHS TaKHUX CYJIOBUX
pimens. Hapa3si 1ie BUIA€TbCS MOKJIMBUM JIMIIE Yepe3 CTATHEHHS 3aMOPOKEHUX
POCIMCHKHUX aKTHBIB 32 KOPJIOHOM, III0 BUMAara€ CTBOPEHHS CKJIAJIHUX MIKHApPOJIHO-
MPaBOBUX 1HCTPYMEHTIB (Hampukiaa, MiKHaApOIHUM peecTp 30UTKIB, CHelliaabHa
KoMicis Tomno). Lle qoBrorpuBaia nepcrnekTuBa.

Jlnst  HaranmbHUX TOTpeO TpOMAIsH JiepKaBa 3ampoBajuia BHYTPIIIHI
MexaH13MH, (JarMaHOM SKUX cTaja mporpama «e-BimHoBnenns». IIporpama Hamae
LIJTOBY JOIMIOMOTY TpOMajisiHaM, YME KUTIO OyJI0 MOIIKOKeHe a0o 3HuIleHe. Bona
1€ y nBox (hopMax:

1. ['pomroBa momnomMora Ha MOTOYHI Ta KaMmiTAIbHI PEMOHTH MOIIKOAXEHOTO
KUTIIA.

2. JKutnosi ceptudikatu A1 mpua0aHHS HOBOTO KHUTJa B3aMiH MOBHICTIO
3HUIIEHOTO [4].

AKTyalipHI IpoOJIEMHU MOJISITaI0Th Y TOMY, 1110 KPUTUYHOIO YMOBOKO OTPUMaHHS
KOMITICHCAllll € HallexkHa (ikcaiis pyitHyBaHb (noBigomiieHHsa B "[ii", aktu Komiciit
MICILIEBOTO CaMOBPSyBaHHS, MOJIIENHCHKI 3BITH). MexaHi3M MOKH 110 HE OXOILIIOE
MOBHOIO MIpOI0 IOpuInYHUX 0cid (Oi3Hec) Ta He 3aBxkau nokpuBae 100% puHKOBOI
BapTOCTI BTpaueHOro MaiiHa. MOHA MpOrpaMu HAMOBHIOETHCS 3 JIEPKOIOIKETY,
KOH(ICKOBAaHUX POCIMCHKUX AaKTUBIB B YKpaiHi Ta 3a paxyHOK MIXHApOIHOI
JIOTIOMOTH, 1110 CTBOPIOE PU3UKHU HOTO HEIOCTATHHOTO (hiIHAHCYBaHHS.

Cdepa criankoBOTo nMpapa 3a3Hajia, MaOyTh, HAUOLIBII CYTTEBUX MPOLIEAYPHUX
3MiH, CIIPSIMOBAHUX HA 3aXUCT IIPaB MIJILHOHIB BHYTPIIIHBO NepeminieHux ocio (BI1O)
Ta OKEHIIIB. SIKIO paHillle CaJKoBa ClpaBa BIIKpHUBAIacs BUKJIIOUYHO 3a OCTaHHIM
MICIIEM MPOKUBAHHS TOMEPJIOTO a00 MiCIIe3HAXO0/PKEHHIM MaiftHa, TO Ha 4ac BOEHHOTO
CTaHy 3ampoBa/PKCHO TMPHUHIMN eKcTepuTopiabHOCTI. Chmagkoemernb MOXe
3BEPHYTHUCS 13 3asiBOI0 NPO NPUUHATTS CHAIIIMHU A0 OYyIb-IKOro HOTapiyca Ha
MIJKOHTPOJIBHIA TepUTOPii YKpaiHu, HE3aJIEKHO BiJ TOTO, JIe KUB CIIAJIKOJIABEIb YU
JI€ 3HaXOAUTHCS MAKHO.

Ha mouatky BTOpPrHEHHS O-MICSIYHMI CTPOK HA TPUUHATTS CHAAMUHUA OYyB
npuszynuHennid. OxHak mizHimuMu 3miHamu (y 2023-2024 pokax) craHgapTHHI 6-
MICSIUHUN CTPOK OyJio BiHOBIIEHO. Lle cTBOproe mpobiaemy aiis rpoMajisiH, sIKi MOTJIH
MPOITYCTUTH III0 3MIHY 1 TEMEp PU3UKYIOTh BTPATHTH MPaBO Ha CHAAIIUHY, MAIOYH
MMOHOBIIIOBATH CTPOK y CYyIOBOMY MOPSAIKY [6].
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Haii6inpim cknagHo0 € cuTyarllis 31 ClaJKyBaHHAM MaiiHa 4 Micis ociO, sKi
MOMEPJIM Ha TAMYACOBO OKYITOBaHUX TEPUTOPIsiX. OCKUIBKH YKPaiHChKI CBIJIOLITBA PO
CMEpTh TaM HE BHUJAIOTHCS, CHAJAKOEMIl 3MYILIEHI 3BepTatucs A0 Cyay s
BCTAHOBJICHHSI  IOpUAUYHOTO (akTy cmeptTi cmagkoxasus. Horapiycu Ha
HiAKOHTPOJBHIA TEpPUTOPii HE 3aBXKIAM MalOTh TEXHIYHUH JOCTYN O apxiBiB YU
peecTpiB, SIKI 3aJTUIIMINCSA HAa OKYNMOBaHUX TEPUTOPISAX, IO YCKIATHIOE MEPEBIPKY
IIpaB Ha MaitHO Ta KoJia CHaJAKOEMIIIB [S].

Boennuii cran 00yMOBUB BHECEHHS 3MIH 1 afanTallilo HOpMaTUBHO-IPABOBHUX
aKTIB JI0 peaniil cborojieHHa. Dopc-Maxop y AOrOBIpHOMY IpaBi 3BUIbHSE JIUIIE Bij
BIIMOBIJAILHOCTI, @ HE BiJ BUKOHAaHHS 3000B’si3aHb. BiAlIKOAYBaHHSA IIKOIU
3MIMCHIOETHCS Yyepe3 Cy10B1 1030BU 0 P® Ta mporpamy «e-BiTHOBICHHS», 10 TTOKU
OXOTUTIOE TIEPEBAXKHO JKUTIIO. Y CMaJAKOBOMY MPaBi 1€ MPUHIIAIT €KCTEPUTOPIATBLHOCTI,
OpOTE MIECTUMICAYHUM CTPOK MPUNHATTS CHAAIIMHU CTBOPIOE TPYAHOIIl. 3arajiom
CUCTEMA MPOSIBUJIA THYUKICTh, ajle MMUTaHH KOMIIEHCAIii 1 30008’ 13aHb 3aJIUIIAI0THCS
Bikputumu. ['pomaasiHam ciin dikcyBatu dopc-Maxkop, 30UTKU ¥ TOTPUMYBATHCS
CTPOKIB, a JepKaBl — PO3MIMPIOBATH MPOTPAMH KOMIIEHCAIlIN 1 MOCUIIOBATA POOOTY
I0JI0 CTSTHEHHS penapariiii 3 po.

CnucoK BUKOPUCTAHUX JKepeJI:

1. JIuct ToproBo-npomuciioBoi nanatu Ykpainu «Illomo 3acBiguenns popc-
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7.1.
URL:[https://www.google.com/search?q=https://zakon.rada.gov.ua/rada/show/v2024
200-22 | (nata 3BepHeHHs: 24.10.2025).

2. [uBuibHMI KOAeke Ykpainu: 3akoH Ykpainu Big 16.01.2003 Ne 435-1V.
URL.: [https://zakon.rada.gov.ua/laws/show/435-15 ] (nata 3Bepuenns: 24.10.2025).

3. [TocranoBa BepxoBnoro Cyny Bix 14 kitHs 2022 poky y cmpasi Ne
308/9708/19.
URL:[https://www.google.com/search?q=https://reyestr.court.gov.ua/Review/104089
158] (nara 3Bepuenns: 24.10.2025).

4. [Tpo 36ip, 0OpoOKy Ta 06K iH(OPMAITlT TPO TOMIKOKEHE Ta 3HUIICHE
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URL:[https://zakon.rada.gov.ua/laws/show/164-2022-%D0%BF] (mara 3BepHEHHS:
24.10.2025).

6. I[Ipo BHecewHs 3miH g0 IluBiIRHOTO KOJEKCY VYKpaiHM II10JI0
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OKPEMI ACHEKTH HPABOBOT'O PETI'YJIFOBAHHA TAPAHTIN
TPYJAOBUX ITPAB ITOJIIHEUCBKUX B YKPAIHI

Ipuna ®@exopumuna
3000y6auka oceimu nepuioco (bakaiaspcvbko2o) pieHs 0py2o02o poKy HA8UAHHS
OpUOUYHO20 hakyibmemy Boauncbkoeo HayionanbHo2o yHigepcumemy imeni Jleci
Ykpainku, m. Jlyyvk, Yrpaina

Haykosuii kepienuk: Oxcana Crapuyk
KaHouoam puoutHux Hayk, 0oyerm, 0oyenm Kageopu

YUBLTbHO-NPABOBUX OUCYUNIIH BOIUHCOK020 HAYIOHAILHO20 YHIGEpCUMEmY
imeni Jleci Ykpainuku, m. JIlyyok, Yrpaina

Cnyx6a B HarmioHnaneHii mojimii — e JAep’kaBHa ciayk0a 0CoOJMBOTO THUITY,
a/pke  TOJIIEHChKI  3a0e3medyyroTh IpaBa W CBOOOAW JIFOJMHH, MPOTUIIIOTH
3JIOYMHHOCTI, MIATPUMYIOTh MyOJiuHy Oe€3leKy Ta Mmopsaok. Jlo mominechKux
3aKOHOJaBCTBOM BCTAHOBJIFOIOTHCS TIJIBUIICHI BUMOTH 10 (DI3UYHUX, MOPAIbHUX,
Ncuxo(i310J0TIYHUX SIKOCTEH, a/ke iXHs Cyk0a 4acTo BiIOYBA€ThCSA B CTPECOBUX,
HeOE3MeYHNX yMOBaX 13 BHCOKOIO BIJIMOBINATBHICTIO 3a KUTTS Ta 3J0POB’S JIOJCH.
Ocobucti TepeKkoHaHHS TOJINEUCHKOTO (MOAOJAHHS KOpPYyIii W HACWIbCTBA,
3a0e3MeyeHHs] TPOMAJIChKOTO MOPSAKY) HOEIHYIOThCS 3 1HCTUTYLIMHOIO POJUTIO
JepXKaBH, sIKa Ma€ rapaHTyBaTH 3a0€3MEUEHHs TPYAOBUX MPaB MOJIILIEHCHKUX.

[Tomneicpkuid, K HOCIM IMyOJIYHOT BIAaJU, HAAUIAETHCS HIUPOKUM KOJIOM
MOBHOBAa)KEHb, 30KpeMa MPaBOM 3aCTOCOBYBAaTH MPHUMYCOBI 3axoau. Pazom 13 mumu
OpaBaMM [ll€ CUCTEMa CTPUMYBaHb 1 MPOTHUBAar Yy BHIJISAI YITKO BHU3HAYEHUX
00OB’sI3KiB, SIKUX BiH 3000B’sI3aHUIl HEYXHJIGHO JTOTPUMYBATHCS IMiJl YaC BUKOHAHHS
ciyk00Bux 000B’s3kiB. CyKyMHICTh TaKMX BHUMOT 1 TOBHOBa)XXCHb BIUIMBAE Ha
npodeciiiHe CTaHOBJICHHS MOJIIEHCHKOr0 Ta Ha HOTO MOTHBAIIIO 3aJUINATHCA HA
ciyx01 B HamlonansHiil nomiuii Ykpainu. BonHovac, opunyHi rapanTii peanizauii
TPYJOBHX MPaB MOJIIEHCHKUAX € BAXJINBUM CTUMYJIOM J0 CYMIIIHHOTO i €()eKTUBHOTO
BUKOHAHHS TIOKJIAJICHUX HA HUX 3aBJIaHb.

JIOLTbHO HATOJIOCUTH, 110 OKPECIUTHU MOHATTS IOPUAUYHUX TapaHTIN TPYTOBUX
npaB TMOMIIEHCHKUX € JIOBOJI CKJIQJHO, a/PKE CIHEIalbHUX JIOKTPUHAIBHUX
HaIpaloBaHb 03HAYEHOI MPoOJIeMU Mailke HEMae. A TOMY, y3araJlbHIOIOUM HayKOBI
MiXO0AW BU3HAUCHHS IOPUINYHI rapaHTii y cdepi Tpya0BOrO Mpasa Mij TrapaHTisIMU
TPYJOBHUX IpaB MOJILEHCHKUX PO3yMieMO mepeadaydeHi 3aKOHOJIaBCTBOM ITPABOBI
3acobu, sKi 3a0e3MeuyroTh 3MIMCHEHHS, OXOpPOHY Ta 3aXWUCT TPYJAOBUX TIPaB
MOJTIIEUCHKUX.

Posraspgatoun rapanTii TpyJIOBUX MpPaB MOJILEUCHKUX, HEOOX1THO 3BEPHYTHUCS
1o 3akony Ykpainu «IIpo HamionanpHy momimiro», sikuil y Po3gini IX 3akpimitoe
CreliaJIbH1 3a1T001KHUKY JIJIs1 1X 3a0€3MeUeHHS Ta 3aXUCTY. 30KpeMa, BIATOBITHO JI0 Y.
10 ct. 62 BumIe3a3Hau€HOTr0 3aKOHY MOJIIEHCHKOMY TapaHTy€EThCS:

1) HanexH1 YMOBH JJ1s1 BAKOHAHHSA CITY>KO00BUX 000B’SI3KiB;
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2) onepkaHHs B OpraHax IOJilii, y BCTAaHOBJICHOMY MOPSIKY, MOTPIOHOT
iHpopMmartii (y T. 4. 3 00MEXEHUM JOCTYIIOM) 1 MaTepialiiB i HAJIEKHOTO BUKOHAHHS
3aBJaHb;

3) peamizaris nepeadadeHux 3aKOHOM IMOBHOBa)KEHb HE3aJICXKHO BiJl MOCATH,
Micis epe0yBaHHs Ta 4acy;

4) cBoeyacHa 1 TIIOBHA BHIUIaTa TPOIIOBOTO 3a0E3MEUECHHS Ta IHIIHUX
KOMIIEHCAI[IM BIAMMOBIIHO JI0 3aKOHOIaBCTBA;

5) moBHE KOPUCTYBaHHS TapaHTISIMH COLIAJILHOTO ¥ MpPaBOBOTO 3aXMHCTY,
BU3HAYCHUMHU ITUM Ta 1HIIMMH aKTaMU;

6) 3axXMCT BJacHUX IpaB, CBOOOJ 1 3aKOHHMX IHTEpECIB ycima crocodamu,
nepeaoauyeHUMHU 3aKOHOM;

7) Oe3ormiaTHUN MPOI3N yciMa BUJAMH MICBKOTO, MPUMICHKOTO 1 MICIIEBOTO
TpaHCHOpTy (KpiM Takci) Ta MOMyTHUM TPAHCIOPTOM; JJIA THUX, XTO 3I1MCHIOE
MOBHOBAXEHHS HA TPAHCIIOPTI, — TAKOXK y TMOI3/1aX, HA PIYKOBUX 1 MOPCHKHUX CYyIHAX;
MiJT 9ac BIAPS/DKEHb — MM03a4eproBe NMPpUA0aHHS KBUTKIB 1 MOCEJICHHS B TOTEIAX 3a
CITy>kKO00BHMM TIOCBITYEHHSM 1 TIOCBITYEHHSM TIPO BIAPSKCHHS;

8) MOXJHBICTH CITY>kOOBOTO MEPEMIIIEHHS 3aJIeKHO B PE3yibTaTiB poOOTH,
npodeciitHux 1 ocoducTux sikoctelt [1].

3aKOHO/IABCTBOM, 3a3HAYCHUM BHIIEC, BU3HAYEHO, IO B OpraHax (3akjiaaax,
YCTaHOBAX ) MOJILII MOKYTh CTBOPIOBATHUCS MPOQECIHHI CIIKHU JIJIS 3aXUCTY TPYAOBHX
1 COLIAJIBHO-€KOHOMIYHUX TpaB Ta 1HTEPECIB MOJIIEHCHKUX BIAMOBIIHO O BHUMOT
3aKOHOJIABCTBA, & Oy/b-sIKE 3BY>KEHHS MMpaB MPOQCHIIOK MOTIIEHCHKUX TOPIBHSIHO 3
IHIIMMU npodeniakaMu 3a0opoHeHe. Takox, 3akoHoM «I[Ipo HamioHansHy noJtimiro»
BPEryJbOBAHO 1 rapaHTii HaJaHHS BIJITYCTOK MOJIUEHCHKUM Y MOPSAKY M TPUBAJIOCTI,
BU3HAYEHUX 3aKOHO/ABCTBOM, 30KpeMa 3akoHoM Ykpainu «[Ipo BimmycTtku» [1; 2].
[Topsin 3 TuM, Kosieke 3akoHIB TIpo Mpailto, 3arajioM, rapaHTye mpaiiBHUKaM HIOP1YHi
(OCHOBHY ¥ J0JIaTKOBI) BIJAMYCTKM Ta IHINI BHAM BIAMYCTOK, 0€3 cHeriaabHOl
JeTam3arii s moaineuchkux [3].

BaxnmnBoro okpemoro rapanrtie€ro € mojoxeHHs 4. 1 cr. 95 3akomy «IIpo
HarmionanpHy mosimitoy», 3riHO 3 SIKAM MOMIIEHChKI MarOTh MPaBO Ha Oe30IIaTHE
MeuyHe 3a0e3MeueHHs B 3aKiagax oxoponu 3710poB’ s MBC Vkpainu [1].

OxkpeMoi yBaru 3aciayroBy€ HOpMa, IO PErJIAMEHTYE IpOLIOBE 3a0e3MeYeHHS
nouineiicskoro. Moro PO3Mip BU3HAYAETHCS 3 OTJISALy Ha MMOCcay, CreliaibHe 3BaHHS,
BUCIIYTY POKIB, 1HTEHCHBHICTh 1 YMOBH CIIy>KOH, piBeHb KBajiikallii, a TaKoxX
HasIBHICTh HAyKOBOT'O CTYIEHS 4YM BUEHOro 3BaHHA. BogHouac, y 4. 1 c1. 94 Koxaekcy
3aKOHIB MPO TMpall0 aHAJOriyHa BHIUIATa BHU3HAYAETHhCH $K 3apoOiTHA Mata —
BUHAropojga, oOYWCIICHa, SK TMPaBUJIO, y TPOIIOBOMY BHpa3i, SKy pPOOOTOJIaBEIlb
BUILJIAYY€ MPAI[iIBHUKOBI 32 BUKOHAHY HUM Po0oTY [3].

Mu noromxyemocs 13 I1. B. Komnomoens, nmpo Te, 1o 1i MOHATTS HE TOTOXHI,
a/LKe TPOIIOBE 3a0C3MEUYCHHS BIAPI3HAETHCS B 3apoO0ITHOI IUIaTH HaWMaHHX
MPAIiBHUKIB, OCKUIBKA (OPMYETHCA 3a MPHUHIIMIIOM pPO3MOJAUTY 3a Mpaier 3
ypaxyBaHHAM crernudiku ciyx0u. [lo cyTi, e yacTka HaIliOHAJILHOTO JI0XO/Y, 1110 B
rpomoBiii  Gopmi  HamaeTbcs  BIMCHKOBOCTYXXOOBILSIM  (TOMIIIEHCHKUM)  JISI
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3aJI0BOJICHHSI MaTepiallbHUX 1 KyJbTYPHUX HOTpPed 3 ypaxyBaHHSM OCOOJIMBOCTEM
ciryk0u Ta 11 MPOXOKEHHS PI3SHUMH KaTeropisiMu 0co00BOTo ckiany [4, c. 14].

Kpim Toro, 3akon VYkpainu «[Ipo omnepaTUBHO-PO3UIYKOBY disTbHICTEY
nepea0davae i MpaliBHUKIB, sKi 31HCcHIOI0TE OPJI, 1ogaTKoB1 coIiaabHO-MIO0YTOBI
Ta ()IHAHCOBI NMUIBIH B MOPSIJIKY, BcTaHOBIeHOMY Kabinetom MinicTpiB Ykpainu [5].

[Topsin 3 TuUM, Al€ HU3KA TMIA3aKOHHUX HOPMATHUBHO-IIPABOBUX aKTIB, SKi
3a0€3Meuy0Th TPYA0B1 rapaHTii momIencbkuM. 30Kkpema, y ¢T. 3 moctaHoBU KalineTy
MinictpiB Ykpainu «lIpo rpomioBe 3a0e3neueHHs mnosiuedcbkux HarioHaabHOT
MOJIILID 3aKpIMIEHO HACTYIHY CTPYKTYpPY BHIUIAT: MOCAJOBUM OKIIAJ, OKJIAJ 3a
CICLIAJIbHUM 3BaHHSIM, MIOMICSAYHI JOJATKOBI BUILIATH (IIJBUIICHHS OKJIany,
HaJ0aBKHU, IOIUIATH OCTIMHOTO XapaKTepy), MpeMii Ta 0AHOPA30B1 3a0X0ueHHs. Buie
srafana [locTaHOBa TakoX YCTaHOBIIO€ HaA0aBKH 3a creuudiuyHi YMOBH CIIy>XOU B
HamionanpHiii moumimii Ta 1HIN JOTUTATH, BH3HAYCHI HOTrO IIOJOKCHHSAMHU [6].
JlomatkoBi rapaHTii MO0 BHUIUIATH TPOIIOBOTO 3a0e3leyeHHs TmependayeHi
BIJIOMYMMHU aKTaMu MiHICTepCTBa BHYTPIIMIHIX CHOpaB, 30kpema Haka3zoMm «IIpo
3aTBepakeHHs [lopsaky Ta yMOB BUILJIATH IPOIIOBOTO 3a0€3MEUEHHS MOJILIEHCHKUM
HamionanpHOi moumirmii Ta KypcaHTaM BHINMX HaByYaidbHUX 3akianie MBC 3i
cnenupIYHUMHA YMOBaMHU HaBYAHHS, IKUI JETalIbHO BU3HAYAE IPOLIEAYPY 1 MIACTABU
BUILIAT JJIs MOMILENChKUX 1 KypcaHTiB BignoBigaux 3BO MBC [7].

OTxe, MpoaHai3yBaBUIM OKPEMI HOPMATHUBHO-IIPABOBI aKTH, IKUMH 3aKpIIJICH]
rapaHTii TpPyJOBUX IpaB MOMIIEHCHKUX MOXHA BUAUIMTU TaKl iXHI cieU(piyH]l pUCH:
3aKpIIUTIOIOTHCS SIK B 3aKOHAX TaK 1 MiJI3aKOHHUX aKTaX; 3a0e3MeuyloThCs AEPKaBOIO
Ta/ab0  YNOBHOBA)KEHMMHM  HEK  IHCTUTYLIAMH;  MalwTh  IMIEpaTUBHUM,
3arabHO000B’ I3KOBUIA XapakTep 1 MOIMHUPIOIOTHCS HA BCIX 0€3 BUHIATKY MOTIIEHCHKUX
VYkpaiHu; € NIATBEp/UKEHHSIM IPAaBOBOIO CTATyCy HOJIUEHCHKOTO;  (OpPMYIOThH
dbyHIaMEHT TPYAOBHX IpaB MOMIIEHCHKUX; BHUKOHYIOTh MOTHBAIIAHY (YHKIIIO Y
npodeciifHii AiSTEHOCTI MOMIIEHCHKUX; A10Th Ha BCIX eTarax MPOXOKEHHSI CITYKOU
B TMOJIIIT Ta HE MAJATAIOTh 3BY)KEHHIO YM OOMEXKEHHIO; MarTh HEBUYEPITHHM
XapakTep 1 MOXKYTh PO3LIUPIOBATUCS MPU BJOCKOHAJIEHHI YMOB Ipalli Ta IIPaBOBOTO
peryJatoBaHHS.
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JIMCTAHIOIAHA POBOTA: ITIPOBJIEMHU PEAJIIBAIIL TPYJOBHUX
ITPAB ITPAIIIBHUKIB

Kpicrina ®ipckina
3000y8auKa suwjoi oceimu, nepuioco (bakanaspcvbKo2o) pieHsa oceimu
Haguanvno-nayxoeoeo incmumymy npasa /lepocasno2o nooamrko8o2o yHieepcumemy
M. Ipnins, Yrpaina

Haykoeuit kepienuk: JIto00B MeHiB

Kauouoam puoutdHux Hayk, OOyeHm,

ooyenm Kageopu YusiibHO20 Npasa ma nNPoyecy
Hasuanvno-nayxoeoeo incmumymy npaea /{epaicagno2o nooamroeo2o
yHigepcumemy, M. Ipnins, Yrpaina

CydJacHICTh B SIKIi MM >KMBEMO TOYMHAIOuu 3 3axBopioBaHHs Ha Covid-19 Ta
noBHOMacTabHuM BToprHeHHsIM PD B YkpaiHy B Haci ok 4oro nmoyanach BiliHa. B
VYkpaiHi crae akTyaJlbHUM MpalIOBaTH Yy AUCTAHIIINWHIA (opmi opraxizaiii mpari.
Takuit ¢hopmaT poOOTH cTae HEOOXITHOIO YMOBOKO MJi 30€pEKEHHS 3alHSATOCTI Ta
3a0e3nedeHHs 0e3MeKy MpaliBHUKIB.

MacoBe BHPOBaIKEHHS AMCTAHLIIHOI Tpall  BUSABWIO HU3KY MpodieM
peamizaiii TPyJOBHX IpaB, TOMY II0 YMHHE 3aKOHOJABCTBO HE 3aBXIM 3/1aTHE
MOBHICTIO BpaxyBaTh OCOOJMBOCTI HOBUX TpPYIOBUX BigHOCHH. He3anexHe
3a0€3MeUeHHs] TapaHTi IS JUCTAHIIMHMX TMpaliBHUKIB HaOyBae 0COOJIMBOTO
3HAYCHHS B YMOBAaxX Cy4aCHUX 3MiH TPYIOBOTO IIpaBa.

[IpoOnemaTuka JUCTaHIIMHOI POOOTHM Ta 3a0e3MeueHHs TPYAOBHX IIpaB
MpaIliBHUKIB HEOJIHOPA30BO CTaBajia MPEAMETOM JIOCHIIKEHHS BITYU3HIHUX YUCHUX.
30kpeMa, MUTaHHS MPABOBOTO CTATYCy MUCTAHIIWHOTO MpalliBHUKA PO3TISIANIHN Y
cBoix npaipix H. M. Xyrtopsn, I'. . Yanumesa, O. M. SpoiiieHKo Ta iHIIIi JOCTITHUKH.
VY HayKoOBUX Mpalsgx IUX aBTOPIB HAroJIONIYEThCS HA HEOOXIAHOCTI OHOBJICHHS
TPYJIOBOTO 3aKOHOJABCTBA, Y3TO/KEHHS MOro 3 MIXKHAPOJHUMHU CTaHIAPTaMHU
MixHapoaHO1 opraHi3allii mpaiy, a TakoX Ha 3a0e3nedeHHl OanaHcy 1HTEPECiB MiX
poOOTOAABIIEM 1 MTPAI[IBHUKOM Y HOBHX YMOBAaX IU(PPOBOT EKOHOMIKH.

[IpooBXyr0un HAyKOB1 JOCIIKEHHS 3a3HAYEHUX YUYEHUX, y JaHii poOoTi
yBara akIEHTY€ThCS Ha [MPAKTUYHUX AacleKkTax peaiizalii TpyJOBUX TIpaB
JMUCTAHIIINHUX TIpalliBHUKIB, 30KpeMa Ha mpooOiemax oO0JiKy pobodoro wuacy,
rapaHTisgX OIUIaTH TIpalll Ta KOMIIGHCAIlli BUTpAT, IOB’SI3aHUX 13 BUKOHAHHIM
TpyIOBUX (YHKIIIHA 11032 0(hicoM.

BigmoBimno nmo crarri 60 (2) Komekcy 3akoHIB mpo mpaio YKpainu,
JTUCTaHIlIiHA poOoTa rnepedoadae BAKOHAHHS MPAIliIBHUKOM TPYI0BUX 000B’3KiB 11032
OPUMIIIIEHHSIM pOOOTOMABIT 3 BUKOPUCTAHHSAM 1HGOPMAIIITHO-KOMYHIKAIIHHUAX
texHosiorih. OCHOBHI TapaHTii [JI1 JUCTAHIIIMHUX TIPaIliBHUKIB, 3aKpiIlIeHI
3aKOHOJIaBCTBOM, 30KpeMa MpaBO HA PIBHY OIUIATY Ipalll, Ha BIAMOYHMHOK, OXOPOHY
mparli, 3aXKUCT MePCOHAIBHUX JaHuX [1].
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3akoHoaaBui 3MiHH, BHeceHl 10 K3nll, cnpusiian yacTkoBOMy BperyirOBaHHIO
MPaBOBOTO CTaTyCy JWCTaHIIMHOTO TpAaIliBHUKA. 3aKOHOAABEIb IepeadadnB
00O0B’SI3KOBICTh YKJIa/laHHsI MUCBMOBOTO TPYJIOBOTO JOTOBOPY, SKHUM BU3HAYA€THCSA
YMOBH B3a€MOIi1 MpaIliBHUKA Ta POOOTOABIIS, 9ac POOOUOTO JHS, BIAMOBIIATHHICTh
CTOpIH Ta rapaHTIi piBHOCTI B OIJIaTi mpari.

OnHak Ha TPaKTUYHOMY pIBHI BHHHKAE Maca MpoOJeMHHX MHUTaHb, SKi
YCKJIQJIHIOIOTh peati3allilo iXHIX TPYJOBHX IpaB, CEpeld SIKUX: 3aKOH HE MICTUTh
YiTKOro 00JIiKy po00o4oro yacy Tta (akTUYHOTO HaBAHTAXKEHHS TOMY 1€ MPU3BOAUTH
PO3MUTTS MEK MK pOOOUYMM Ta OCOOMCTUM YacOM, LIUM TOPYIIYIOThCSI BAMOTH CTaTel
50-52 K3nll, moao TpuBajOCTI TPUBAIOCTI POOOYOro Hacy Ta MIOTUAKHEBOTO
BIJIMOYMHKY; CKJIQJIHICTh 3a0€3MeueHHs Oe3MEeUHMX 1 3JI0POBUX YMOB IIpalll Mo3a
pobounM MicrieM, TOOTO poOOTOMaBEIb 3000B’s3aHUK 3a0e3meunuTH OC3MeuHi Ta
3I0POB1 YMOBHU TIpaili, ajie BiH (PAKTUYHO HEMAE TAKOT MOMKJIMBOCTI1, YUM IMOPYIITYETHCS
ctati 153 1 158 K3nll ta monoxens 3V «IIpo oxopoHy mpaiti»; BiCyTHICTh HAJIEKHOTO
KOHTPOJIIO 32 JIOTPUMAaHHSIM TPYAOBHUX TapaHTId poOOTOAABIIEM; OOMEKEHUN TOCTYM
70 KOJEKTUBHOTO 3aXWUCTy TPYAOBHUX TMpaB; BIJACYTHICTb UITKOTO MEXaHI3MY
KOMIIGHCAIlll BHUTpAT, IOB’SI3aHUX 13 BUKOPHCTAHHSIM BJIACHOTO OOJQHAHHS Ta
pecypciB, HampUKJaJ, 1HTEpHET a00 EeIEeKTPOSHEpPris, IO CTBOPIOE MIACTaBU s
3JI0BXKMBAHHS 3 00Ky poOOTOAABIS, TaK SIK L€ ITHOPYETHCSI HUM Ta NOPYIIY€ TPUHIIMIT
TPYJOBUX BIJHOCHH 13 poboTonasueM [1].

JocBin aepxkaB €BpOINechbKOro co3y CBIIYUTH PO HEOOXIAHICTh AETAIBHOTO
MIPAaBOBOTO BPETYJIOBAHHS AMCTAHIIIHOI poOoTH. €Bpona HaM IMOKa3ye TapHHMA
NPUKIAT, SK BOHU CIPAaBISTHCS 3 TakKMMHU mpoOiemamu, Hampukinan y Dpaniii
3aKpIIUIEHO «ITPaBO Ha BIIKJIFOYEHH) MPallIBHUK Ma€ MPABO HE BIANOBIIATH HA poOoUi
MOBIJIOMJICHHST Yy Hepobounii yac [2], HimeduumHi 3akOHOJABCTBO mepeadaydae
KOMITCHCAIIII0 MpalliBHUKAM BUTPAT Ha 00amITyBaHHA poO0o4oro micis Bioma [3],ay
[Tonemm Ta JIMTB1 AitOTH CHEliabHI TIOJIOKEHHS TIPO €JIEKTPOHHUHN 001K poO0oYoTro
qacy [4].

Crnimparounch Ha BUIIIE HaBeeH1 MPoOIeMH, MPOMOHYIO TaKl NUISIXU BUPIIICHHS
aK: ynockoHaiutu crtarTio 60 (2) Komekcy 3akoHiB mpo mpamio YKpaiHu,
nepea0oavYrBIIM YiTKI KpUTEPii BU3HAUEHHS pOOOYOro yacy Mpu JAUCTaHIIHHIN poOOTI,
MEXaHI13M KOHTPOJIIO 32 HOro JAOTpUMaHHSAM 0e3 MOpyUIeHHS MpaBa Ha MPUBATHICTD,
MOPSIOK KOMITEHCAIlli BUTPAT MPalliBHUKIB MOB’A3aHUX 13 BUKOPUCTAHHSIM BJIACHOTO
o0JialHaHHS; PO3POOUTH TUIIOBI MOJIOKEHHS PO JUCTAHIIINHY pOOOTY, SIKi BpaxXylOTh
BCE IO MOTPIOHO 1 MIANPUEMCTBA 3MOXYTh aJaNTyBaTH iX Yy CBOi KOJEKTHBHI
JIOTOBOPH; TIOCHJIMTHU JACPKABHUI KOHTPOJb 32 TOTPUMAHHSM TPYAOBHUX TapaHTii MPH
JUCTAaHIIAHIA Tpani, 4Yepe3 I1HCHEeKILiHI mnepeBipku Jlepkmpali; 3anpoBaguTH
IHCTUTYT €JIEKTPOHHOro 00Ky poOodoro dyacy, mo Oyne J03BOJIATH (DIKCyBaTu
BUKOHAHHS TPYJOBUX 000B’S3KiB 0€3 BTpYUYaHHS y MPUBATHE KUTTS MPAI[IBHUKA.

JlucranuiiHa poOoTa € HEBIJ'€MHOIO CKJIAJI0OBOIO Cy4aCHOTO PUHKY Mpalll Ta
OJIHIEI0 3 TEPCHEeKTUBHUX (OpPM TPYAOBUX BIIHOCMH. BoHa BiJIKpUBa€ HOBI
MO>KJIMBOCTI JIJII THYYKOT 3aiHSATOCT1, OJTHAK BOJHOYAC CTBOPIOE PU3UKU MOPYIICHHS
TPYJOBUX MPaB 1 COIIaJIbHUX rapaHTIi MpailiBHUKIB.
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3a0e3neueHHs €PEKTUBHOTO MPABOBOTO PETYIIOBAHHS AUCTAHIINHOI Mpalll Mae
IPYHTYBAaTHCS Ha TNPUHLUIAX PIBHOCTI, CHPABEIJIMBOCTI, OandaHCy IHTEPECIB
npatiBHUKa 1 poboTonasus. HeooxigHo He numie anantyBatu Hopmu K3mnll 1o HoBux
peaniii, ajge W poO3pOOUTH MEXaHI3MH MPAKTUYHOTO KOHTPOJIO 3a JTOTPUMAHHSIM
TPYJOBUX TpaB. TakuM YHHOM, YJAOCKOHAJIEHHS TMPABOBOTO PETYIIOBAHHS
JTUCTaHIIHOT pOOOTH  CHPUSATUME MIABUINEHHIO  COIiadbHOI  CTaOlIBbHOCTI,
3a0€3Me4YeHHIO TapaHTIN 3aifHATOCTI Ta 3MIIIHEHHIO NMPABOBOI JEP>KaBH.
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3ACTOCYBAHHSA IPUHIUITY BEPXOBEHCTBA ITPABA IIPU
PO3I'JIAAI IUBIJIBHUX CIIPAB

®panko Ipuna
3000y6auka uwjoi ocgimu opy2020 (mazicmepcvko2o) piens /lepocasnozo
noo0amko6020 yHieepcumemy, m. Ipnins, Yxpaina

Haykosuit kepignuk: Ipuna YexoBcbka

00KmMOp 10PUOUYHUX HAYK, npogecop,

npogecop kagheopu yusinbHo20 npasa ma npoyecy
epoicasnoco nodamrkosozo yHieepcumemy, m. Ipnine, Yxpaina

[Ipuntunn ~ BepxoBeHCTBA  mpaBa €  (yHIAAMEHTAIBHOI  OCHOBOIO
(GyHKIIIOHYBaHHS MMPABOBOI JIEP>KaBH Ta KIFOYOBOIO 3aCaJI0I0 CYI0YMHCTBA B Y KpaiHi.
Moro 3actocyBaHHs y LMBIIBHOMY MpOLECi TapaHTye CIPaBeIHBICTb, PiBHICTh
CTOpIH, 3aXUCT NpaB 1 CBOOO/ JIFOIMHU Ta TPOMAJITHUHA.

Koncturymivtnuit Cyn Ykpaiau y pimenni Big 2 mucronaga 2004 poxy Ne 15-
pr/2004 BkaszaB: «BepxoBeHCTBO mNpaBa -I Iie MaHyBaHHS IpaBa B CYCIIJIbCTBI.
BepxoBeHCTBO TpaBa BUMarae BiJ JACp)KaBH WOTO BTUICHHS Yy MPaBOTBOPUY Ta
MPaBO3aCTOCOBHY JIISUIBHICTh, 30KpEMa Y 3aKOHH, 5Kl 32 CBOIM 3MICTOM MaloTh OyTH
MPOHUKHYTI MEPEIyCIM 1JIesIMU COIiaJbHOI CIPaBEIJIMBOCTI, CBOOOU, PIBHOCTI
Tomo»|[2].

O. B. IlerpummH, aHami3yrO4d MOPUHIUI BEPXOBEHCTBA MpaBa, BUILISLE
JOLIBHICTh WOTO PO3MISIAY Y ABOX BUMIpax: NEPIIMNA — y MIMPIIOMY 3HAYEHHI, SIK
NPUHIIMI ~ OpraHi3aiii Jep»aBHOI BJIAJd Yy CYCIUIbCTBI, IO THependayae
«BEPXOBEHCTBO TIpaBa Haa JEPKaBOIO»; JPYrud — y BY3bKOMY PO3YMiHHI,
30CEpe/KYIOUNCh Ha CHIBBIJHOIICHH] OJHOPIAHUX IPABOBUX KaTEroOpid, TaKuUX SK
IIPaBO 1 3aKOH, Y PETYJIIOBaHHI CYCIUJIBHUX BIJHOCHH Ta 3a0e3MeueHH] IPaBOIOPSIKY,
TOOTO «BEPXOBEHCTBO IpaBa HaJ 3akoHOM» [1]. Came Ha Takuil MIIX11 OPIEHTYETHCS
cratts 8 Koncruryuii Ykpainu, sika 3akpiruiloe BUSHAHHS Ta peajizailiio IPUHIUITY
BEpXOBEHCTBA IpaBa [3].

[IpyHIIMNT BEpXOBEHCTBA MpaBa Y LMBUIBHOMY IMPOILIECI peaizyeThCsi 4epe3
3a0e3MeUeHHs] MpaBa CTOPIH Ha CHPaBEJIMBUNA CYJOBUM PO3IIIS HE3AICKHUM 1
HEYIepE/UKEHUM CYJIOM, MOJJIMBICTh TIIOJIaHHS JOKa3iB, JONUTY CBIAKIB Ta
anessIiiHOTO OCKapXeHHs pimeHb. Ko)XKHa CTOpOHa KOPUCTYEThCS MPAaBOM Ha
Ope3yMIIII0 HEeBUHYBATOCTI Ta HE MOK€ OyTH BH3HAHA BHUHHOI 0€3 HaJeXHOTO
JOBEJICHHS TIOPYIICHHS 3aKOHY. BaXJIMBUM €JIEMEHTOM € TaKOoX 3a0e3leUeHHS
CBOEYACHOTO pPO3IMJISy CHOpaBU Ta HaJaHHS CTOPOHAM JOCTAaTHHOTO dYacy JJis
MiArOTOBKH J0Ka3iB. Kpim Toro, cyj 3000B’sa3aHU HAJCKHUM YHMHOM IOBITOMIISITH
YYaCHHKIB CIPaBU MPO MICIIe, JAaTy Ta 4Yac 3acCilaHHA, 10 € MPOSBOM MPUHIIUAITY
BIJIKpUTOCTI cyaoBoro mporiecy. BepxoBuuii Cyn y cBoix mocranoBax (cmpaBa Ne
522/18010/18 Bix 18.04.2022; cupaBa Ne 200/3692/21 Bix 24.07.2023) miaKpecIioe,

o HCOAOTPHMAHHA ILIHMX BHUMOI' IIPHU3BOJHUTHL JO IIOPYHICHHA OCHOBHHX 3acCal
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UBIIBHOTO CYAOYMHCTBA 1 € MiJCTAaBOIO AJIA CKAacCyBaHHS PIIIEHb CYyAIB MepIIOi
1HCTaHIII].

Cya, posrasgaroud LUBUIBHI CIpaBH, KepyeTbecs KoHctutyiiero Ykpainw,
3aKOHaMH YKpaiHM Ta MIDKHApOJHUMHU JIOTOBOpaMH, OOOB’A3KOBICTh SIKUX
3aTBepakeHa BepxoBHoro Panoro. OcobnuBy ponb Bimirpae KoHBeHIlis mpo 3aXucT
MpaB JIIOJIMHUA 1 OCHOBOIOJOXHUX ¢B00O 1950 poky Ta mpakThka €BpoOnenCchbKOTo
CyIy 3 TIpaB JIOJAWHHM, 10 BCTAHOBIIOIOTH CTAHJAPTH HAJEKHOTO 1 CIPaBEIIMBOTO
CYJIOBOTO PO3TJIISIY.

Po3kpuBaroun MOHATTS 3aKOHHOCTI SIK CKJIAJO0BOI MPHUHIMITY BEPXOBEHCTBA
npaBa, BeHelliaHchbka KOMICIsl 3B€pTa€ yBary Ha HEOOXIJHICTh HasiBHOCTI B J€pKaBi
nrcbMoBOT KOHCTUTYIIIT Ta BIJIMOBIIHOCTI 3aKOHOAABCTBA ii moJjiokeHHAM. [ToaioHui
M1X1/1 3HAYHOIO MIPOIO Peali30BaHUM y BITYM3HIHOMY 3aKOHOJ/IABCTBI, 30KpeMa B CT.
10 LIIK Vkpaimm. Y dYacTuHi Tepuiiid Ii€i cTaTTl BCTAHOBJICHO OOOB’S30K CYIy
JOTpUMYBATHUCA TPUHIMILY BEPXOBEHCTBA IpaBa IMiJ Yac pO3IJsLAy CIOpaB, a B
yacTuHax 2—-10 perinaMeHTOBaHO TMOPSJOK 3aCTOCYBaHHS 3aKOHOAABCTBA MpU
BUPIIIEHH] UBUIBHUX criopiB. OcoOnuBy yBary ciia 3BepHyTH Ha 4. 6 cT. 10 IIIK
VYkpainu, sika nepeabayae mpaBo cyay Oe3MocepeHbO 3acTOCOBYBAaTH HOPMHU
Konctutynii YkpaiHu y BuUINaJKaX, KOJM 3aKOH YW I1HIIAA HOPMATUBHUN aKT
cynepeunth KOHCTHTYIIi, a TakoX BH3HAUA€ TPOIEAYpPY TOJAHHSI CYJIOM
BiANMOBIAHOTO mnojnaHHd 1o Koxcruryuiinoro Cyay uisi BUPIIIEHHS TMHUTAHHS
KOHCTHUTYIIIHHOCTI [6].

Peamizaniirto 3aKOHHOCTI, $K CKJIaJOBOI BEPXOBEHCTBA IIpaBa, TaKOXK
3a0e3neuyroTh nojoxeHud 4. 8 cr. 10 HIIK Ykpainu, mo nependavaroTs OpiopuTeT
MIKHApPOJIHOTO JIOTOBOPY y BUIAAKY MOro KoJIi3li 3 HalllOHAJbHUM 3aKOHOJIaBCTBOM
[6].

[Ilo crocyeThcsi MPaBOBOI BU3HAYEHOCTI, BAKJIMBUM € MpHHLMUI res judicata,
KU BUMarae JOTPUMAaHHSA OCTaTOYHOTO PIIIEHHS CYAY, AKIIO HE iICHY€ MiJICTaB JJIs
HIOr0 Iepersiay. Y HUKAEThCs MOBTOPHUN PO3IVISLA CIIPAB 1€ HA NOYATKOBHUX €Tarax
npouecy: 4. 1 cr. 186 LIIK Ykpainu nepenOavae BiAMOBY Y BIAKPUTTI MIPOBAKEHHS
3a HasSIBHOCTI B)K€ HAOpaHOTO 3aKOHHOI CHJIM PIILIEHHS, CYJ0BOT0 HaKa3zy abo pilIeHHs
TPETEUCHKOT0 CYIy IOJ0 THUX CaMHX CTOpIH, MpeaMeTa Ta MiJcTaB. AHaJOTIYHI
M1JICTaBH JJIs1 3aKPUTTSI TPOBAHKEHHS niepeadadeni . 3, 6 4. 1 ct. 255 HIIK Ykpainu,
a HACIIIKOM yXBaJld PO 3aKPHUTTS CIIPABH € HEMOXKJIHMBICTh MOBTOPHOTO 3BEPHEHHS
1o cyny (4. 2 ct. 256 LIIK Ykpainu) [6].

[eit miaxin Bignosigae npaktuil €ECIUJI: y cnpasi «XpucToB NpoTH YKpaiHU»
Cya miakpecnuB, M0 MPUHIUI IOPUIAYHOI BU3HAYCHOCTI BUMarae JOTPUMAaHHS res
judicata, a koJlHa CTOpOHA HE MOXE JOMAaratucsi MOBTOPHOIO PO3IJISALY JHUIIE IS
3MIHU pillIeHH [5].

lono npuHuuiy 3ano0iraHHs 3J0BKWBAHHIO TOBHOBAaXEHHSIMH, HOro B
[MBUIBHOMY TIPOIIECi JOIUIBHO peajli30oByBaTH dYepe3 MpaBO Ha armelsiiiHe Ta
KacalliifHe OCKap>KeHHsI PIIIeHb 1 yXBaJI, BKIIOYAIOUX MOCTAHOBH, IPUIHSATI HA CTadil
MIJTOTOBKK cripaBu (11070 3a0€3Me4eHHs MO030BY, MOBEPHEHHS 3asiBU, BIIMOBU Y

200



Bceykpaincvka naykoeo-npaxmuuna inmepnem-kongepenyisa « AKmyanohi npooiemu npusamuo2o
npasa» 31 sxcoemus 2025 p.

BIJIKpUTT1 POBAKEHHS, IPOJOBXKEHHS CTPOKIB, MPU3HAUYEHHS €KCIepTU3 ToIo). Lle
JI03BOJISIE€ 3aXUCTUTH PaBa YYaCHUKIB MPOIIECy II€ IO PO3TJIISAY CHpPaBHU IO CYTI.

Beneriancrka KOMICisl TAaKOK BHJAUISE PIBHICTD BCIX MEPET 3aKOHOM 1 3a00pOHY
OUCKpUMIHALII K HEBIJ €MHY CKJIaJOBY BEPXOBEHCTBa IIpaBa. 3aKOHOJABEIlb,
po3BuBatoun ctarti 21 1 55 Koncrutyuii Ykpainu, y cr. 4 HIIK rapanrye mpaso
KOXKHOTO 3BEPTATUCS 10 CYIy JUIS 3aXMCTy MOpPYIIEHUX mpaB i cBobox, a cr. 6 [IIK
BCTAHOBJIIOE OOOB’SI30K CyJy TOBa)XaTW 4YeCTh 1 TIJHICTh YYAaCHHMKIB IPOIECY Ta
3a0e31euyBaTH PIBHICTh YCIX Mepe]l 3aKOHOM HE3aJIeKHO BiJ pacH, CTaTi, peiriiHux,
MOJITUYHUX YW 1HIIMX TEPEeKOHAHb, €THIYHOTO MOXO/KEHHS, MAHOBOTO CTaHy Ta
Micus MpokuBaHHS. PiBHICTH mpouecyanbHUX IpaB 3akpimieHa i 4. 1 cr. 49 HIIK
VYkpainu, a Ha eTari MiIT0TOBKU CIPAaBU CTOPOHU MAIOTh MOXKJIMBICTh BUKJIAJIaTH CBOT
BUMOTH Ta apryMEHTH, 3aCTOCOBYBAaTH 3aXOAM 3a0€3MeuUeHHs I1030BYy Ta IHIII
nporuecyanbHi aii [6].

[Ilo cTocyeThes qOCTYyITy /10 TIpaBOCY/I/sl, BeHelianchka KOMICisl 3BepTae yBary
Ha TPO30PICTh PO3MOJLTY CIpPaB MiX CYIUIIMHU, MIJACTABU JJIS BIBOY, JTOCTYITHICTD
IIPaBOBOi JOMOMOTM Ta CHPOIICHI MPOLEAYpH 3BEpPHEHHsS 10 cyay. BiTumsnsne
3aKOHO/IABCTBO 3a0e3leyye 1€ aBTOMaTU30BaHUM PO3IMOJALIOM cCIipaB uepe3 €auHy
CyZl0BYy 1H(OpMaIiiTHO-KOMYHIKAI[IHHY CUCTEMY.

HesanexHictb CyaniB MIATPUMYETHhCS 3aKOHOJIABCTBOM, SIKE OOMEXKY€
HEOOIpYHTOBaHUM BIABIA, @ MpHU cpoOax BTPYYAHHS y AISUIBHICTH CYJAJI MOKJIMBE
3BepHEHHs 10 Buioi paau npaBocynns ta ['enepanbHoro mpoxypopa (4. 4 ct. 48
3akony «IIpo cynoyctpiii i ctaTyc cyniB») [4].

Joctyn 1o mpaBocyals Takoxk Iepeadavae MOXKIMBICTh OTPUMaHHS
0e3011aTHOT 200 OIJIauyBaHOI aJIBOKATCHKO1 JOMOMOTH BiAnoBigHO 10 KoHCcTHTYIIT
VYkpainu (ct. 59) ta 3akony «IIpo Oe3ommnaTHy MpaBoBy AOIIOMOTY.

TakuM 4YMHOM, MPUHIUI BEPXOBEHCTBA IMpaBa € OCHOBOIO (DYHKIIOHYBAaHHS
MPaBOBOI JIEP’KaBU Ta JISIIBHOCTI CYJOBOI BIaau, 3a0€3MEUyI0YH CIPaBEJIUBICTS,
piBHICTb CTOPiH i 3aXHCT NpaB JIOJMHM y IMBiILHOMY mHpomueci. Moro peanizamis
BUMarae, o0 Cy/10Bl1 pillICHHs IPYHTYBaJKCs He JuiIe Ha OyKBl 3aKOHY, a i Ha Horo
CIpaBeUIMBOMY 3MICTi, IO BIAMOBIAAE 1€IM TyMaHi3My, PIBHOCTI Ta TPaBOBOi
BU3HAYCHOCTI. JlOTpUMaHHs 11bOT0 MPUHIIMITY FapaHTye HEe3aJIeXKHICTh CY1y, 3aro0irae
CBaBIJUTIO JIEp’KaBU Ta 3MIIHIOE JOBIpY TrpoMajsiH a0 mnpaBocynis. Came 3aBIsKu
BEPXOBEHCTBY MpaBa (OPMYy€EThCS MPABOBA JIepP)KaBa, y SAKil MaHye HE BaJa, a 3aKO0H,
HANIOBHEHMI yXOM CITPaBEIJIUBOCTI.
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3ABE3NIEYEHHS HAWMKPAIIIUX IHTEPECIB JITEM: IPABOBI TA
OPI'AHIBAIIMHI ACIIEKTHU 3AXUCTY IIPAB IUTUHMU Y
HOUBIJIBHOMY CYAOYUHCTBI

Bosogumup Hlanosanu
3000y8au euwoi oceimu 4-KA kypcy I[ncmumymy 3ao0unoeo ma OucmaHyitiHo2o
Haeyanus Hayionanvnoi akademii éuympiwnix cnpas, m. Kuis, Ykpaina

Haykoeuii kepienuk: Anxena KajiHok

ooxkmop @inocoii, doyenm,

3a8i0ysay Kageopu yusilbHO-NPABOBUX OUCYUNILIH
Haeguanvno-naykogoeo incmumymy npaea ma ncuxonoeii,
Hauyionanvrnoi akaoemii snympiwnix cnpas, m. Kuis, Yxpaina

CynoBi pillleHHS y CIMEHHUX CIIOpax MaroTh JOBTOTPUBAIMNA BIUIUB HA KUTTS
HenoBHOMITHIX. [lonpu 3akoHOMaBYE 3aKpITUICHHS MPUHIUMITY HaWKpaIiux iHTEpeciB
JUTUHU Y HAIlOHATBHUX Ta MDKHAPOAHMX aKTaX, MOro MpakTUYHE 3aCTOCYBaHHS
CYNpPOBO/KYETbCA 3HAYHMMM  TpyAHOIIAMU. BiACYTHICTb €IMHHUX KpUTEPIiB
BU3HAYCHHS TAKUX IHTEPECIB MPHU3BOIUTH JO TOTO, MO CYyAM YacTO KEpPYIOThCS
BUKJIIOYHO (popMalibHUMH (akTopamu (MaTepiajbHE CTAHOBUIIE, HOPUAMYHI IpaBa
0aThbKIB), 3QJMILAIOYM 11032 YBAarokw COLIaJbHO-TICUXOJIOTTYHI aCHEKTH PO3BHUTKY
JTUTUHH.

[IpuHumn HalKpalmux 1HTEPECIB AUTUHU 3akpimieHuil y crarti 3 KonBeHuii
OOH mnpo npaBa autunu 1989 poky, 3rifHO 3 SIKOKO B YyCiX [ISX MIOJAO JITEH
MEepIIoYEeproBa yBara NpUAUIIETbCA SKHAMKpaoMy 3a0e3MeUeHHI0 iXHIX 1HTepeciB
[1].

[e¥ mpuHITUT TaKOXK B1I0OpaYKEHUN Y HU3II 1HIIUX MIKHAPOIHUX JTOKYMEHTIB:
KoHBeHIIii mpo 3axuCT MpaB JIOAWHU 1 OCHOBOMOJIOKHUX cB0OOJ 1950 poky;
KonBeH11ii nmpo IUBUIBHO-NIPABOBI aCNEKTH MIXKHAPOJHOTO BUKpajeHHs miter 1980
poky; KonBeHIil mpo 3aXHCT iTed Ta CHiBPOOITHUIITBO B rajy3i MIXHApPOJHOIO
ycuHoBneHHsT 1993 poky; KouBenuii 1996 poxy momo ropucaukiii Ta 0aTbKiBChKOT
BIJITOB1TaJTHOCTI.

Cynnsa KacarmiiiHoro muBuUibHOro cyay y ckiagli Bepxosuoro Cymy Ania
OniiiHUK 3a3Ha4ymIa, 0 «BarOMUM BIJICOTOK CIMEHHHUX CIOPIB CTOCYETHCS 1HTEPECIB
niTed Ta iXHIX OaThkiB. Taki cmopu CKJIagHl, YyTJAUBI W JACNIKAaTHI, OCKUIbKU
MaTtepialibHl HOPMH, [0 PETYJIIOIOTh BIJMOBIIHI BIJIHOCUHH, MICTITh 0araTo OI[iHHUX
MOHSTh, BUMAraroTh BiJl Cy/iJll IEBHUX 3HAHb I110JI0 MICUXOJIOT11 CIMEMHUX BiJHOCHH Ta
iH. YncnenHi pimeHHs €BpOINENHCHKOro Cyay 3 MpaB JIIOJWHU IIOAO0 MHUTaHb, SIK
MOB’sI3aH1 13 3aXMCTOM IPaB JAUTUHH, IPYHTYIOThCS Ha mojoxeHHsX KonBenuii mpo
3aXHCT TIpaB JIOJUHM 1 OCHOBOIOJIOKHHUX CBOOOJ, 3arajpHOi JcKjapallii IpaB
moaunu, KonBeHIii mpo npasa TuTuHm» [2].

Sx Oaummo 3 mpHUKIaAiB CynoBoi mpakTtuku, BepxoBuuit Cyn cdopmyBas
MPABOBY MO3MIIIIO, 3T1IHO 3 SKOIO PIBHICTH MpaB OaThKiB HA BUXOBAHHS € MOXITHOIO
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BiJl paB Ta iHTepeciB camoi AuTHHU. Tak, y moctanoBi Big 30 Oepesnst 2021 poky y
cipasi Ne 756/13187/17 Bepxosuuii Cyn y ckiami koserii cyani Ilepmroi cymgoBoi
najaty KacaliifHoro NHUBUTBHOTO CYAy 3a3HAauyuB, IO PIBHICTh MpaB OaThKIB €
MOX1THOI0 BiJ MpaB Ta IHTEPECIB JUTUHU HA TAPMOHIWHWUN PO3BUTOK 1 HAJCKHE
BHUXOBaHHs, NIEpPeayciM MOBUHHI OyTH BHU3HAUEHI Ta BpaxoBaHI 1HTEPECH TUTUHU B
cUTyallli cropy, a BXK€ IMOTIM — 1 SKIIO 1€ He MOpyIIyBaTHME MpaBa Ta IHTEPECH
JTUTHUHU — TJISTal0Th BpaXyBaHHIO 1HTEepecH 0aThKiB [3].

Bapto 3ayBaxkuTH, 1110 Ha CHOTOJIHIIIHIN JIEHb PIBHICTH MpaB O0AaTbKIB HE MOXKE
pPO3TISAATUCS 130JIbOBAHO BiJ OOCTAaBUH JKUTTS JUTHHU — TMPIOPUTETOM € ii
Oyraromostyydst Ta TapMOHIMHUN po3BUTOK. Tak, y cipaBi «M.C. mpotu Ykpainum» (Ne
2091/13) €CIUI Bu3HaB nopyiieHHs ctatTi 8 KoHBEHIIIT Ta MiIKPECIUB, 1110 HalKpalill
1HTepecu TUTHHH MOBUHHI MATHU MepeBary Haj iHTepecaMu Oyb-sIKOro 3 0aThKiB [4].
Cyn 3a3HauuB, 110 MPUHIUI PIBHOCTI OaThKIB HE JIOMYyCKae aBTOMAaTUYHOI MepeBaru
MaTepl y MUTAHHSIX OMIKH — TaKa MPE3yMIIIis HE BIAMOBIAAE Cy4YaCHUM CTaHIapTaMm
Panu €Bponu [4].

Takum yuHOM, pIillIEHHS MPO MICIE MPOKUBAHHS TUTUHU MAIOTh TPUIMATHUCS
0€3BIIHOCHO JI0 cTaTi 0aThKiB, BUXOJSYM BHUKIIOYHO 3 OO0’ €KTHBHOIO aHANI3y
1HTEpECIB AUTHHH.

Tomuax T. [5], aHami3yrouu NpakTUKy €BPONEUCHKOroO Cyay, BU3HAYa€ I’ SITh
OCHOBHMX MPUHIIUIIIB:

- BU3HAYEHHS MICLSI MPOKUBAHHSA — 3 YpaxyBaHHSIM 30€peKeHHs 3B S3KIB 13
CiM’ €10, SIKIIIO BOHU CTBOPIOIOTH O€3MeYHE CePEeIOBUIIIE;

- CIMCHHUM KOHTAKT — € HEB1J €MHOIO YAaCTHHOIO IIACIHMBOIO KUTTS JTUTHHU,
O0OMEKEHHS MOXJIMBI JIMILIE 32 OOTPYHTOBAHOT HAraJbHO1 COLIIAJIbHOI TOTPEOu;

- mpaBo 010JI0T1YHOT MaTepi HA KOHTAKTH — Y CITpaBax Mpo OMIKY € rTapaHTOBAHUM
€JIEMEHTOM 3axXUCTYy Il I1pas;

- cB00OJIa pO3CyAy HAIlIOHAIBHHUX CY[IB — HE MOXE CYNEPEUYUTH MPIOPUTETY
1HTEepEeCIB TUTUHHU;

- mo30aBieHHs O0aThKIBCHKUX IpaB — KpaWHA Mipa, 10 MOXE I'PYHTYBATHCS
BUKJIFOYHO Ha JOOpOoOyTi IUTUHHU, & HE HA ITHTEpecax OMIKyHIB YU OATHKIB.

[Ilomo posi opraHiB OMIKK Ta MIKJIyBaHHS y BHUPIIICHHI NMUTAHHS BU3HAYCHHS
MICUS TPOKMBAHHS JTUTUHHU, TO BapTO 3a3HAYMTH, IO YYacCTh OPraHiB OIIKU €
000B’SI3KOBOI0 YMOBOIO JJIsl YXBAJICHHS CYJIOBOT'O PIIIEHHS MPO MiCIe MPOKUBAHHS
TUTUHU. Y mocTaHoB1 y cripaBi Ne 346/2322/15-11 Bix 25 kBiTHa 2018 poky BepxoBHuii
CyIl KpUTUYHO OIIIHUB PIIIEHHS] HWKYUX 1HCTAHIN, sIKI HE 31HCHWIM CUCTEMHOTO
aHaJ13y BUCHOBKIB OpraHiB OMiKH, HE JOCIIIWIN MaTepiajJbHE CTAaHOBHUILE OATHKIB,
piBEHB 3a0€3IeUCHHs IUTUHU Ta 1HII ICTOTHI YUHHUKH [6].

Cyn miaTBepauB, MO y4acTh OpPraHiB OIMIKKM € HE MPOCTO (OPMAIBHICTIO, a
HEOOXITHOIO TapaHTIEI0 JOTPUMAHHS HAWKpaIuX 1HTEPECiB AUTHHH. be3 HallexHOTOo
BHCHOBKY ITUX OPTaHiB PIIIICHHS HE MOXE BBAKATHUCS TTOBHOILIIHHUM 1 OOTPYHTOBAHHM.

Y OaraTh0X €BpONEHCHKUX KpaiHaX AaKTUBHO 3aCTOCOBYETHCS KOHIIEHIIS
CHUIBHOI OMIKHM — JIETAJIbHOI (CIUIbHE MPUIHATTS pilieHb) a6o (izuyHoi (modeprose
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npoxuBaHHs) [7]. B Ykpaini x npakTtuka 0a3yeTbcsl MEpEeBaXHO Ha BU3HAYCHHI
MOCTIMHOTO MICISl MPOKUBAHHS 3 OJJHUM 13 OATHKIB.

[lepeBaramu cHibHOI OMIKU MOXYTb OYTH:

- 30epeKeHHs CTINKUX eMOIIMHUX 3B’ SI3KiB 3 000Ma OaThKaMu;

- VHUKHECHHS BITIYKEHHS OJTHOTO 3 OaTHKIB;

- PIBHOMIPHUN PO3MOI1LT BIMIOBITAIBHOCTI 32 BUXOBAHHS;

- 3MEHIIEHHS KOH(JIIKTIB;

- Y3TOJIKEHICTh 3 €BPONEUCHKUMH M1IX0IaMH.

AJie MOXYTb ICHYBaTH 1 TPYIHOII BIIPOBAPKEHHS, 10 AKUX MO>XHA BIJIHECTH:

- moTpeda y KOHCTPYKTUBHIN CHiBIIpalll 0aTbKiB (HEMOXKIIMBA IPU KOHPIIKTHUX
PO3ITYUYEHHSX);

- 4YacTi 3MIHM MICI TPOKMBAHHS MOXYTh BIUTUBATH HA TICHUXOJIOTIYHUI
KOoM(OPT, HAaBYaHHS, COIIaJIbHE OTOYCHHS;

- BIJICYTHICTb JIETAIBHOI perjiaMeHTallli y 3aKOHOJJaBCTBI.

3anpoBa/HPKEHHS CITUIBHOI OIMIKM MOTPEOy€e 3BAXKEHOTO MIAX0ay. Y BHITQJIKax
KOHCTPYKTHUBHOI1 CHiBIIpaIll 06atbKiB 1ek popmat Mmoxe Oytu eextuBaum. [IpoTe 3a
BUCOKOTO PIBHS KOH(IIKTHOCTI TPIOPUTETHUM 3aJHUIIAETHCS  3a0€3MEUCHHS
cTablIpHOrO cepenoBuina [7].

Takum ymHOM, €(DEKTUBHUN 3aXMCT MpPaB JUTUHU Y LMBUIBHOMY MpOLEC]
MO>JIMBUM JIMIIE 332 YMOBHM JOTPMMAHHS MPUHLMUITY 3a0e3leyeHHs ii HalKpaumx
1HTepeciB. s 11boro HEOOX1IHO YITKO BU3HAYUTH MOTPEOU JUTHUHU Ta 3a0€3MEUUTH
il HAJIeXKHY NIPaBOBY i COLllaibHY HIATPUMKY. BaxiuBy poib y IbOMY BIIITPAIOTh
OpraHu OIIKU Ta MIKIYBaHHS, SIKI JOIOMAararTh Cyay 00 €KTUBHO OI[IHUTH YMOBH
KUTTS JUTHHU ¥ YXBAJIUTH CIIPABEIJIUBE PIIIICHHS.

[lepcrieKTUBHMM HampsIMOM JIJIsl HAIIOi JIEp>KaBH € 3alpOBaHKEHHS MOJENi
CHUIBHOI OINIKH, 110 Ja€ 3MOTY AWTHHI MIATPUMYBATH 3B 530K 3 000Ma OaThbKaMH.
[Toripy MOXNHMBI TPYAHOIl HA TOYATKy, €W MiAXiJg BIANOBITAE CyYacHUM
MDKHApPOJHUM TEHACHIISAM 1 CHPUATHME PO3BHUTKY HAIIOHAIBHOTO CIMEHHOTO
3aKOHO/1aBCTBA.

HeoOximHuM € TakoX BJIOCKOHAJIEHHS CYJOBOi TMPAKTUKA Ta CTBOPEHHS
KOMILJIEKCHOI CHCTEMM 3aXUCTy MpaB AUTHHHU, 3aCHOBAHOI Ha CIIBIOpalll Cy/iB,
CoIllaJIbHUX CIyX0, TrpoMajChKUX opraHizamid 1 ¢axiBuiB. Ile 3abe3neunTh
CTa01IbHICTh MPABO3aCTOCYBAHHS Ta MMOCUJIUTh FapaHTIi paB IUTHHHU.
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3AXHUCT NPABA BJIACHOCTI B YMOBAX BOEHHOI'O CTAHY:
MPOBJIEMU PEAJIIBALIL TA TAPAHTIH

Anna llIkaan
3000y8ay suwoi oceimu 3 kypcy (OC)
Haesuanvho-nayko8o2o excnepmuo-KpuMiHaAiCmMuyHo20 THCIMUMYmy
Hayionanvnoi akademii snympiwnix cnpas, m. Kuis, Yxpaina

Haykosuii kepignuk: Jlecsa IllanoBau

Kauouoam opuoutdHux Hayk, OOyeHm,

ooyenm Kageopu YusiibHO20 NPasa ma nPoyecy
Hayionanvna akademis enympiwnix cnpaes, m. Kuis, Yxpaina

[IpaBo BJIACHOCTI € OCHOBOIO MPUBATHOTO IpaBa Ta TapaHTye CTAOUIBHICTH
CYyCHUIBbHUX BITHOCHH. Y MHUPHUUN Yac Moro peasiszallisi BiJOyBaeTbCs 32 3BUUANHUMHU
3aKOHOJIaBUMMHU TIPOIIEIypaMH, TPOTE BOEHHUN CTaH, CIPUYMHEHUN arpeciero
pociiicbkoi deneparliii, BUMarae OHOBJICHHS MIAXOJIB JIO0 3aXHCTy IIpaBa BJIACHOCTI,
ajanTarlii 3aKOHOJaBCTBA Ta IMOCUJICHHS POJIi JIEp)KaBU Y pearyBaHHI Ha MOPYIICHHS
MpaB BJIACHUKIB.

3rigHo 31 crarrero 41 Konctutymii Ykpainu, npaBo MpHBATHOI BJIACHOCTI €
HETMOPYUIHUM, ajie BOJHOYAC JAOIMYCKA€E B ICSIKUX BUMAJAKaX MOXKIIMBICTh IPUMYCOBOTO
BIIUyKEeHHs 00’€KTIB IpaBa MPHUBATHOI BJIACHOCTI. Tak, «IpUMYCOBE BiA4y>KECHHSI
00’€KTIB MpaBa MPUBATHOI BJIACHOCTI MOX€ OyTH 3aCTOCOBAHE JIMILE SIK BUHSTOK 3
MOTHBIB CYCIUJIBHOI HEOOX1THOCTI, Ha MIJCTaB1 1 B OPSAKY, BCTAHOBJICHUX 3aKOHOM,
Ta 32 YMOBHU IONEPEIHHOTO 1 MOBHOTO BIAIMIKOMyBaHHSA ix BaptocTi. [Ipumycose
BIIUY>KCHHsSI TaKuX OO0’ €KTIB 3 HACTyMHUM TIOBHUM BIJIIKOJYBAHHSIM iX BapTOCTI
JOMYCKA€THCS JIMIIIE B YMOBaX BOEHHOTO UM HaJ3BUYaHOTO cTany» [1].

L1 kOHCTUTYLIIHA HOpMa 3aJIMIIAAcs IEPEBAKHO TEOPETUYHOIO A0 24 JHOTOTO
2022 poky, KoJH pociiickka penepariist po3noyvana HOBHOMACIITaA0OHY 30pOitHy arpecito
npotu Ykpainu. Came BiliCbKOBa arpecist pocii cTBOpuiia €KCTpeMajbHI YMOBH, 3a
AKUX Jiep’KaBa 3MYIlIEHAa 3aCTOCOBYBAaTH MEXaHI3M INPUMYCOBOTO BIAUYKEHHS IS
3aXHCTY CYBEpEHITeTy Ta KUTTA rpomaasH. II{o06 kpaiie 3po3ymiTd, SK Iis
KOHCTHUTYIIIliHa HOpMa MpaIlloe Ha MPAKTHUIIl, PO3TISIHEMO KOHKpeTHHUM npukiaj. Tak,
iJ] yac MOBHOMACIITAaOHOTO BTOPTrHEHHS pocii B YKpainy (3 24 motoro 2022 poky B
VYkpaini nie BoeHHui ctaH) 30poitHi Cunm YkpaiHu TEpMIHOBO MOTPEOYIOTh
OPUMILIEHHS JUIsl pO3TalllyBaHHS BIICBKOBOTO FOCHITANIO B 0HOMY 3 MicT. [To6nu3y
30HM OOMOBHX JI € MpUBaTHA JIKapHS, 0 HAICKUTh NMPUBATHOMY IMiAMPUEMIIIO.
Jlep>xaBa mpuiiMae pIMIeHHS TPO TPUMYCOBE BIAUYKEHHS I[LOTO OO0 €KTa IS
BIMCHKOBUX TOTPeO. 3aKOHHOK TMIACTaBOI B JIAHOMY BHUIIAJKy € BOEHHHUH CTaH.
BinOyBaeTbcs nmpuMycoBe BiUYKEHHS — JIIKAPHIO TIEPEIal0Th Y BIACHICTh JEp>KaBU
a00 TUMYaCOBO PEKBI3YIOTh. AJie y iepKaBi € 000B’ 30K — IMICIIs 3aKIHUCHHS BOEHHOTO
CTaHy Jiep’KaBa Ma€ BUIIATUTHU BIACHUKY ITOBHY PUHKOBY BapTICTh JIiKapHi. Baxinso
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B TaKMX BUIMAJKaxX T€, M0 B MUPHHUM Yac TaKe MPUMYCOBE BiIUy>KeHHsS Oyio O
HEKOHCTUTYLIHHUM, HaBITh 13 KOMIICHCALIIEIO.

IToBHOMacmTabHa 30poitHa arpecis pociiicbkoi Qexaeparii, posmouara 24
motoro 2022 poky, cTBopuIiia 6€3MpereICHTHY CUTYaIlil0 MAaCOBOTO TTOPYIIICHHS ITpaBa
BJIACHOCTI B YKpaiHi. BHacmigok pociiicbkux oOCTpiiiB, O0MOapyBaHb Ta OKyMallii
YKpaiHCBKMX TEPUTOPIA BIACHUKKM MaliHa BTpadarOTh (AKTUUYHY MOXKJIMBICTD
BOJIOJIITH, KOPUCTYBATUCS a00 pO3MOPSKATUCS HUM. [1eThes sIK Mpo 3HHUILEHE a0o
MOIIKOJIPKEHE MAaHO B pe3yJIbTaTl BINCHKOBUX 1M poCIi, Tak 1 Mpo MaiHO, 3aJUIIEHE
Ha TUMYacOBO OKYIIOBAaHHUX POCIMCHKMMHU BIMCBKaMHM TEPUTOPISIX ab0 MPUMYCOBO
BUJIyYEHE YKPATHCHKOIO JIEPKaBOtO 1Ji OTped 000poHU Bij arpecopa. Lle ctocyernest
KUATIIOBUX OyIMHKIB, KOMEpUIHHOT HEPYXOMOCTI, TPAHCIIOPTY,
CLIBCHKOTOCTIOAAPChKOI TEXHIKH TOIIO. B TakuX BUIajKax MOCTa€ MUTAHHS HAJICKHOT
(ikcarii IKoa¥, OMIHKHA 30MTKIB 1 MOMKJIMBOCTI ITOAAIBIIOT KOMITCHCAITI].

Ha TM4acoBo OKyIIOBaHUX TEPUTOPISIX HE JII€ TPABOBUHN PEXKUM Y KpaiHH, TOMY
dakTHUHa peaiizailis MpaBa BIACHOCTI CTa€ HEMOXJIMBOIO. BracHWKM HE MaroTh
JOCTYIy JO CBOiX 0O0’€KTiB, 3 SBISIOTBCS BHUIAIKH «HaIllOHAMI3aIii» abo
pelIepChKOT0 3aXOIJICHHS MaiiHa OKYIIAIHUMHU aIMIHICTpaIlIsIMHU.

SIK1 K ICHYIOTh MEXaHI3MH 3aXHCTY MTpaBa BJACHOCTI B TAKUX BUMAIKAX?

3aKOHOAABCTBO YKpaiHH TapaHTY€ KOKHOMY MPABO 3BEPTATUCS N0 CyIy IS
3aXHMCTY CBOIO IpaBa BiaacHOCTI. Tak, BiAMOBIAHO A0 CT. 386 [[MBIIHLHOTO KOAECKCY
VYkpainu «zaepkaBa 3abe3reuye PIBHUM 3aXUCT MpaB ycCiX cyO&apos;eKkTiB Mpasa
BJIACHOCTI. ... BiacHuK, mpaBa sIKOro MOpylIeHi, Mae MpaBO Ha BIJIIKOJYBAHHS
3aB/IaHOI TOMY MATHOBOI Ta MOPaJIbHOI KON [2].

B yMoBax BiiiHM 3pociia KUIBKICTb CITpaB PO BiIIIKOAYBaHHS IIKOIU, 3aBJAAHOI
BHaCHiI0K arpecii. OqHaK BUKOHAHHS CYJIOBUX PIIIEHb € JOCUTh YCKJIaJAHEHUM Yepes
BIJICYTHICTh €(DEKTUBHOTO MEXaHI3My MPUMYCOBOTO CTSTHEHHS 30UTKIB 3 JepiKaBH-
arpecopa, mpooyieMn 3 1IeHTU(IKAIIE0 BIAMOBIIaviB Ta CKIAIHICTh MIKHAPOIHOTO
IIPABOBOT0 BU3HAHHA TAKUX PILICHb.

Ha mHamionanpHOMYy piBHI B Hamii JepkaBl poO3pOOJICHO MpPOUEAYypH
KOMIIEHcaIlll 3aBAanoi mkoau. Tak, ans modatky 23.02.2023 poky Oysio mpuUHHATO
3akoH Ykpainu «[Ipo kommeHcamilo 3a MONIKOJKEHHS Ta 3HUIICHHS OKPEMUX
KaTeropii 00’€KTIB HEPYXOMOI'O MaifHa BHACIIIOK OOMOBHX Jii, TEPOPUCTUUYHUX
aKTiB, NUBEPCIH, COpUUYMHEHUX 30poiiHOI0 arpeciero Pociiicekoi denepariii npoTu
VYkpainu, Ta JlepkaBHuM peectp MaiiHa, MOIIKO/KEHOTO Ta 3HUILEHOTO BHACIIIOK
O0OMOBUX 1M, TEPOPUCTUYHUX AKTIB, TUBEPCIH, CIPUUMHEHUX 30pONHOIO0 arpeciero
Pociiicekoi denepariii npotn YKpainw», KU BU3HAYa€ MPABOBI Ta OpraHi3alliiiHi
3acald HaJlaHHA KOMIIEHCAIlli 3a MOILIKO/HKEHHS Ta 3HMILEHHS OKPEMHX KaTeropii
00’€KTIB HEPYXOMOTO MaifHa BHACIIIOK OOWOBHX i, TEPOPUCTUYHHX AaKTIB,
JAUBEpCIiid, COpUYMHEHHUX 30poitHOI0 arpecieto Pociiicbkoi Denepariii npotu YKpainu
(mami — 3akoH mpo KoMmeHcarliio) [3].

Jlis oTpuMaHHS KOMIEHcalli BIACHUK MAa€ MIATBEPAUTH CBOE IPaBO
JNOKYMEHTaIBHO a00 yepe3 Jlep:kaBHUI peecTp peyOBHX MPaB HA HEPYXOME MaiHO, a
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TaKOX 3apeeCTPyBaTH MPUITMHEHHS TIPaBa BIACHOCTI HA 3HUIICHUH 00’ €KT (4. 1, 7 CT.
4 3akoHy Tpo KoMmrieHcatiro, 1. 13 ITopsaky Ne 600 [4]).

JlepxaBa CipOCTHIIa IPOLIEYPY AJIsl BIACHUKIB, SIK1 BTPATHIIU JOKYMEHTH Yepes
arpecito pocii. [ToctanoBoto KMV Bin 2 tpaBusa 2023 poxy Ne 432 mependaueHo
MOJKJIMBICTh pEecTpallii MpaB Ha MiACTaBl apXiBHUX BigomocTell Peectpy 0e3
noaaTkoBux miaTBepkeHb (1. 53 Tlopsaky Ne 1127). Jlep>kaBHuii peectparop Mae
OpSIMHUM TOCTYN JI0 WX JaHuX 3rigHo 31 cT. 10 3akony «lIpo gepkaBHy peectpailiito
PEYOBHUX MPaB HA HEPYXOME MAHOM.

[Togatu 3asBy MoxHa uepe3 moprtan diia.gov.ua, [THAIT abo HoTapiyca.
HeoOxinni gokymentu: mnacnopt, PHOKIIIL, indopmariiiine MnoOBiIOMIIEHHS MpO
MOIIKO/KEHHA, (POTO peMoHTy (3a moTpebu). Ilpu cminbHiil BiaacHOCTI MOTpiOHA
MPUCYTHICTH YCIX CIIBBJIACHUKIB [5].

KpiM HaimioHambHUX MEXaH13MiB, TMOCTPaXKJadi MalOTh MPABO 3BEPTATHUCS JIO
MDKHApOJHUX 1HCTaHIiM, 3o0kpema g0 €CIUIL, ngns nputsardendas P no
BIIITOB1AJILHOCTI.

Anle Ha CBHOTOJHINIHIM JIeHb ICHYIOTH MpOOJieMU peanmi3alilii 1bOro IMpasa:
BIJICYTHICTh YHI()IKOBAHOTO MEXaHI3My POOUTH MPOIIEC BIAIIKOAYBAHHS TPUBAIUM 1
CKJIQJHUM, YacTo 0€3 rapaHTiil peajJbHOro OTpUMaHHs KoIlTiB. L{e cTBoproe 101aTKOBI
TPYJIHOIII JIsl TPOMAJISH, SIK1 BXKE MOCTPaXKIaJI Bl pOCIMCHKOIL arpecii.

[TinBoasiuM MiACYMOK BHIIE BUKJIQJICHOMY, XOUE€MO 3a3HAYWTH, 110 BiifHA B
HalIi KpaiHi CTBOpUIIA CEPO3H1 BUKIIMKHU JUIsl peai3allii Ta 3aXUCTy MpaBa BIACHOCTI
B YKpaiHi. He3Baxaroun Ha HOpMAaTHBHE 3aKPIIJIEHHS TAPAHTIA IPUBATHOI BIIACHOCTI,
iX peamizalis Ha MpaKTULIl 3aJUIIAE€TbCS TpoOnemaTudHor. Haitbinbun TpyaHo
MOB’SI3aH1 3 BTPATOI MaiiHa, BIJICYTHICTIO AOCTYNY 10 HbOI0, HEJOCKOHAIICTIO
KOMIEHCAIIIMHUX MPOLEAYp 1 CKIAIHICTIO Cy/I0BOro 3axucTy. BogHoyac BaxJIMBUM
KPOKOM € PO3BUTOK IIU(PPOBUX CEPBICIB, pepopMyBaHHS KOMIIEHCALIIMHUX MEXaHI13MIB
Ta MDKHApOJHA TpaBoBa OOpoThOA 3a pemapaiii. Y MNOJANbIIOMY HEOOXI1THO
BJIOCKOHAJIIOBATH Hallle 3aKOHOJAABCTBO, CTBOPIOBATH MPO30PY Ta €PEKTUBHY MOJIEIb
BIJIIIKOTyBaHHS, a TAKOXK 3a0€31euyBaTy peajbHUM IOCTYITy TPOMAJISH 10 MEXaH13MIB
MPaBOBOTO 3aXUCTY.
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AJIBTEPHATHUBHI CIIOCOBU BUPIIIEHHA TPAHCIHHOPTHUX
CHOPIB B YMOBAX BOEHHOI'O CTAHY: BUKJIUKHU TA
NEPCIEKTHUU PO3BUTKY B YKPAIHI

Oasra IOToBeusn
3000y8auKa uwjoi ocgimu, nepuioco (bakanaspcvbKo2o) pieHs oceimu
Hasuanvno-nayxoeozo incmumymy npaea /{epicasHo2o noo0amrKo80o20 yYHieepcumemy
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Kauouoam opuoutdHux Hayk, OOyeHm,

ooyenm Kageopu YusiibHO20 NPasa ma nPoyecy

lepacasnozo nooamkosozo yHnieepcumemy, m. Ipnine, Yxpaina

24 motoro 2022 poKy cTayio JATOO, 10 3aJUIITNIA TTTMOOKHI BIIOMTOK Ha BCIX
chepax CyCHUIBHOTO KUTTA B YKpaiHu. BiitHa 3MiHMIIa €KOHOMIYHI, COIlIaJIbHI Ta
npaBoBi peamii. TpaHcmopTHa cucTeMa cTajga OJHUM 13 KIIIOYOBUX €JIEMEHTIB
3a0e3neyeHHs] O0OOpPOHO3/IaTHOCTI JEpKaBU, 3AIMCHIOIOUM MEPEBE3CHHS HE JIMIIe
TYMaHITapHHUX 1 KPUTUYHO BaXKJIMBUX BAHTAXIB, a ¥ BIIICBKOBOI TEXHIKH, MAJIBHOTO,
30poi Ta MaTepialibHO-TEXHIYHUX 3ac00iB s notped 30poitHux Cun YkpaiHu Ta
UBLILHOTO HaceneHHs. OCcOOJMBOCTI TaKUX MEPEBE3CHB MTPU3BEIH 10 HOBUX MPOOIEM
1 Cynepedyok MK CTOpPOHAaMHU - LI0JI0 BUKOHAHHS JOTOBOPIB, BIJINOBIJIAJIBHOCTI 32
BAaHTAXX Ta BIAIIKOJYBaHHA 30MTKIB y pa3l MOro MOMIKOJKEeHHA abo BTpatu. Taki
0OCTaBMHU 3HAYHO YCKJIAJHIIN TIPABOBE PETYIIOBAHHS TPAHCHIOPTHOI AiSUTBHOCTI.

TpaHcnopTHI NMpPaBOBIIHOCUHM - 1€ CYCHUIbHI BIIHOCHHH, SIKI BUHUKAIOTh, Y
3B’SI3KYy 13 TPAHCIOPTHOIO MISUTBHICTIO, B TOMY YHCII: MEPEBE3CHHS BAaHTAXy Ta
HaJaHHSI TPAHCTIOPTHUX MOciyr. BoHu nependaudaroTh CKIaJHYy CUCTEMY B3a€MOJIi
MDK TEpEeBI3HUKAMH, 3aMOBHUKAMH, CTPAaxXOBUMHU KOMIIAHISIMHU, JEp>KaBHUMHU
opraHamu Ta BIHCbKOBUMU CTPYKTypamu.

B yMoBax BO€HHOro wYacy KUIBKICTh CHOpiB Yy cdepl TpaHCIOPTHUX
MPABOBIIHOCHH CYTTEBO 3pOcia. 3aTPUMKH [IOCTa4yaHb, HOPYIIEHHS YMOB JOTOBOPIB,
MOIIKOJPKEHHSI UM BTpaTa BaHTaXIB - yce 1€ MPOBOKYE KOHPIIKTA MIK YYaCHUKAMHU
TpaHcnopTHOTo Tpouecy. CynoBe BHUPINIEHHS TaKUX CIOPIB YacTO € 3aTsHKHUM
MpoIecoM 1 HEe 3aBXKIW €(PEeKTUBHUM, OCOOJHMBO KOJM CHUTyallls TOTpedye
OTIEPaTUBHOTO BUPIIICHHS.

UYepes moTpedy MIBHAKOTO Ta MHUPHOTO BPETYJIIOBAHHS CYIMEPEUOK Jaeali
YacTille BUKOPUCTOBYIOTHCS aJIbTEPHATUBHI CIHOCOOM BHPILIEHHS CHOPIB, 30KpemMa
apOiTpax 1 Meaiarlis.

Biamosinuo no Bumor m.4 cr.1 3akony Ykpaiau «IIpo memiariito», BU3HAYECHO,
10 MeJialis - Mo3acyoBa 100poBUTbHA, KOH(IEHIIIHA, CTPYKTYpOBaHa MpoIeaypa,
I1]] Yac SIKOi CTOPOHHM 3a JOTIOMOTO0 MejiaTopa (MeaiaTopiB) HaMararoThCs 3amo0irT
BUHUKHEHHIO a00 BperyioBaTH KOHGMIIKT (cmip) OuisixoM neperoBopi [1].
IIponienypa memiamii 3abe3redye HEUTPaIbHICTh IMOCEpPEIHHKA, KOH(IISHIIHHICTD
yCiX 00TOBOPEHb Ta THYYKICTh y BUOOP1 BapiaHTIB BPETYJIIOBAHHS CIIOPY.
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Ha BiamiHy BiA cynoBOro mpouecy, miJ 4ac Meaiaiii CTOPOHH CaMOCTIHHO
OOTrOBOPIOIOTH YMOBH BPETYJIIOBaHHS KOHQIIIKTY, IO CHpHUsie€ 30€pEKEHHIO IIJIOBUX
BITHOCUH 1 MIHIMI3y€E PpHU3HK 3aroCTpeHHs KOH(IIKTY. Y  TpaHCIOPTHUX
IPABOBIIHOCHHAX 1€ 0COOJIMBO BaXkJIMBO, OCKUIBKH YYaCHUKH 4aCTO B3a€MOJIIIOTh Ha
NOCTIHHIA OCHOBI, a Oy/b-sIKI CIIOPU MOXYTh BIUIMBATH HA TEPMIHH JOCTaBKU Ta
O€3MeKy BaHTaX1B, BKJIOYHO 3 BINCHKOBHUMHU TIOCTaBKAMHU Ta T'yMaHITapHOIO
JIOIIOMOT OO JUTSI [IUBIJIbHUX.

Kpim Toro, memiariisi 103BOJIsi€ 3HAYHO CKOPOTUTH Yac BUPIIICHHS CIOPY Ta
3HU3UTU (PIHAHCOBI BUTPATH MOPIBHSHO 3 CYJOBUM pO3IJIsSAOM. BoHa Takox Moxe
3aCTOCOBYBATUCS Ha OyAb-SIKOMY €Tari KOHQIIKTY - sIK 0 HOro 3arocTpeHHs, Tak 1
MicAsi BUHUKHEHHS CYNEpPEeuKd, L0 POOUTh il yHIBEpCaJbHUM 1 €(QEeKTUBHHUM
THCTPYMEHTOM sl BUPIIICHHS CTIOPIB y TPAHCIIOPTHIM cdepi.

ApOiTpax € e ogHuM €(hEeKTUBHUM MEXaH13MOM aJIbTePHATUBHOTO BUPIIIECHHS
cropiB y TpaHcnopTHid cdepi. Ha BimMmiHy Bixg memiarii, apOiTpaxk mnependayae
odiriiHe po3risgaHHs cropy (axiBIsIMU - apOiTpamu, K1 MPUUMAIOTh 000B’SI3KOBE
JUTsl BUKOHaHHS pimieHHs. [le poOutek apOiTpaxk 0COOIMBO IHHUM y BUMAAKaX, KOJIH
CTOPOHU HE MOXYTh CaMOCTIMHO aoMoBuTHCS. OJHIEIO 3 KIIOUOBUX IepeBar
apOiTpaxy € KOH(IIeHUIMHICTh po3risiay. Ha BiamiHy BiA JepKaBHUX CYIIB, J€
CIpaBU 3a3BUYail € myONiYHUMU, apOITpakHl 3aciJaHHS Ta PIIUEHHS 3aJUIIAIOTHCS
3aKPUTUMHU ISl CTOPOHHIX. {711 KOMIaHiii, skl IepeBO3sATh CTPATEr1uHO BAXKIIUBI 200
BIMICBKOBI BaHTaxl, 11 3a0e3Ieuye 3aXUCT BINCHKOBOI TAEMHMUII, HE PO3TOJIOUTYIOUN
JeTaal MapuipyTiB, OOCATIB TMOCTayaHHSA. Y TIeploj] aKTUBHMX OOWOBHX /il Ta
MIJBUILEHUX PHU3HMKIB PO3TOJOLIEHHA Takoi i1H(opmalii MOXXe MaTh Cepuo3HI
HACJIIJIKA, TOMY KOH(IACHIIIIHICTD apOiTpaxky € KpUTUIHO BAXKIMBOIO [2].

OcTaTouHicTh apOITPAXHOTO pIMIEHHS € HE MEHII BAXJIMBUM YHHHUKOM.
ApOiTpaxkHi pilIeHHS, SK MPaBUIO ,MOXKYTh OyTH OCKap>KeHl JIMIIE B OKPEMHUX
Bumajkax. lle o3Hauae, mo, Ha BIAMIHY BiJ JCp>KaBHHUX CY[IB, J€ IMPOIEC MOXKE
3aTSATyBaTUCA HA POKM Yepe3 amesisiii Ta Kacaiii, apOiTpax MIBUIKO CTaBUTH TaK OH
MOBUTH KpAIKy B CylHepeylli.

OTxe, y CydyacHUX yMOBaX BOEHHOTO CTaHy TpPaHCIOPTHA Taiay3b YKpaiHu
BUKOHY€ KPUTUYHO BaXUJIMBY (PYHKIIIIO, 3a0€3MEeUyI0YM NEPEBE3CHHS TYMaHITaApHUX,
CTpaTeriyHuX Ta BIMChKOBUX BaHTaX1B. OCOOIMBOCTI TAKUX MEPEBE3EHb 3YMOBIIOIOTh
NOSIBY YMCJIIEHHUX KOH(QIIKTHUX CUTYyaIli{ 1 CHOPIB MK YYaCHUKAMU TPAHCIIOPTHOIO
nporecy, 1o pobuth e(eKTHBHE Ta IIBHJKE BPETYJIIOBAHHS CYIMEPEUOK BKpaid
aKTyaJIbHUM.

AnpTepHaTUBHI CIIOCOOM BUPIIIEHHS CIOPIB Takl K Meaialis Ta apOiTpax €
e(DeKTUBHUMU y TpaHCHOPTHINA cdepi. Menianis 103BOJISIE CTOPOHAM CAMOCTIHHO
J0CSITaTh KOMIIPOMICY, 30epiraroyu A1I0BI CTOCYHKH Ta 3MEHIIYIOYH BUTPATH Yacy U
KOITIB. ApOiTpax, y CBOI uepry, 3a0esneuye mnpodeciiHuii po3riist CIOpiB
daxiBIsIMH, KOH(MIACHIIMHICT, MpOIleCYy Ta IIBHUIKE OCTAaTOYHE BUPIIICHHS
KOH(ITIIKTHOT cuTyarlii, 0 O0COOJMBO BaXKJIMBO IMiJl YaCc MEPEBE3CHHS CTPATETIYHO
BOKJIMBUX 1 BINCHKOBUX BaHTaXIB.

CnMcoK BUKOPUCTAHMX JKepeJI:
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HaykoBe elleKTpOHHE MEepPEKeBE BUIAHHS

AKTYyaJIbHI IP00JeMu NPUBATHOIO NPaBa

30ipHuk Te3 BeeykpaiHehbKOi HAyKOBO-ITPAKTUYHOI IHTEPHET-KOH(pEpEeHIIIi
(31 xoBTHs 2025)

EJIEKTPOHHE BUJJAHHA

Te3u nodano é asmopcoKiil peoaxkuii

Yknagau: HoBunrka H.b.
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