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Introduction

= May 27, 2021: Institut fiir Internationales Steuerrecht/Institute for International
Taxation e.V. (Ifitax)" was founded at the University of Finance of the State of North
Rhine-Westphalia

= Serves non-profit purposes and is recognized as tax-privileged in Germany
= Purpose

» Enhancing dialogue between persons active in legislation, administration,

jurisdiction, science, tax professions, companies and in research and teaching in the
fleld of International Tax Law
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University of Finance

»>Established on April 28th 2023
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Influence of secondary law - Basics

In the area of taxation, directives are the primary regulatory instrument

Directives under Article 288 (3) TFEU are binding targets for the Member States

They therefore require transformation into national law and are generally not directly
effective

Insofar as EU directives are to regulate income taxes, Art. 115 TFEU is the basis for
the EU's authorization: The principle of unanimity applies

= Directives are exceptionally applicable even without implementation if they work in
favor of the citizen, were culpably not or incompletely transposed and the content of
the directive is sufficiently defined
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Directive (EU) 2016/1164 (Anti-Tax Avoidance Directive, ATAD)

= Essential content of the directive

» Rules against tax avoidance practices that directly affect the functioning of the
internal market

» Package of legally binding anti-avoidance measures that must be applied by all
Member States against common forms of aggressive tax planning

» Germany already largely complies with the minimum standards set by ATAD

> Nevertheless, there was still a need for adjustment in some areas



Directive (EU) 2016/1164 (Anti-Tax Avoidance Directive, ATAD)

= Essential content of the directive
> Art. 4 ATAD contains regulations limiting the deductibility of interest payments

o This regulation, also known as the interest barrier, is based on action point 4 of the
BEPS package of measures and is very similar in its concrete form to the interest
barrier under the German Section 4h EStG

o Differences exist insofar as the Directive is based on an extended definition of
Interest

o Furthermore, the directive provides for an exemption amount, not an exemption limit,
for an exemption from the scope of application



Directive (EU) 2016/1164 (Anti-Tax Avoidance
Directive, ATAD)

Essential content of the directive

»Art. 5 of the ATAD deals with the taxation of exit
and deprivation of tax domicile

oThe provision covers both cases in which assets |

are transferred across borders and cases in which | NEXT EXIT
the entire tax residence is transferred to another
country

oFor these cases, the provision provides rules that
largely correspond to the case law of the
European Court of Justice on exit taxation and
taxation of the loss of tax domicile

oln particular, the principles from the ECJ decision -
National Grid Indus and the subsequent case law

are implemented: hidden reserves have to be g
taxed within the scope of five years
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Directive (EU) 2016/1164 (Anti-Tax Avoidance Directive, ATAD)

= Essential content of the directive

> Articles 7 and 8 of the ATAD contain provisions on controlled foreign companies
(so-called CFCs)

o This attribution taxation has long been the focus of the discussion on regulations to
curb tax avoidance

o The directive provisions contain a concept in this regard that is based on action
point 3 of the BEPS action plan

o Unlike under German law, the income to be added is determined on the one hand
according to a catalog of passive income and on the other hand according to
whether it originates from inappropriate arrangements

o Here, too, only a minimum standard is standardized, but all member states must
now introduce so-called CFC rules
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Directive (EU) 2016/1164 (Anti-Tax Avoidance Directive, ATAD)

= Essential content of the directive

> CFC_RUleS: CFC Rules in Europe

Type of Foreign-Sourced Income
Subject to CFC Rules, as of 2020

cclll wwEl ool

Note: “Switzerland has nf)t enacted C'FC Tules. o ' - All Income Associa ted
with Non-Genuine Arrangements

Source: Bloomberg Tax, "Country Guides : Anti-Avoidance Provisions - Controlled Foreign
Company (CFC) Rules;:"” and PwC, "Worldwide Tax Summaries: Corporate - Group taxation.”
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