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«AKTyaJIbHi IPO0JIeMH IPUBATHOI'O NIPABA)

YIK: 347.1(06)

AKTyaJibHi 1npo0JjieMd NPUBATHOIO MpaBa: Marepianm BceykpaiHCBKOI
HAYKOBO-NPAKTU4YHOI IHTepHeT-KOH(epeHnuii, M. Ipminb, 29 xoBTHA 2024 poky.
Ipninb: [lep:kaBHuil nonaTkoBuii yniBepcuret, 2024. 143 c.

Pexomenoosarno 0o opyky xagedporo yusinbrnoco npasa ma npoyecy HHI npasa
1Y (npomoxon Ne 4 6io 02.11.2023 poky)

Pexomenoosarno 0o opyxy Buernoro paooro HHI npasa /1Y
(npomoxon Ne 4 gio 13.11.2024 poky)

VY Marepianax mpeacTaBIeHO CTUCIUN BHKJIAJ JAOMOBIICH 1 MOBIIOMIICHB, TTOAAHUX
Ha BceykpalHChKy HayKOBO-TIPAKTHYHY IHTEPHET-KOH(MEPEHIlI0 «AKTyallbHI MpoOIeMu
IIPUBATHOIO IIpaBay, Ky OyJI0 OpraHizoBaHO Kadeaporo MUBLILHOTO MpaBa Ta nporecy HHI
npasa JIITY 29 xxoBthsa 2024 poky y M. IprieHi.

Opranizaniiinuii komiter BceykpaiHcbkol HaykoBO-mpakTH4HOI I[HTepHeT-
KOH(epeHUil He 3aBXKIM NOAIJIAE€ JIYMKY Y4YacHHMKiB. BigmoBimajabnicTs 3a
AOCTOBIpHiCTH iHGOpManii HECYTh YYACHUKH Ta iX HAYKOBI KepiBHUKHU. Y 30ipHHUKY
MaKCHMAJbHO TOYHO 30epeskeHa opdorpadist i nyHKTyanist, iki 0y/1u 3anpONOHOBaHi
HUMHU.
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OpranizaniiHuii KoMmiTeT:
I'onoBa:

HoBunbka Hartanis bopuciBna — 1.10.H., mpodecop, B.o. 3aBiayBaua kadelIpu MUBUIBHOTO
npaBa Ta IpoIiecy;

3actynnuk I'osioBuU:

Pa6uenxo FOpiii FOpiiioBuu — 1.10.H., nmpodecop, npodecop kadenpu MUBUILHOTO
npaBa Ta MpoIIecy,;

YieHu opraHi3aniiHOro KOMiTeTy:

Jsiuenko Cepriii BikTopoBuY — K.10.H., IOLICHT, IOIIEHT KadeIpy IIUBLUIHHOTO IIpaBa Ta
IIPOIIECY;

KotoBuu Irop OnexcanapoBuy — K.10.H., JIOLICHT, JIOIEHT Kadepu ITUBUILHOTO

paBa Ta IMpoIiecy;

JlaroBchka Hatagin BajsiepiiBHa — K.10.H., JIOIIEHT, JOIICHT KadeapHu UBLILHOTO
mpaBa Ta IMpoIiecy;

MemniB JI1o60B /IMuTpiBHA — K.F0.H., JOIICHT, IOLECHT Kadeapu UBUILHOTO IIpaBa Ta
poIIeCy;

Muxkonaeub BikTopis AnaronaiiBHa — /1.10.H., JJOIIEHT, AOLICHT Kadeapy MUBLUILHOTO
mpaBa Ta IMpoIiecy;

MineBcbka AuboHa OuekcaHapiBHA — K.FO.H., JOICHT, JOLEHT Kadenpu
IIMBUIBHOTO TIpaBa Ta MPOIIeCy;

Oo6puBkina Oxcana MukoJiaiBHA — K.I1.H., JJOIICHT, JOICHT Kadeapu MHUBIILHOTO MpaBa
Ta MPOIIeCy;

Camiauk JlIroomuna OuiekciiBHa — K.10.H., JIOLCHT, JOIEHT Kadeapy MUBLILHOTO

rpaBa Ta MpoIecy;

YexoBchka Ipuna BacuiiBHa — 1.10.H., mpodecop, nmpodecop kadeapu MUBLILHOTO
rpaBa Ta MpoIecy;
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Kopoen Cepriit OsnekcanapoBuy

JIOKTOP IOPUAUYHUX HAYK, TTpodecop,

npodecop kadenpu npasa Ta myoJIYHOTO yIPaBIIHHS
3aknaj Buioi ocBity "YHiBepcuteT Koposs Jlanuna"

MPOBJIEMHU 3AKOHOJABYOI'O PET'YJIIOBAHHSA TA CYJIOBOI
INPAKTHUKH 3ACTOCYBAHHA MOPATOPIIO HA BUCEJIEHHA 3
INOTEYHOI'O )KUTJA Y HEPIOJ JIi BOEHHOI'O CTAHY

Onni€ero 13 miACTaB JUIsl BUCEJIEHHS OCOOM € 3BEpHEHHS CTATHEHHS Ha Tepe/iaHi B
IMOTEKY JKUTIOBUN OyAMHOK 4M KuTjaoBe mpumiiieHHs (cT. 40 3akony Ykpainu “Ilpo
inoreky”). Ilpuitnarum 3akonoMm Ykpainu “IIpo BHecenHs 3MmiH 10 [lonatkoBoro Koaekcy
VYkpainu Ta 1HIIKMX 3aKOHOJABYMX aKTIB YKpaiHH 100 /il HOPM Ha Nepioj Aii BOEHHOTO
crany” Big 15 6epesnst 2022 poky Ne 2120-1X (mabpaB uunnocti 17 6epe3ns 2022 poky)
[IpukinueBi nonoxkeHHs 3akoHy VYkpainu “IIpo imoTexy” OyJnoO JOMOBHEHO HOBUM
MYHKTOM 5-2, 3T1IHO 3 SIKUM Yy Tiepiof Aii B YKpaiHi BOEHHOTO, HaJ[3BUYafHOTO CTaHy Ta Y
TPUALSATAACHHUN CTPOK TICIS HWOro NMpUIUHEHHS ab0 CKacyBaHHS I0JI0 HEPYXOMOTO
MaiiHa (HEepyXOMOCTIi), IO HaJIeKuTh (I3UYHMM oOco0aM Ta mnepedyBae B IMOTeIl 3a
CIIOKMBYUMHU KPEAUTaMU, 3YMUHIEThCS i, 30KpeMa, ctarti 40 “(y JacTuH1 BUCEICHHS
MEIIKAHI[IB 13 KUTJIOBUX OYAWHKIB Ta MPUMIIICHb, MEPEIaHUX B IMIOTEKY, MO0 SKUX €
CyJIOB€ pIllIEHHS PO 3BEPHEHHsI CTATHEHHS Ha Taki 00’ exTn)”. To6TO OyIi0o 3anmpoBaIkKeHo
TaK 3BaHUM “MOpATOPiii” HA BUCENIEHHA 3 1MOTEYHOT0 KUTJIA y Mepiof /i BOEHHOTO CTaHy.

3 OyKBaJbHOTO TJIYMAau€HHS 3a3HAYEHUX 3aKOHOJABYMX 3MIH BHIUIMBAE, IO
3a00poHa HA BUCEJICHHS 3 IMOTEYHOI0 XKUTJIA Y Tepio /il BOEHHOTO CTaHy 3aCTOCOBYETHCS
JUIIE SIKIIO0 € CYAOBE PILIEHHS MPO 3BEPHEHHS CTATHEHHS Ha Taki 00’exTu. BomHouac
cratTs 40 3akony Ykpainu “IIpo imoTeky” nepeadayae mpuMycoBe BUCEIEHHS Ha IiACTaBi
pIlICHHS CyAy y BHUIIQJIKYy 3BEPHEHHS CTATHEHHS Ha IMOTEYHE XHUTJIO CaMe MUISIXOM
1103aCy0BOTO BPETY/IIOBAaHHS Ha MIACTaBl JOTOBOPY (a HE HA MIJACTaBl PIICHHS Cyay PO
3BEpPHEHHS CTSATHEHHS Ha Taki 00’€KTH, SK IIe TepeadadeHo BKa3aHUMU 3aKOHOJIaBUYMMU
3MiHAMH).

VY 3B’S3Ky 3 MM, MO-TIEpIIe, HEBPETYIHOBAHOK 3AIMINAETHCA CUTYaIlisl, KOJIH
3BEpPHEHHS CTSATHEHHS MUISIXOM I103aCYJJOBOTO BPETYIIOBAHHS Ha IMIJICTaBl JOTOBOPY
BinOynocst 1o 17 6epe3nst 2022 poky, a MO30B MPO BUCETCHHS PO3MIISIIAECTHCA BXKE MICIs
BKa3aHoi gaTtu. [Ipu mpboMy B OfHIH 31 cripaB, B sKiil pO3Tisganach BUMOTA MMPO BUCEICHHS
3 IMOTEYHOTO XUTJIA, HA SKE KPEAUTOP ‘‘3BEPHYB CTATHEHHS IUIIXOM BHU3HAHHS IpaBa
BJIACHOCT1 HA HBHOTO” III€ JIO 3aMpOBaKEHHS BUIIIEBKAa3aHOTO MopaTopito, Benuka [lamara
BepxosHoro Cymy, MOTOMKYIOUHCH 13 PIMICHHSM amelsiiHOTO CYAy MpO BUCEICHHS
OOp KHHUKA 3 IMOTEYHOTO KHUTJa, BBa)Kalia 3a HEOOXITHE 3aCTOCYBATH BUIICBKAa3aHUN 3aKOH
(MopaTopiii Ha BUCEJICHHS) B 111l CIIPaBi Ta 3yMWHUTH BUKOHAHHS MTOCTAHOBH ATESAI[IHHOTO
Cyly B YaCTHHI BUCEJICHHS BIAMOBIAAYKH 13 )KUTJIOBOTO OyAMHKY Ha mepion aii B YKpaiHi
BOEHHOTO CTaHy Ta Ha TPUANATHACHHUN CTPOK TICAS WOTO TPUMUHEHHS abo
ckacyBanHs [1]. Xoua, sk Oyno 3a3HaueHo Bwuie, aito ctarTi 40 3akony Ykpainu “IIpo
1moTeKy” OyJio 3yNMHEHO CaM€ Y YaCTHMHI THX O0’€KTIB IMOTEKH, LIOAO0 SIKUX € CYJO0BE
pIlICHHS PO 3BEPHEHHS HAa HUX CTATHEHHS (2 HE MUITXOM 103aCyI0BOTO BPETYJIFOBAaHHS Ha
MIJICTaB1 IOrOBOPY — 30KpeMa IUISIXOM BU3HAHHS MIpaBa BIACHOCTI MPEJIMET 1MOTEKH ).
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[lo-npyre, HE3PO3YMUIMMHU € Ail CyAy NPU BHUPILIEHHI MO30BY MNP0 BHCEJICHHS B
NopANKY 4. 3 cT. 39 3akoHy 0JHOYACHO 13 BUMOT'OI0 IIPO 3BE€PHEHHS CTATHEHHS Ha MPEIMET
IOTEKHU, TOOTO KOJIM € HE ICHY€E CYIOBOIO PIIICHHS MPO 3BEPHEHHS CTATHEHHS Ha TaKl
00’exTH (amxe niro ctarti 40 3aKoHy 3yNMMHEHO camMe Y YaCTHH1 BUCEJICHHS MEIIKAHIIB 13
KUTJIOBUX OYIHMHKIB Ta NPHUMIIIEHb, NEPEIaHUX B IMOTEKY, IIOAO SIKUX BXKE € CyI0BE
pIIIEHHS PO 3BEPHEHHS CTATHEHHS Ha Takl 00’ €KTH).

[To-TpeTe, cynoBa mpakTHKa CBIAYUTD, 1110 BepxoBHuii Cy, yXBaatouu pillieHHs 10
CYyTi cropy (Yu-TO PO BUCEJIEHHS 3 IMOTEYHOrO JKUTJIA, YU-TO MPO 3BEPHEHHS CTATHEHHS
Ha IMOTEYHEe XUTJIO) Ha MiACTaBl BKa3aHUX 3aKOHOJABUMX 3MIH 3a3HA4a€ B PE30JIOTUBHIN
YaCTHHI CyJIOBOTO PIIIEHHS PO 3yNUHEHHS! BAUKOHAHHS PILIEHHS CY1y Y YACTHH1 BUCETICHHS
BIJIMOB1/1a4iB 13 KUTJIOBOTO MPUMIIIIEHHS a00 3BEpHEHHS HAa HHOTO CTATHEHHS Ha TepioJ Jii
B YKpaiHl BOEHHOI'O, HaJA3BMYAWHOTO CTaHy Ta y TPUJIUATUIECHHUNA CTPOK MicCis HOro
npunuHEeHHs abo ckacyBaHHs. [IpoTe, Takux mpolecyalbHUX MOBHOBAXEHb CYJl HE Ma€ 1
npolecyalibHI MIJCTaBY 3a3HaYaTH PO € B PE30JIIOTUBHINA YaCTUHI CYZOBOTO PIILIEHHS TEX
BiacyTHI (BepxoBHuit Cya MoXxe 3yNUHUTH JIMIIE BAKOHAHHS PillIEHHS alesiiHOro Cy1y
3a KJIOMOTAHHIM 0CO0M, sIKa IMojaa KacalliHy CKapry A0 3aKiHYEHHs HOoro meperyisay B
KacariiHoMy TOpSAKY. TakoX Cya MOXKe 3YIUHUTH BHKOHAHHS 32 BHUKOHABYUM
JIOKYMEHTOM JI0 PO3TJISTY 3asiBU PO BUMPABJICHHS TOMUJIKA Y BAKOHABYOMY JOKYMEHTI Ta
BU3HAHHS WOro TakuWM, IO HE MiJJisra€e BUKOHaHHIO). He mepenbaueHa MOXKIMBICTH
3YIIUHEHHS BUKOHAHHS CYJOBOTO PIMICHHS PO BUCEJICHHS 3 IMOTEYHOTO >KUTIA U Yy
nyHKT1 5-2 [IpukiHIeBUX MooKeHb 3akoHy Ykpainu “IIpo imoTeky”.

Sk BOAYaETHCS 13 HABEJIEHUX BUIIEC 3aKOHOJAABYUX 3MiH, Y MyHKTI 5-2 IIpukiamneBux
nojiokeHb 3akoHy VYkpainu “IIpo imoreky” 3akoHoAaBIeM OyJiOo 3yNMHHEHO IO
BUIIEBKa3aHO1 cTarTi 40 came y 4acTHHI BUCEJICHHS MEIIKAHINB 13 )KUTJIOBUX OyJAMHKIB Ta
NpUMIIIEHb, MEepPeJaHuX B IMOTEKY, 1 MOJ0 SKUX € CYIOBE pIIICHHS MNpO 3BEpPHEHHS
CTSTHEHHS Ha Taki 00’ €KTH (TOOTO MOBa /I PO MOMEPETHE 3aCTOCYBAHHS CaMe CYJJOBOTO
MOPSAKY 3BEPHEHHS CTSATHEHHS Ha TpeIMeT IMOTEeKH, a He LUIIXOM I03acy0BOTO
BpETYJIIOBaHHS Ha MmincTaBi poroBopy). [Ipm 1mipomy Take 3BEpHEHHS CTATHEHHS Majo
BiIOYTUCH JIO BBEJCHHS BKa3aHOro moparopito. Tak, B oaHiil 31 cripaB BepxoBuuii Cyn
3YIIMHUB BUKOHAHHS CBOI MOCTAHOBM y YAaCTHHI BHUCEJICHHS BIJIOBilayda i3 >KHTIOBOTO
OpUMIIIEHHsT Ha mepiox aAii B YKpaiHi BOEHHOTO, HAJA3BUYAHHOTO CTaHy Ta ¥y
TPUILUATUICHHUN CTPOK MICIISI HOTO MPUIMMMHEHHS 400 CKaCyBaHHS, YXBAIHMBIIH MPU IIbOMY
PIIIEHHS 110 CYTi MO30BHUX BUMOT ITPO BUCEJICHHS BIATOBIIa4ua 3 IMOTEYHOTO KUTA, Ha SIKEe
MOTIEPETHHO IHITUM PIMIEHHAM Cyny OyJI0 3BEpHEHO CTATHEHHS SK Ha MPEIMET IMOTEeKH
MUISIXOM HOTO TTPOIaKy OaHKOM 3 YKJIQJICHHSIM BiJl IMEHI IOTEKOAABIIIB JOTOBOPY KYITIBIi-
MPOJIAXKYy 3 1HIIOK 000010 — MOKyIIeM [2].

Boanouac, He3Ba)karoun Ha OYEBHJIHE HEJIBO3HAYHE PO3YMIHHS HOPMH IMYHKTY 5-2
[TpukinneBux mnonoxkeHb 3akoHy Ykpainu “lIpo imoTeky” y cUCTEMHOMY 3B 3Ky 3i
crarreto 40 mporo 3akoHy, mnpakthuka BepxoBHoro Cyny mnapanelbHO WHIe UUISIXOM
PO3LIMPIOBANILHOTO TIYMAu€HHsI 3a3HAUYE€HOI HOPMH, y 3B’a3Ky 3 unM BepxoBuuii Cya
TaKOX 3yMHUHIE BAKOHAHHS Cy/IOBUX PIllIEHb B YACTUHI BUCEJICHHS 3 IMOTEYHOTO KHUTJIA, HA
AK€ TMONEPEeHbO BIIOYJIOCH 3BEPHEHHS CTATHEHHS caMeé MLUISIXOM I[103aCyA0BOIO
BpEryJIIOBaHHS HA TMIiJICTaBl JIOTOBOPY (@ HE HA MIACTaBl PIlIEHHS Cydy, SIK 1€ MPSIMO
3a3HAaY€HO y MyHKTI 9-2 [IpukiHieBux nonoxxenb 3akoHy Ykpainu “Ilpo imoreky”). Take
PO3IMHpPIOBATbHE TAYMAadYeHHS BKa3aHOi HOPMU, HAPUKJIIAT, OyJIO 3aCTOCOBaHO BepXoBHUM
CynoM y crpari, MpeAMETOM TO30BY B SIKIM OYyJIO BHCEJIICHHS MEIIKAHIIIB 3 1MOTEYHOI
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KBapTHUPH, MPABO BIACHOCTI HA SIKY SIK MPEAMET IMOTEKU NMONepeIHb0 Ha0yB OaHK came B
mo3acyJ0BoMy mopsiaky [3].

TakuM YuHOM, TNPOBENECHWH HaMHU HAYKOBO-NIPAKTUYHUN aHai3 BKa3aHUX
3aKOHOJABYMX 3MiH 10 3akoHy Ykpainu “llpo imoteky” (myHkTy 5-2 IlpukiHueBux
MOJIOKEHB), SKUMU BCTAHOBJIIEHO MOPATOPIil HA BUCENEHHS 3 IIMIOTEYHOIO KUTJIa B EPIOJ
Iii BOEHHOTO CTaHy, a TaKOX CYJIOBOi MPAaKTHKU IX 3aCTOCYBaHHS Yy B3a€MO3B’SI3KY 13
nonoxkeHHsimu L{IIK Vkpainu 1 3akony Ykpainu “IIpo BuKOHaBuY€ MpOBAIKEHHS, J1a€
MIJICTaBU JJIS BUCHOBKY, III0 BKa3aH1 3aKOHOJAaBYl 3MiHU TepeadavyaroTh 3yMUHEHHS il
BIAMOBIAHUX cTaTell 3akony VYkpainu “IIpo inmoreky”, 30kpema ctatTi 40, sKOIO
nepen0ayeHo MPUMYCOBE BUCEICHHS 3 IMOTEYHOI 0 KUTIIA, Hpome He 8U3HAYAIOmb ye aHi 8
sAKocmi niocmas OJisl 3yNUHEeHHSI BUKOHAHHS CYO0B8UX DilleHb NPO BUCENEeHHS, aHi 8 IKOCMI
niocmas OJisl 3yNUHeHHs 64UHeHHs GuKoHasuux Oiu. BoaHodac caM (akT 3ynuHEHHs il
ctatti 40 3akony Ykpainu “IIpo imoTeky” xou ¥ O3HaA4a€ HEMOXJIUBICTh 3aCTOCYBaHHS
nepen0ayeHoro i€l CTaTTel0 MEXaHi3My MPUMYCOBOTO BUCEJIEHHS, npome He GUKIIOUAE
MONCIUBOCMI YXBANEHHS CYOOM DIUEHH NpO BUCENeHHs (AK pe3ylbmam 6UpiuleHHs
MamepianbHO-npasosoi sumoau). A BIATaK, 3 METOIO 3a0€3MCUCHHS peai3allii Ha MpaKTHUIli
BKazaHOro Mopatopito, BepxoBuum CyJaoM 3anpoBapKEHO TNPAKTUKY 3yMHUHEHHS
BUKOHAHHS CYJOBHUX pillleHb (13 3a3HAYEHHSM IpO 1€ B PE30JIOTUBHIN YacTHHI), 110, HA
HAILy AYMKY, € HIYUM [HWUM, K GUSHAYEHHAM NOPAOKY I CMPOKY BUKOHAHHS DILUEHHS CYOY
cyoom, AKull yxeanus maxe piutenus 6 nopsaoky u. 1 cm. 267 L{IIK Ykpainu, mo 3a6e3neuye
IPaBOBY BM3HAUEHICTH 1 Mepe0auyBaHICTh HA CTA/lii MPUMYCOBOI'O BUKOHAHHS, TAPAHTYE
CTaOUTHHICTh TIPABOBOTO PETYJIFOBAHHS BIAHOCHH B 3a3HaueHId cdepl 1 MpaBOBUU CTaTyC
MEMIKaHIIIB IMOTEYHOro >KHUTia. PasoM 3 TuM, i pO3MEXyBaHHS CTaAlil CyIOBOTO
PO3MIISIAY 1 MPUMYCOBOTO BHUKOHAHHS, BCE K TaKU HEOOXIOHUM € OONOBHEHHS NOJONCEHb
cmammi 34 3axony Ykpainu “Ilpo suxonague nposadicenns’ 8i0N0BIOHOI 0008 S3K08010
niocmaegoio 3ynuHeHHs BUKOHA8YUX Oill Y 8UNAOKAX | HA CMPOK, SKI nepedbadeni 3aKoHamu
Ykpainu.

CnHCcoOK BUKOPUCTAHUX JIKepeJI:

1. IToctanoBa Benukoi [1anatu BepxoBaoro Cyny Bix 22 6epesns 2023 poky, cyaoBa
cupaBa Ne 361/4481/19. URL.: https://reyestr.court.gov.ua/Review/110111441.

2. [locranoBa BepxoBHoro Cynay Bin 23 nuctomana 2022 poky, cyaoBa crpaBa
Ne 209/2032/14-11. URL: https://reyestr.court.gov.ua/Review/107706572.

3. [loctanoBa BepxoBuoro Cyay Bin 04 xoBtHa 2023 poky, cyaoBa crpasa
Ne 125/1144/21. URL.: https://reyestr.court.gov.ua/Review/114187290.

Kpoiitop Borogumup AnapiiioBuy,

JIOKTOp IOPUANIHHUX HAYK, TIpodecop,

npodecop kadenpu MUBLILHOTO MPaBa Ta MPOIIECY,
XapkiBChKUW HalllOHATBLHUHN YHIBEPCUTET BHYTPINIHIX CIIPaB

POJIb CYY B LIUBLJIBHOMY IPOLIECI YKPATHU

CyuacHi aeMokpaTuuyHi pedopmu B YKpaiHi Oe3locepeHbO I03HAYaIOThCA Ha
HEOOXITHOCT1 TMOJAJBIIOTO0 CTAaHOBJICHHS Ta PO3BUTKY HAIlIOHAJIBHOTO CYA0YCTPOIO,
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https://reyestr.court.gov.ua/Review/114187290

MIABULIEHHS €(QEKTUBHOCTI 3AIMCHEHHS MpaBOCYIJsS, OHOBIECHHS MPOLECYaJIbHOTO
3aKOHOJABCTBA W CTBOPEHHS CHUCTEMH CYIAOYMHCTBA BIAMOBIMHO 10 €BPONEHCHKHUX
cTaHaapTiB npaBocyaas. [lpu po3pobu, npuiinarti yuHHoro LIIK Ykpainu, y Tomy unci
1 THX MOJIOKEHB, 1110 CTOCYIOTHCSI OCHOBHUX 3acajl (IPUHIUITIB) IIUBUILHOTO MPOIECy, OyIIu
BpaxoBaHi 0a30B1 MOCTYJIaTH, 3aKIa/J€HI B MI)KHAPOJHO-TIPABOBUX aKTaxX, paTU(IKOBAaHUX
YkpaiHoro.

3okpeMa, LIIK Ykpainu 0a3yeTbcs Ha 3aKpilJIeHH] IPUHIUIIIB HUBUIBHOIO MIPOLIECY
3rigHo 31 cT. 8§ 3aranbHoi Jeknapaiii npaB moauHu Big 10 rpynus 1948 p., B skiid
3aKpITUICHO TTPABO KOKHOI JIFOAMHYU Ha €()eKTUBHE BITHOBJICHHS B IIpaBaX KOMIIETCHTHUMH
HalllOHAIBHUMHU CYyJaMH y BHUIAJKaX TMOPYIIEHHA ii OCHOBHUX IIpaB, HaJaHUX il
Koncrutymieto ta 3akonom. Kpim toro, LIIK Ykpainu BimoOpaxae OCHOBHI MOJIOXKEHHS
KoHuBeHii mpo 3aXHCT NPAB JIIOJIMHHU TA OCHOBOMOJIOKHHX cBoOo i [Iporokomis 10 HET, 110
HAI[IOHAJILHOTO 3aKOHOJABCTBA, a TaKoX CT. 55 KoHcturymii YKpalHH, IO MPOTOJIOCHIa
3aXUCT CYJIOM TIpaB 1 CBOOO/ JIFOAUHU 1 TPOMa/IsTHUHA.

Sk BOawaeThbcs, MpPaBO HA JOCTYIHICTh JIO TPAaBOCYAJsS, a TaKOoX IpaBo Ha
CIPaBCUVIMBUA CYIOBUH pO3TJsAd, SKi 3aKpilUIeHI B KOHBEHIIMHMX HOpMaX, €
aO0CTpaKTHHMHM, a MEPCOHI(IKYIOTHCS BOHH JIMIIEC B KOHKPETHOMY IPOIECi Ta CTOCOBHO
MIEBHOT'0 KOJIa Cy0’ €KTIB MPOIECyaIbHOT TISUIBHOCTI, SIKUMHU € HacaMmIiepe ] CTOPOHH Ta 1HIII
3alHTEpeCcOBaH1 OCOOU.

BinnoBigHO, BBa)KaeMoO, 1110 OJHHUM 13 OCHOBHMX CKJIQJJOBHX, 3MICTOBHHX €JIEMEHTIB
IpaBa Ha CHpPaBEIJIMBUIA CYIOBUN PO3TJIS, SKE MPUTAMaHHE 3a1HTEPECOBAHUM CY0O’ €KTaM
IpolecyalbHOI JISJIBHOCTI, € HajJeXHa CyJoBa MpoleAypa, SKa, Ha Hall TOTJsA, €
pe3yNbTaTOM MOOYA0BU HA 3aKOHOAABYOMY PiBHI MEBHOI MO/IEI1 IUBUILHOTO CYJOUYNHCTBA.
[{uBinbHE CYAOYMHCTBO MOXKE OyTH TOOyJOBaHE Ha 3MarajbHOMY a0o CIiTuoMy
NPUHIIMITAX, 3aJIEKHO BiJl TOTO, HA KOTO 3aKOHOJIaBeIlb MOKJIaaae 000B’ 30K MO 30MPaHHIO
JI0Ka31B, HEOOX1THUX JIJIs1 BUPIMICHHS IIUBUIHLHOT CITPaBH.

HaBenene [103BoJis€E BHOKPEMHUTH TakKi MOJENI IMBUIBHOTO CYJOYHHCTBA:
1) 3maraJibHy, 1110 IPYHTYETHCS Ha 3MarajbHUX 3acajax, Py [bOMY CJIi4i 3aCaJH CyTTEBO
oOMEXeH1, a TaKoX 2) CIiAdy MOJielib IHMBLIBHOTO CYJOYMHCTBA, sika 0a3yeThCcs Ha
HEOOMEXEHUX IMOBHOBAXEHHSAX CYyAy CTOCOBHO 30MpaHHS JOKAa30BOTO MaTepialy MpH
CYyTTEBO OOMEXKEeHHX 3MaraibHuX 3acagax. [llogo MOXIMBOCTI MOOYIOBHM CHCTEMH
CyIIOYMHCTBA Ha TMapUTETHUX 3acajax, TOOTO Ha pPIBHOMIPHOMY CIIBBIJHOIICHH]
3MaraJibHUX 1 CIOIIYMX 3acajl, TO (PaKTUYHO 1€ HEMOXIJIHMBO 3IIMCHUTH, a CYJIOYHMHCTBO
3aBXJIU TSDKITUME ab0 10 3MarajabHOi CUCTEMH, a0 110 ciriuoi Moaeni cynounHcTBa. [Ipu
[IOMY CJI1J] 3a3HaYUTH, 110 ICTOPUYIHUM TOCBI PO3BUTKY MPOIIECYaTHLHOTO 3aKOHO/IaBCTBA,
MEPII 32 BCE BITYM3HSHOTO, JTO3BOJISIE 3pOOUTH BUCHOBOK MPO HEMOXIIMBICTH ICHYBaHHS
3MaraiabHO1 a00 CIIAY90i MOJIeTi UBLTFHOTO CYJOYMHCTBA B iflcalbHOMY BUTIIsAAL. Ha trx
9H 1HIIUX €Tammax COIiaJbHO-€KOHOMIYHOTO PO3BHUTKY CYCITIIHCTBA 3MIHIOBAJIUCH 1 MOJIET1
IIUBUTBHOTO CYJOYHUHCTBA, BTLIIOOYM B COO1 OUIBIIO YW MEHIIOK MIpPOI0 3MaralibHi
3acaau. [Ipiopurer ciaiquux abo 3MaraJlbHMX 3acaj 1 BU3HAYa€ THIT MOJEH ITUBUIBHOTO
CYJIOUYMHCTBA.

AprymeHTarIlis IepeBard MoOJeNl IUBLILHOTO CYJOYMHCTBA, SKa MOOyJAOBaHA Ha
MPUHIHKII 3MarajbHOCTI, € aKTyaJbHOW I 3apa3, aje Npu MOJEIIOBaHHI IIUBUIBHOTO
CYyJIOYMHCTBa, K€ € TEBHUM IHCTPYMEHTapleEM 3aXHUCTy IpaB, CBOOOJ Ta I1HTEPECIB
GIBUYHUX 1 IOPUIUYHUX OCI0, a TAKOXK JEPKABHUX 1 CYCHUIBHMX IHTEPECIB, HEOOX1IHO
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BpPaxOBYBAaTH ICTOPUYHI, COLIATbHO-€KOHOMIYHI OCOOJMBOCTI PO3BUTKY CYCIJIBCTBA, a
TaK0X PIBEHb PO3BUTKY 3aKOHO/AABCTBA, aJi€ MPO 1I€ MOBA Mije Jaii.

EBomtoniii po3BUTKY NPUHIIMITY 3MarajibHOCTI Ta MOOYJOBU MOJENIed CyIOYHMHCTBA
3a3HaJ0 MpollecyalbHe 3aKOHOAABCTBO IHIIMX KpaiH, sIKE Ma€ 3HAYHYy ICTOPIO 3 L€l
npobiemMu. AHal3yloud  MDKHApOAHY MPAKTUKYy (DYHKIIOHYBaHHS  LUBUIBHOIO
CYJIOYMHCTBA, MO’KHa KOHCTaTyBaTH, IO B CyYaCHUX YMOBAX MPOCTEKYETHCS TEHACHITIS
BIIXOIy BiJl 3acaj «YUCTOI» 3MaraJlbHOCTI MIJSXOM PO3IIUPECHHS MOBHOBAXCHB CYIOBHUX
opratiB. Y CBITI BkKe 3p03yMUIM Ta HE PO3IISAAlOTh AKTUBHY y4acTh CYJJ1 B YCTaHOBJEHI
ICTUHU K HeXTyBaHHS MPUHITUIIOM 3MaraJibHOCTI.

BucHoBku. TakumM YWHOM, BUXOJSYHU 13 KOHBEHIIMHMX BHUMOT IIIOJI0 TpaBa Ha
CIPaBE/UNIMBUI CYJOBHIA PO3TIISA, TIYMAYCHHS IIMX HOPM €BPOMCHCHKUM CyIOM 3 TIPaB
JIIOJTUHY Ta MPEEICHTHOT TPaKTUKH €BPONEHCHKOT0 CY/Ty 3 TIPAB JIFOAUHHU, MOKHA 3pOOHUTH
BHUCHOBOK, III0 peai3allis paBa Ha CIPABEIMBUI CYJTOBHI PO3TJISA MOXIIMBA JIUIIIC MTPU
JOTPUMaHHI TIEBHUX YMOB, SIKi TIOJIATAIOTH Y CTBOPECHHI HAJICXKHOT CY/I0BOI IIPOIIEypH Ha
miZICTaBl BIOCKOHAJEHHS 3MarajbHOi MOJIeNl IMBUIBHOTO CYAOYMHCTBA, OCKUIbKU
OYEBHUJIHUM € TOM (PakT, 110 103a 3MarajbHUM IPOIECOM HaBPSJ UM MOXKJIMBO CTBOPUTH
HAJICKHI Cya0BiI mpoueAaypu. lloganpimuii pyX Ha ONTHMI3allil0 CYAOBHX MPOIEIYP
0€3yMOBHO TIOB’SI3aHUM 3 yJOCKOHAJICHHSM ICHYIOYOI 3MarajbHOi MOJEl BITUU3HSHOTO
IIUBLILHOTO CYJIOYMHCTBA, IO € PAaKTUIHO CBITOBOIO TCHJICHIIIEIO.

Cnig 3a3HauMTH, IO 3 PO3BUTKOM CYCHUIBCTBA BCl MPUHIMUIM ITUBUIBHOTO
IPOIIECYAIbHOTO TIpaBa MaloTh BIOCKOHAIIOBATUCH HacaMIiepe] 3 ypaxyBaHHSIM MOTped
MOJIITUHYHHX 1 COI1AJIbBHO-€KOHOMIYHUX TIEPETBOPEHB, MOIAJIBIIOTO 3a0€3MEUCHHS TapaHTii
3aXHUCTy TIpaB TPOMAJsAH, iX 00’€qHAHb 1 JACPKaBHUX IHTEPECiB, a TAKOX IiJIBUILCHHS
e(heKTUBHOCTI CyAOBO1 NISNIBHOCTI B 3a0e3MedeHHl 3aKOHHOCTI Ta crpaBemiuBocTi. Ha
CydacHOMY eTalli pO3BUTKY YKpaiHH HarajJbHOI € HeOOX1IHICTh, 30KpeMa, B 3aKPIIJICHH] B
HITK Ykpainu 3a3Ha4eHUX BUKIIOYEHD 3 MPUHIIMITY 3MarajbHOCTI, 1110 Oy/e BiqoOpakaTtu
JEMOKPATHYHY CIPSIMOBAHICTh IIUBUILHOTO CY/IOYMHCTBA.

YexoBcbka Ipuna BacuiiBha,

JOKTOP IOPUINIHUX HAYK, Ipodecop

npodecop kadeapu MUBLUILHOTO MIpaBa Ta MpoIecy
Jlep>kaBHOTO MOAATKOBOTO YHIBEPCUTETY

MPABOBE PEI'YJIOBAHHS ®OPM CIMEMHOI'O BUXOBAHHSI
JITEW-CHUPIT I JITEN, MIO3BABJEHUX BATBKIBCBKOI'O INIKJIYBAHHS B
ICIIAHII

30poitHa arpeciss pd NPOTH HAMIOI KpaiHW 3HAYHO BIUTMHYJA Ha 30UTbIICHHS
KUTBKOCT1 Bpa3IMBUX KaTeropiil miteid. Tak, BHACIIIOK BOEHHUX [l 3arajbHa YHCEIbHICTh
TITeH-CHUpIT 1 JiTeH, M030aBIeHUX OATHKIBCHKOTO MIKITyBaHHS B YKpaiHi CKIIajae OIM3bKO
70 thcsu oci6. TinbkM BHACTIAOK BOEHHUX 1M moHaj 13 Tucsd miteit 3ammmunucs 0e3
0aThKIBCHKOTO MiKIyBaHHs, 1759 13 HUX cTanu cuporamu [1].

Hagenene Buie oO0yMOBIIO€ HEOOXIMHICTh TEpErjsay 3aKOHOMABCTBA OO
peryJIfOBaHHS CHUCTEMH CIMEHHOTO BHXOBaHHS MITEH-CUpPIT 1 JiTeH, m030aBICHUX
0aThKIBCHKOTO MKITYBaHHS, 3 METOIO CTBOPEHHS JIII HUX YMOB TIPOKUBAHHS, MAKCUMAJILHO
HaOJIMKEHUX N0 CIMEMHOro OTOYEeHHs. Y 3B’A3KYy 3 LHUM, JIOUUIBHMUM € BUBYEHHS
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3apyODKHOIO JOCBIAY HIOJA0 3aKOHOAABYOrO PEryIrOBaHHS (OpPM CIMEHHOTO BHUXOBAHHS
TITeN-CHUPIT 1 JITEH, N030aBIeHUX OAaThKIBCHKOIO MIKITYBAHHS, 331 IPUUHATTA B YKpaiHi
pillieHb Yy HallKpaluXx IHTepecax AiTei.

VY 11bOMY KOHTEKCT1 BUJIA€ThCSA JOPEYHUM BUBYEHHS A0CBiny Icmanii — kpainu, sika
e y 2003 porti chopMyBana i peanizye IepxKaBHY CIMEHHY MOMITUKY OpIEHTOBAHY came Ha
HalKparii iHTepecu nitei [2, c. 236-248; 3].

Icnanis € ogHiero 13 kpain €Bponericbkoro Corosy (nani — €C) 1, BiATaK, Opi€HTOBaHA
Ha 3akoHojaBcTBo €C. Ilpore ciia 3a3HaUMTH, IO BIACYTHI €MHI IMIIEPATUBHI HOPMHU 1
MpaBujia 1010 BU3HAYEHHS (HOPM CIMEMHOI0 BUXOBAHHS AITEH-CUPIT 1 AITEH, M030aBICHUX
0aTbKIBCbKOTO MikinyBaHHs. KoxHa nepkaBa-uneH €C 3aCTOCOBY€E B IIbOMY MUTaHH1 BJIaCHE
BHYTpilHe mpaBo. lle moB’s3aHo 3 TuM, mo 3rimfHO 3 JlOrOBOpOM TNpO 3acHYBaHHS
€sporneticbkoi CrinmbHOTH (JloTOBip TpO 3acHyBaHHsS €BPONMEHCHKOTO EKOHOMIYHOTO
cniBroBapucTBa) (nam — Jloroip npo €C) [4] €C He Mae koMmeTeHIli mo10 yHidiKamii
ab0 rapMoHi3alii MaTepiaJibHOIO0 CIMEMHOIO 1 CMAaJKOBOIO MpaBa Jep)KaB-WICHIB, OKPIM
3axo/iB y cdepi CymoBOi CHIBIpalll B HUBUILHUX CHOpaBax, M0 MalOTh TPAHCKOPIOHHI
Haciaku (ctarts 65 Jlorosopy npo €C).

[Tpore, Bci nepxaBu-wican €C NOAUIAIOTH 3araibHI MPHHIIMITH IIIO0 3aXKHCTY MpaB
Ta IHTEpeCiB MiTCH, IO 3aKpilUIeHI B MDKHApOJHUX 1 €BPOINMEHCHKUX KOHBEHIIISX,
NPHETHYIOTHCS 10 peKoMeHaamii €Bpomneiickkoro Ilapiamenty, KomiteTy MinicTpiB Pagu
€Bponu, a TaKOX CHUPAIOTHCA HAa TEBHI YHI(IKOBaHI MiAXOAM, BU3HAYEHI LMBUIHHO-
IPABOBOIO IOKTPUHOIO.

AKIIEHTYeMO yBary Ha Te, IO y NHUTAHHSAX OIIKH MPIOPUTETHUM BHU3HAETHCA
3aKOHOJABCTBO JepxkaB-wieHiB €C, ogHak HeoOXxiaHO 3BepHyTHCS 10 Permamenty Panu
(€C) 2019/1111 npo ropHUCANKIIIO, BU3HAHHS Ta BUKOHAHHS PIllICHb Y IUTFOOHUX CITpaBax,
y cIpaBax IMpo 0aThbKIBCHKI MpaBa Ta 000B’SI3KU Ta MI>KHAPOIHE BUKPAJICHHS JiTeH (mam —
Pernamenr) [5], BinoBimHO 10 SKOTO (GYHKIIOHYBaHHS cepu npaBocy s B €C BpaxoBye
pi3HI TIpaBOBi cucTeMu Ta Tpaauiii aepxkaB-wieHiB €C. Tak, BinmoBigHo g0 ctarti 30
Pernmamenty pimenns, npuiiHsaTe B AepkaBi-uieHl €C, BU3HAEThCSA B IHIIUX JeprKaBax-
yiieHax 0e3 HeoOXITHOCTI CTeIiaJTbHOTI0 TPOBaKEHH. BogHovac migkpecoeTres, mo €C
HECe BIAMOBINAIBHICTh 3a CHPHUSAHHA CYJ0BOMY (FOPHJIMYHOMY) CIIIBPOOITHHIITBY B
IIUBUTIBHUX CIIpaBax, ki MalOTh TPAHCKOPIOHHI HACIIKH, 10 BIJMIOBIIa€ 3MICTY CTaTTI 65
Horosopy nipo €C. Cepen iHmoro, chepa 3acrocyBanusi Permamenty Bkitodae Oyab-aKy
¢bopMy BIAIITyBaHHS TUTUHHA B MIPUMOMHY CiM 10 200 MiJ IHCTUTYIIHHY OMiKy (TyHKT 11
[IpeamOymn).

Cnig 3azHauutH, mo Pamoro €Bpomm TakoX HampanbOBaHO HU3KY JTOKYMEHTIB
PEKOMEHAIIHHOTO XapaKTepy 13 3a3HAYCHOTO MUTaHHA. 30Kpema, y Pexomenparrii
KowmiTery minicTpiB Pagu €Bponu nepsxkaBam-uiienam Ne R (87) 6 Big 20 6epesnst 1987 poky
mpo MPUHOMHI CiM’1 3a3HAYEHO, IO «TOJIOBHUM TMPIOPUTETOM JEpKaBU Ma€ OyTh
3a0e3IMeueHHs 3aMIHHOT CIMEHHOT OTIIKH 3aBXK/IH, KOJIH 1€ MOXJIHBO» [6]. SIk 3a3HAa4YCHO B
JTOKYMEHTI, IPUHOMHA CiM sl Ma€ MiCIle, KOJIM JUTHHA JOBIPEHA IHIMUM ocobam, mapi abo
OKpeMiii 0co01 («mpuifoMHI OaThKW»), SIKI MIKIYIOTBCS TPO JTUTUHY JOBrUd abo
HEBM3HAUCHHMH dYac, 1 K1 HE MAlOTh 3aKOHHOI OMIKW HaJ AUTHHOIO Ta HE € ii OaThbKaMu.
OcHoBHOO Te3010 Pexomennaniit Komitetry minictpiB Paau €Bponu aepxkaBam-uneHam No
Rec (2005) 5 Bin 16 6epes3nst 2005 poxy mpo npasa AITeH, K1 IPOKUBAIOTH B IHTEPHATHUX
3aKianax, € Te, mo nepeOyBaHHS TUTHHU B IHTEPHATHOMY 3aKjaji BapTO PO3TIIANATH SK
BUHATOK, SIKHA TIOBUHEH OyTH YCYHEHHH 3a TIEPIIOi CHPUSTIMBOI MOKIUBOCTI
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BIIALITYBaHHI ii B ciM’10 [7].

besnocepeanbo B Icnanii nuTaHHS OMIKK BPETYJIHOBAHO BIAMOBIIHO /10 IIUBUIBHOTO
3aKOHOJJABCTBA, a TaK0X 3aKOHIB «IIpo mpaBoBHil 3aXMCT HEMOBHOIITHIX, YACTKOBY 3MIHY
[ueinbHOrO Kostekcy 1 LluBimpHO-IpoLiecyanbHOro 3akoHy» [8] 1996 poky 1 «IIpo BHECEeHHs
3MIH JI0 CUCTEMU 3aXUCTy Jited Ta nipmiTkiBy 2015 poky [9]. [lonokeHHSIMHU OCTaHHBOTO
3MIHEHO CHCTEMY 3aXHCTy JiTe€l 1 MIAJITKIB BIAMOBIIHO OO NPUHIIMIIB, 3aKIaJCHUX Y
Muixnapoaniii KonBeniiii npo npaBa nutuHu. Tak, y HOpMax cTarTi 12 BU3HAUYE€HO KEepiBHI
NPUHIUIN peopMyBaHHS 3aKJIaiB 3aXUCTy JITEH 1 MIIITKIB 13 BKa3iBKOIO Ha Te, IO
MPIOPUTET HATABATUMETHCS 3aX0aM MOCTIHHOTO XapaKTepy HaJl TAMYaCOBUMHU, CIMEHHUM
3axojaM HaJ IHTEPHATHUMHU 13aX0JlaM 3a 3roJ1010 HaJ TuMYacoBuMu. Kpim Toro, 3a3HaueHa
CTaTTsI BCTAHOBJIIOE 000B’SI30K JIEP)KaBHUX YCTAHOB IIIOJ0 TIEPETJISAAY Y BU3HAUCHI CTPOKHU
OPUUHATUX 3aX0JiB 3axHCTy. BiamoBimHO 10 cTarTi 21 BH3HAYEGHO MNPIOPUTETHICTH
CIMEHHOTO MOy Haa IHTEPHATHUM, OCKUIBKH JWTHHI JUISl aJICKBAaTHOTO PO3BUTKY
0COOHUCTOCTI MOTPIOHE CiMeliHe cepenoBulle. [HTepHATHE BUXOBAaHHS 3aCTOCOBYETHCS SIK
BUHSTOK y BHUIIaJIKax, KOJIM HEOOXiJHa rocritanizamis ado KOJu OIiKa B IHTEpHATI
BIJINIOB1J1a€ HAMKpAIUM IHTepecaM JUTHHHU.

VY 1bOMy X KOHTEKCTI 3MIHEHO W 3aKOHO/JaBYl MIAXOAW JO OIKU HaJ JITbMH,
Bu3HadeH1 [{uBitbHUM Komekcom Icmawnii [10] (mami — IIK). 3okpema, 11K nomoBHEeHO
MOJIOKEHHSIM TIPO TIPIOPUTET CIMEWHOrO MIKIYBaHHS HaJA 1HTEpPHATHUM. BiamoBigHO 10
crarri 173 LK cimeiiHa omika (maTpoHaTHE BUXOBAaHHS) 3a0e3leyye MOBHY YYacTh
HEIMOBHOJIITHBOTO B KUTTI CiM’1 1 MOKJIagae Ha 0coly, siKa MpuiiMae HEMOBHOJIITHIO 0CO0Y,
000B’ 13K MO0 MIKIyBaHHS, TOBHE YTPUMaHHs, 3a0€3M€UeHHs XapuyBaHHIM, BUXOBaHHS
B aTMocdepi JIFoOOB1 Ta HDKHOCTI. Y BUIAKY, KOJIM HETIOBHOJIITHS 0c00a Ma€ 1HBaJITHICTh,
Taka oco0a MOBHHHA POJOBXKYBATH OTPUMYBATH CIIEI1alIi30BaHy AOMOMOTY a00 MPUHHATH
1HIII BUJIA JIOTTIOMOTH, sIK1 OLIBIIIE BIIMOBIAAIOTH 11 MOTpeOam.

Bapro 3a3HaunTH, 110 MaTpOHAT HAJ HEMOBHOJITHIM NMPUIUHAETHCS: 32 PIICHHSIM
Cyny; 3a pIIIEHHAM ITyOJIIYHOTO OpraHy, 3a BJIACHOIO IHIIIaTHMBOIO abo 3a IMOAaHHSIM
IPOKypaTypH, O0aThKiB, OIMIKYHIB, MaTPOHATHUX BHUXOBATENIB ab0 caMOi HEMOBHOJITHHOI
0ocoOH, SIKIIO BOHA JOCSTJIA JOCTATHBHOI 3PIIOCTI, KOJHM 1€ BHU3HAHO HEOOXIMHHM IS
3aXUCTY 11 IHTEPECIB, 3 ypaxXyBaHHIM ITO3HIlli MAaTPOHATHUX BUXOBATEIIB, HETIOBHOJMITHROT
oco0Owu, ii 6aTbKiB a00 OMIKYHIB; y pa3i cMepTi a00 OroJIONIEHHS MTOMEPINM IMaTPOHATHOTO
BUXOBATEJNs (BUXOBATEN1B) HEMOBHOJIITHBOTO; MICIISL JOCSITHEHHS] TUTUHOO TIOBHOJIITTS.

[Ilomo perioHanbHOTO peryatoBaHHS (HOPM CIMEHHOrO MIKIyBaHHS, TO aBTOHOMHI
CIIBTOBApHUCTBA, SIKI € TEPUTOPIaTbHO-aIMIHICTPATUBHUMHU OJIMHUIISIMH, MAlOTh BJIAcHI
3aKOHH, IO TPYHTYIOTHCS Ha HAI[IOHAIbHOMY 3aKOHO/IABCTBI Ta MIKHAPOTHOMY TPaBi.

Jlo mitei, siki mOTpeOyIOTh BXKUTTS 1100 HUX 3aXO/1B OIIKH, 3aCTOCOBYETHCS TEPMIH
«IuTUHA, sKa TiepeOyBae B OesmopamHoMy cTaHi». CimMellHa TMaTpOHATHA OIliKa
3MIACHIOETHCS SIK Y PO3IIUPEHii ciM’1 caMOo1 TUTHHU (Peari3yeThCsl pOAUYAMU TUTHHH ), TaK
1 B 9yKili ciM’1. 3aJIe)KHO B1J] TPUBAIOCTI, OTiKa Moke MaTH pizHi hopmu [11]. TumuacoBuit
ciMeliHui Tpuiiom (omika), SKWK mTependadac TUMYACOBE PO3MINICHHS JWUTHHU B
3QJIC)KHOCTI BiJl TOTOYHOT CUTYAIIIT 3 i1 MOabIIo0 peiHTerpallicro y BIacHy ciM’o abo 10
TUX Mip, MOKU Oyae MPUUHATO 3axi]] 3aXHUCTy, KM € OuIblll CTAaOUIbHUM 3a CBOEIO
npuposioro. Taka mpuiloMHa OIiKa TPUBA€ MAKCHUMYM JIBa POKH, SIKIIO B HalKpamux
1HTepecax HEMOBHOJITHROTO HE BOAYAETHCA TOJOBXKEHHS IIbOro 3axoay. IlocTiiHuii
CiIMEHMII TpuiioM (OmiKka) BCTAaHOBIIOETHCS a00 HANPUKIHII JBOPIYHOTO MEPIOAY
THMYacOBOI OITIKH, SIKIIO PEIHTErpailisl y BIACHY CIM 0 HEMOXJIMBA, a00 0e3Mocepe/IHbO Y
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BUIMAJIKaX HEMOBHOJITHIX 3 OCOOJMBUMU moTpebaMu, ab0 KOJM I[HOTO BHUMAraroTh
00CTaBUHU HETIOBHOJIITHBOTO Ta HOTO CIM 1.

[larponaTHa cimeliHa oIika MO BIJHOIICHHIO JO HEMOBHOJITHIX 3 OCOOJMBUMHU
noTpebamu € CIeliani3oBaHol0, SIKIO BOHA 31MCHIOETHCS B CIM’1, B SIKIA OJIUH 13 ii YJIEHIB
Mae KBalli(ikalito, JOCBIA 1 CeliadbHy MIATOTOBKY JJI BUKOHaHHS Takoi pyHkiii. Taka
oco0a Mae MpaBo Ha OTPUMAHHSI BIAMOBIIHOI (HIHAHCOBOT KOMIIEHCAIII].

CrnemianizoBaHe mMNaTpOHATHE BUXOBAaHHS MOXXe OyTu TpodeciiHuM, SKIIO Y
MaTPOHATHOTO BUXOBaTeNs € KBaji(ikalis, JOCBIA 1 CHeliajbHa MIATOTOBKA, a TaKOX
HasIBH1 TPYIOB1 BIIHOCUHHU 3 KOMIIETEHTHOIO JIEPKABHOIO OpraHi3alli€lo.

Kpim Toro, 3actocoByeThcsi 1 Taka (popma, K HEBIAKIATHUN CIMEMHHMI mpuiiom,
PO3paxoBaHUM MEPEBAXKHO HA JITEH BIKOM JO IIECTH POKIB, TPUBAIICTIO HE OUIbIIE MIECTH
MICSILIIB 13 TOJANBIIMM BUPIIICHHSIM MUTaHHS PO BIAMOBIIHUN 3aX1]] 3aXUCTY B CIM 1.

[Ticns HacTaHHA MOBHOJITTA 0coOam, sKi nepedyBalu MmiJl CIMEHHUM MAaTPOHATOM,
HAJIAEThCS JIEpXKaBHA colliaiibHa jgomomora. Tak, ocobu BikoMm Bim 18 mo 22 pokis, siki
MOXOJSATh 13 IIEHTPIB 3aXUCTy JiTell abo € aOCONIOTHUMM CUPOTAMHU, MAIOTh MPaBO Ha
OTPUMAaHHS MIHIMAJIBLHOTO KUTTEBOTO Joxonay [12].

ExoHOMIYHY NIATPUMKY AITSIM-CHUPOTaM ITiCJi HACTaHHS MOBHOMITTS HAJAIOTh TAKOXK
1 mpodeciitai ¢donau. Hanpuknan, @oun cupit HarionanbHoro kopmycy mouinii Hajgae
TaKUM 0co0aM JormoMory y popmi: 3BuuaiiHoi (hiHaHCOBOT IOMTOMOTH /10 HAaCTaHHS 24 POKIB
[13]. Taka nomomora y 2024 poui csarae Big 240 eBpo 10 400 €Bpo B MicCSIlb; TOTIOMOTH Y
3B’SI3Ky 3 IMOYATKOM HaB4YajabHOTO poky — Bim 130 eBpo mo 300 e€Bpo; 3a0XO0YEHHS 0
HaBUYaHHs oco0aM y Billi Big 24 pokiB 10 26 pokiB y po3Mipi Bix 158 mo 4200 eBpo (asis
OCBITHBOTO 1 po(eciiHOTO0 HAaBYaAHHS).

[lincymoByrouM BapTO 3a3HAUMTH, 110 B Icmanii mepeBaxHOO (PopMOIO CiMENHOTO
naTpoHATy € MPUHOMHA CIM s, a TIOHATTS «AUTAYUN OYTUHOK CIMEMHOTO TUITY» BIICYTHE.
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Koaicauk OJiena BikTopiBHa,

KaHU/IaTKa IOPUJINIHUX HaYK,

ACHCTEHTKa KadepH IMBUIBHOT FOCTHUIIIT Ta aBOKATYPH
HarmionanbHOT0 10pUINYHOTO YHIBEpCHUTETY iMeH1 SIpociaBa Mymaporo

IIMTAHHSA HHEPETJIAAY 3AOYHOI'O PIINEHHSA
Y IPABOBUX ITO3UIIAX BEPXOBHOI'O CYY

3204HUI PO3TISA] CIpaB € JIEBUM MEXaHI3MOM 3aXUCTy TpaB IO3MBAadiB BiJl
HEJI00POCOBICHUX il UM O€3IJIbHOCTI BIIMOBiIa4a, SKUH yXHISETHCS BiJl IBKH Ha CyI0B1
3acilaHHs, MPOBOKYIOYHM 3aTATYBAaHHS BHPIIMICHHS criopy. [IpoTe, € meBHI anroputmu y
MPAaBOBOMY PETYJIOBAHHI I[OTO IHCTUTYTY, SIKi JO3BOJISIOTH BIANOBIZA4YeBl HE MPOCTO
3aXUCTUTH ce0e y pasi, SIKIO MOro HesIBKa cTanacs Yepe3 NoBaXKH1 MPUYMHH, alie i Jae HoMy
MOXJIMBICTh 3JIOBKMBATH HAJaHUM MHOMY MpPaBOM 13 TEPETIsiay 3a0YHOTO PIIICHHS.
[ToniOHa cutyarlis BUKIUKaga Po30DKHOCTI y IPaBOBOMY TIyMad€HHI MOJOXKEHb CT. 287
HITK mono moBHOBaXKE€Hb CYAy MEPINOi 1HCTaHIIl OpHU PO3MIISIAL 3adBU MPO TMEPErisij
3a04YHOT0O PIIIEHHS, MMOJJAHO1 3 MPOIMYIIEHHSAM CTPOKY.

12 uepBus 2019 poky Benuka Ilanata Bepxosnoro Cyny y crpasi Ne 761/23218/17
[1] mocTaHoBMIIA yXBally, IKOIO 3aKpUJia MPOBAXKEHHS Y CIIPaBl y 3B’ 3Ky 3 TUM, 1110 YXBaJia
PO 3aJIMIIEHHST 0€3 PO3TJisAly 3asiBU IMPO MEPEryisifi 3a04HOr0 PIIICHHS HE MOXKE OyTH
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00’ €KTOM amnesIIfHOrO OCKapKEHHSI OKPEMO BiJl PIIIEHHS CYly (OCKUIBKH HE MICTUTHCS Y
nepeiiky BIANOBIAHUX yxBai, nepeadadenux cr. 353 IIIIK), a BignmoBigHO 1 HE miAJsTae
OCKap>KEHHIO B KacalliitHOMY HOPAJIKY.

BBaxaroun, 1o Takud MIAXIT «YHEMOXIIMBIIOE TapaHTOBaHe crarrero 129
Konctutymii Ykpainu npaBo Ha anenisiiiiHe OCKapKEHHsI CyJI0BOTO PillIeHHs AJisl 0co0H,
3asBy MpO MEPersisi]l 3a0YHOTO PIIICHHS SKOi Cya TMeprioi 1HCTaHIi 3amuiuB 0e3
posrisany», Benuka Ilanara BepxoBnoro Cyay y nmocranosi Big 09 nucronaga 2021 p. y
copaBi Ne 214/5505/16 [2] Bu3Hauuna, MmO MOOTPIOHO BIACTYNUTU BIJ BHUCHOBKY,
BUKJIQICHOTO y 1ocTaHoBi Bix 12 yepBHs 2019 poky mo0 3actocyBanss ct. 353 1389 IIIK,
3a3HAYMBIIIH, 1110 BIH HE y3roKyeThesa 3 1. 16 4. 1 cr. 353 11m. 2 4. 1 c1. 389 IIIK, sxi Bce
K TIepe0avyaroTh MOXKIMBICTh OCKAPKEHHS YXBaJIW MPO 3aJMIICHHS 3asgBU MPO MEPETJIs]l
3a09HOro pimeHHs 0e3 po3risany. Bomnouyac BepxoBumit Cyn 3poOWB BHCHOBOK, IIO
3ayMIIaT 0e3 po3rJIsay 3asiBy IPO TMEperiisii 3a04HOr0 PIIIEHHS, MOAaHy 3 MPOITYCKOM
CTPOKIB, CyJ MEpINoi 1HCTaHIIl HE YIMOBHOBaXXEHUU uepe3 Te, mo y 4. 3 cr. 287 LIIK
nepeAdavYeHo JIMIINE JIBa BapiaHTH MPOILECyaIbHUX [ii, K1 MOXYTb OyTH 3aCTOCOBaHI
CYJIOM 3a pe3yJibTaTaMU PO3TJISy HaJIeKHO O(OPMIIEHOT 3asBH MPO MEPEriisj] 3a04HOTO
pimenns. Muerbcs a6o mpo cKacyBaHHS 3a0YHOrO PIlICHHS i OPU3HAYCHHS CIIPABH 0
posrisany (y pasl moJaHHs JOKa3iB IMOBAXHOCTI NMPUYMH HESBKH B CYIOBE 3aCiJaHHS Ta
JIOKa3iB MO CyTl CIpaBH), ab0 3aJMIICHHS 3asBH MPO MEperysj 3a04HOro pimieHHs 0e3
32/I0BOJICHHS (30KpeMa, y pasil MOJaHHS 3asBU IPO TEPErJis] 3a0YHOTO PIllICHHs I03a
MEKaMH CTPOKIB).

Take Tnymauenns HopMm LIIK crtano mpuuunoro Toro, o 12 depBHs 2024 poky
Bemuka Ilamata BepxoBaoro Cyny y cmopai Ne 756/11081/20 [3] Bimctynuia Bif
BUII€3a3HAYEHOTO TMPABOBOI'O BUCHOBKY, BB@XalO4d, M0 OKpIM MOBHOBa)XXEHb,
nependavennx y 4. 3 cr. 287 UIIK, cyn mepmioi iHCTaHINi YIMOBHOBaXXEHUM TaKOX
3acTocyBatH 3aranbHi mojgoxkenHs L{IIK momo crpokis, a came ct. 126 LIIK, 1 3anummTu
3asBy IPO TEPErisi 3a0YHOTO pillleHHs 0e3 po3msiay y pasi, SKIIO BOHA IojaHa 3
IIPOITYCKOM CTPOKIB, a MPUYHUHHU MPONYCKY BU3HAHI CYIOM HEMOBAKHUMH 200 KIIOMTOTaHHS
PO MMOHOBJICHHSI CTPOKIB B3araji He M01aBajioCh.

3MiHa MPaBOBUX MO3UIIINA IIOAO0 OKPECICHOTO MUTAaHHS BOYEBUIb CBIIYHUTH IIPO
HAsSBHICTh BUKIIFOYHOI MPaBOBOi MPOOJEMH, OCKUIBKH 3aCTOCYBaHHS MICIIEBUM CYJIOM
MOBHOBAXEHBb i/ Yac PO3MJISAY 3asgBU MPO TMEPErisii 3a0YHOTO PIIIEHHS HEPO3PHUBHO
MOB’513aHO 13 3a0€3MeUYeHHsIM TpaBa Ha CIPaBEVIMBHI CYTOBUN PO3TISL] Yepe3 MPU3MY
peasizallii mpaBa Ha amneJsIliiiHe Ta KacalliiiHe OCKap KeHHSI.

JlocTeMeHHO HEBIZIOMO, UM 3aTUIIUThLC To3uIris Benukoi [1anaTtu Bepxosroro Cyny
Bim 12 yepBHs 2024 poky OCTATOYHOIO, ajie¢ BOHA HAWOLIBIN I'PYHTOBHO Ta KOMILJIEKCHO
TIIYyMauyuTh 3arayibHi Ta cnernianbHi HOpMu LIIIK B acmekTi 3acTocyBaHHS TOBHOBAXCHB
Cyly TIepIIOi THCTAHIIT MPX PO3TJISAL 3asIBU PO MEPETIISAT 3209HOTO PIlIIEHHS, Y TOMY YUCH1
MO/aHOI 3 TMPOMYCKOM BCTAaHOBJIEHUX CTpokiB. [lificno, y crarTax 280-289 IIIIK =e
nepeadadeHi creriaabHi HOPMH, SIKi O BCTAaHOBJIIOBAIM HACIHIJKK TIOJAaHHS 3asB IPO
Meperisii 3a04HOT0 PillIeHHs 032 MexaMu cTpokiB. KpiMm Toro, Tiiymauenss 4. 3 ct. 287
HIIK y cykynHocTi 3 4. 1 cr. 288 IIIK He mae miactaB AJisl 3adUIIEHHS Takoi 3asBU 0e3
3a/I0BOJICHHSI, OCKUIBKM TaKe IMOBHOBA)XXEHHS MOXXHA 3aCTOCYBaTH Yy pa3l HEMOJaHHS
BIIMOBIJIauyeM JIOKa31B MOBA)KHOCTI MPUYUH HESIBKU y CYAOBE 3aCiaHHs, y SKOMY OyIio
yXBaJ€HE 3a0YHE PIIICHHS, YM HEMOJaHHS J0Ka3iB MO CyTl cipaBu. [HIIUMU clioBamu,
yXBaJy Opo 3aTUIICHHS 3aBU MIPO MEPETIISL 3a0YHOTO PillIeHHs 0€3 33/I0BOJICHHS CYJl MOXE
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MOCTAHOBUTH JIMIIE€ 3@ BIJCYTHOCTI MiJCTaB JJIi HOro CKacyBaHHSA, a caMe SKILIO
BIJIIOBIZJaY€M HE MOJIaHl I0Ka3M MO CYTI CIIPaBHU, K1 MOTJIM O BIUIMHYTH Ha BCTAHOBJICHHS
JIICHUX OOCTaBUH CIIPaBU 1 OCTATOYHUIA BUCHOBOK CyAY, TOOTO 3MIHUTH 3a04HE PILICHHS,
a TAaKOX SIKILO B1JIMOBIJaYeM HE HABEJICHO 1 HE IOBEJICHO HAsIBHICTh MOBAKHUX IPUYUH HOTO
HESBKM B CYJIOB1 3aciflaHHS 1 HEMOJaHHS BIA3MBY, Yepe3 IO 1 OyJ0 yXBajeHE 3a04HE
pimienHs. OTXe, IIUIKOM JIOTIYHUM € 3aCTOCYBAaHHS 1O 3asBH, MOJAHOI 3 MPOITYCKOM
CTPOKIB, MoJjiokeHb 4. 2 cT. 126 IIIK mpo Te, 1m0 1OKyMEHTH, MOJaHi Micisl 3aKIHYEHHS
MPOIIECYATbHUX CTPOKIB, 3AJIUIIAIOTHCS 0€3 pO3TIIs LY.

Ha namy aymky, HalikpamuMm crnoco0om «dikcallii» OCTaHHbOI MPAaBOBOI MO3UIIIT
Benukoi [lanatu BepxoBnoro Cyay, BukiiazieHoi y noctaHosi Bij 12 uepBHs 2024 poky, Ta
YHUKHEHHSI MalOyTHIX JMCKYCid 13 3a3Ha4Y€HOIO MUTaHHSA OyjJe BHECEHHS BIJMOBIIHUX
3aKkoHOAaBYMX 3MiH y cT. 287 II1K 11010 MOXIMBOCTI 3aUIIIEHHS 0€3 PO3IJIsAY 3asiBU PO
Heperssj 3a04YHOTO PILIEHHS, SKIIO BOHA MOJaHa 3 MPOMYUIEHHSM BCTAHOBJICHUX Y
3aKOHOJABCTB1 CTPOKIB. J{0AaTKOBO MOKHA JOJATU O MEPENiKy yXBal, SK1 MIUISITatoTh
OCKapKEHHIO Okpemo Bij piteHHs cyay (ct. 353 HIIK), yxBany rnpo 3aduiieHHs 3asBU MPo
neperss 3a04HOro pIlIeHHs 0e3 po3risay [Jisi Toro, mod He BUHUKAJIO CYMHIBIB y
MO>KJTUBOCTI Y HEMOXJIMBOCTI OCKap KEHHs II€i yxBanu Ha mifactaBi m. 16 4. 1 cT. 353
HIIK, mo nependavyae MOXKIMUBICTh OCKap:KEHHS YXBaJIW MPO 3aJUIICHHS MO30BY (3asBU)
0e3 po3rsy.
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10.A. Mopo3,

KaHIUIaT FOPUANIHUX HAYK,

JOTICHT Kadepy IUBUIBHOTO MpaBa Ta IPOIECy
Jlep>kaBHOTO MOJATKOBOT'O YHIBEPCUTETY

BIIIIOBILIAJIBHICTH HA PUHKY BIOIIMJIHUX ITPOJAYKTIB: TOCBIJ]
ABCTPII

[IIupoke po3NMOBCIOKEHHS OIOIMIHUX MPOAYKTIB y CBITiI 1 CTPIMKMN MOMUT Ha iX
BukopucTtanHs [1, c. 79] akTuBi3yBaB NUTAaHHS HarIsAy 3a iX BHUTOTOBJICHHSM 1
PO3MOBCIOKEHHSIM, a TaKOXX BCTAHOBJICHHS MEX IOPUIAMYHOI BIAMOBIIAIBLHOCTI 3a
HEJIOTPUMAaHHS MpaBW 00Iry OIOLMAHUX MPOAYKTIB Ha PUHKY, OCKUIBKM cami Ol0LUAHI
MPOAYKTH 1 aKTUBH1 PEUOBUHHU, 110 MICTATHCS B HUX HE 3aBXKIU € OC3MECUYHUMM JIJIs JTIOJINHH,
TBAapWH 1 HABKOJUIITHBOIO CEPEIOBHUIIIA.
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VY 1998 poui 6yno nignucano Jupexktury 98/8/EC €Bpornelicbkoro napiaMeHTy mpo
pO3MillleHHsT OIOIMAHUX TPONYKTIB Ha puHKy [2]. Lle Oyma mepmia cnpoba y3roauTu
npaBujia Ta HOPMH O0Iry O10IUIHUX MPOAYKTIB Ha puHKY kpaiH €C. Y 2012 poui Oyro
BHECEHO 3MiHH 0 Ii€l JlupekTuBH 1 3aTBepkeHo Tak 3BaHi «lIpaBuma» (IlpaBuna (€C)
528/2012) [3], MeTo0 SAKUX € TMOJajblie BAOCKOHAJICHHS (PYHKIIOHYBAHHS PHUHKY
OlonMaHOT NpoayKIii y kpaiHax €C, a Tak0oX MPOJOBKEHHS 3a0€3MEeUeHHSI BUCOKOTO P1BHS
3aXUCTY JJIS JTFOJUHU 1 HABKOJIMIITHBOT'O CEPEIOBHIIA.,

Bapro 3asHaunTH, IO HE3BaXKalrO4ud Ha IIPOrOJIOLIEHUN Kypc YKpalHM Ha
rapMOHI3aI[1I0 HAllIOHAJIBHOTO 3aKOHOJABCTBA /10 3aKOHOJaBCTBA kpainu €C Ta aKTUBHOTO
BUKOPUCTaHHS Ha PUHKY YKpaiHu OIOIUAHUX MPOAYKTIB OOIr iX B YKpaiHl HaJeKHUM
4MHOM HE YHOPMOBaHO. Mmerhcst mpo BimcyrthicTs 3axony Ykpainm «IIpo HamaHHS Ha
PUHKY Ta BUKOPUCTAHHS O10LIUHUX MPOIYKTIBY.

HaBeneHne BuIe akTyaji3ye MUTAHHS BHBYCHHS JIOCBIMYy 3apyOiKHHMX KpaiH IIO0
00iry OlonuaHUX NpoAyKTiB B kpaiHax-uwieHax €C. [Ipore 30cepenumMo yBary Ha CErMeHTI
BIJIMOBIAAIBHOCT] CY0’€KTIB BUPOOHHUIITBA Ta PO3MOBCIOKEHHS O10IUAHUX MPOAYKTIB B
ABCTpii. 3ayBakuMo, 110 OUTHINI ACTANBHUN aHaII3 3aKOHIB 1 MiJ3aKOHHUX HOPMAaTHBHO-
NPaBOBUX akTiB KpaiH €C, Jie BU3HAYCHI BUMOTH JIO MapKyBaHHS, TOPSJIOK BBEJICHHS B 00Ir,
IMITOPT Ta EKCIOPT OIOIMIHUX MPOITYKTIB HAMHU 3pO0JICHO y mornepeaHiit myoikarii [1].

B ABctpii, sik 1 B IHIIUX JepxkaBax-wieHax €Bponeiicbkoro Corwo3y (€C), cyd’ekTH
PHUHKY, 3aJTy4eHI JI0 PO3MOBCIOKCHHS, TIPOJAXKy Ta BUKOPUCTAHHS O10IIUIHUX TPOIAYKTIB,
HiUISITal0Th  FOPUIWYHIA BIIMOBIIANIBHOCTI 3T1IHO 3 PI3HUMHM HOPMATHUBHHMH aKTaMH,
Hacammnepen PermamenTom npo Gioruaai mpoaykTH (nani — BPR) (€C) Ne 528 /2012 [4].

BupoOHuku OlOIUMAHUX TPOAYKTIB HECYyTh OCHOBHY BIJINOBITAIBHICT 34
3a0e3IeueHH sl BIMOBIIHOCTI 1X MPOAYKIlii BUMoram, BukiaageHuM y BPR [5]. Lle Bkitouae
IPOBEJCHHS BIJMOBIIHUX BHUMPOOYBaHb, HAJaHHS TOYHOTO MAapKyBaHHS Ta IHCTPYKIIIH
II0JI0 BUKOPUCTAHHS, a TAKOXK 3a0e3MeueHHs 0€3MeYHOCTI Ta €(pEeKTUBHOCTI MPOAYKTY MIPH
BUKOPHUCTAHHI 3a MPU3HAYCHHSIM. BUPOOHUKM MOXYTh HECTH BiIIOBIIAIBHICT 32 OYylb-
SKy IIKOMy, 3alofisHy IXHIMH TIpOoayKTaMu depe3 naedekTd abo HeAOoTpUMAaHHS
HOPMAaTHUBHHUX CTaHAAPTIB.

JucTpu®’10TOpH, BKITIOYAIOYH IMIIOPTEPIB 1 pO3APIOHUX TOPTOBIIIB, TAKOXK HECYTh
BIJIMTOB1IAJIBHICTH BiANOBIIHO 10 BPR. BoHM HecyTh BinoOBianbHICTh 3a TE, 00 0101TH/IH1
MPOYKTH, sIKIi BOHU PO3MINIYIOTh HA PUHKY, BIMOBIJAT HOPMATHBHUM BUMOTaM 1 OyiH
Oe3nmeyHuMU IS BUKOPHCTAaHHS. J(UCTpuO’10TOpY TMOBHUHHI MEPEBIPUTH, YU TPOIYKTH
MarTh HEOOXiHE MapKyBaHHS Ta JOKYMEHTAIlil0, 1 BOHU MOXYTh OyTH TPUTATHYTI 10
BiIMMOBITAJIBHOCTI, SKIIIO MTPOIAOTH MIPOAYKTH, SIKI HE BiIIOBIIAIOTH IIUM BUMOTaM.

VY Bumagkax, Koiau OIONUIHI TPOAYKTH BHUKOPHUCTOBYIOTHCS TpOodeciiHUMHU
KOPUCTYBaduaMH, TAKUMHU SIK OINEpaTopu OOpOTHOM 31 MIKiTHUKaMH a00 TPOMHUCIIOBI
aTuUTIKATOPH, 11l KOPUCTYBa4l MalOTh TIEPEKOHATHUCS, 110 BOHH BUKOPUCTOBYIOTH TIPOIYKTH
0e3MmeyHo Ta BIAMOBITHO J0 IHCTPYKIIiH, HagaHux BupoOHUKoM. [IpodeciitHi kopuctyBadi
MOXYTh OyTH TPHUTITHYTI 10 BIAMOBIZATBHOCTI 3a OyAb-SIKy MIKOAY, CIPUYMHEHY
HEMPaBWILHUM 200 HEHAJIC)KHUM 3aCTOCYBAHHIM O10IMIHUX MPOTYKTIB.

Cy0’eKkTH pUHKY TaKOX MOKYTh HECTHM UHUBUIbHY BIANMOBIAANBHICTH 3a IIKOAY,
COPUYMHEHY BHUKOPUCTAaHHSM  OilonuaHux mnpemnapatiB. lle Moxe  BKIOYaTH
BIIMOBIANIBHICTH 3a TIJIECH1 YIITKOJKEHHS, TTOIITKO/KCHHSI MaiiHa a00 €KOJIOT14HY KOy,
CIIPUYMHEHY BUPOOOM.

PerynsitopHi opranu B ABCTpii, Taki sik DejepanbHe MIHICTEPCTBO KIIMATHYHUX
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3aX0/11B, HABKOJIMIIIHHOTO CEPEIOBUIIA, EHEPTETUKHU, MOO1TLHOCTI, IHHOBAIIIM 1 TEXHOJIOT1H,
BIIMOB1Ia0Th 3a goTpuManHs BPR Ta iHImuX BiIMOBIIHMX HOPMATUBHHMX akTiB. BoHu
MalTh [MOBHOBAKEHHS pPO3CIIAYBATH CKapru, OPOBOAUTH I1HCHEKLIi Ta HaKJIaJaTu
MOKapaHHs 3a HEBIANOBIAHICTh, BKIIOYAKOYM IITpadu, BIIKIUKAHHS MPOAYKIIi Ta
0OMEXEHHSI Ha MapKETUHT a00 TUCTPUOYIIIIO.

Cy0’eKkTH PHUHKY, 3ally4€Hl J0 CEKTOpYy OIOLMIHMX MPOAYKTIB, MOXKYTh BHUOpaTu
CTpaxyBaHHs BIANOBIIAIBbHOCTI, 100 3aXUCTUTH ceOe BiJ MOTEHIIMHUX MPETEeH31M 110710
30UTKIB, CHPUMUMHEHUX BUKOPUCTAHHAM iXHIX MPOAYKTIB. LI cTpaxoBKka MOXke AOMOMOITH
MOKPUTH CYZOBI BUTPATHU Ta KOMIIEHCAI[IiHI BUILJIATH Y pa3l CyJOBUX MO30BIB a00 1HIIKX
MpeTeH31i 010 BIANOBIAAIBHOCTI.

1106 MiHIMI3yBaTU PU3UKH BIAMOBIIAIBHOCTI, CY0 €KTH PUHKY MOBUHHI BXKHBATU
MPOAKTUBHUX 3aXOJIB IS 3a0€3MeUeHHs] BIAMOBIIHOCTI HOpPMATUBHUM Bumoram. lle
BKJIIOYAE€ TIPOBEJCHHS PETENHHOTO TECTYBAHHS MPOAYKTY Ta OI[IHKA PU3HKIB, BEICHHS
TOYHOTO OOJIIKY JOKYMEHTalli MpOAYKTY Ta MapKyBaHHS, 3a0€3MeYeHHs] HaJIeKHOTO
HaBYaHHS Ta IHCTPYKIIIM JJI1 KOPUCTYBayiB, a TAKOX ONEpPATUBHE BUPILIECHHS OyIb-SKUX
npo6siem abo ckapr, MoB’si3aHUX 13 0€3MEKOI0 MPOIYKTY.

3arajgom, cucTteMa BiMOBIAAIBHOCTI ISl CyO’€KTIB PUHKY O10LMIHUX MPOAYKTIB B
ABCTpii po3po0iieHa s CpusiHHS 0€3MeYHOMY Ta BiIMTOBiTaTbHOMY BHKOPUCTAHHIO ITUX
POJIYKTiB, BOAHOYAC 3a0€3MeUyI0YN MEXaHI3MHU BIIMOBIAATBHOCTI Ta PErPecy y BUMAIKaxX
3aMoMisTHHA IIKOAW a00 HeIOTpUMaHHs BUMOr. J[OTpMMaHHS HOPMATHBHHX BHMOT i
HalKpalux OpakTUK Ma€e BayKJIMBE 3HAUEHHS JIJIs1 SMEHILIEHHS PU3UKIB BIAOB11aIbHOCTI TA
HiATPUMKH JIOBIpH Ta O0€3MEKH CIIOKHBAYIB.

BraxxaeMo, 1110 10CBiT ABCTPIi € BaXKJIUBUM JIJIsI aHATI3y 1 pO3poOKH, Ha 11l OCHOBI,
IIPOTIO3UITIN 010 YIOCKOHAJICHHS TIPABOBOTO PETYJIIOBAHHS 00Iry O10MMIHUX MPOIYKTIB
B YKpaiHi, y TOMY YHUCIi, 1 BIAMOBIIAJILHOCTI 3a MOPYIIEHHS iX 00Iry.
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3AXUCT MAMHOBUX ITIPAB 3A JJOIIOMOI'OIO HIIJTFOBHOI'O
JTOT'OBOPY B YKPAIHI TA JESKHX IHIIINX KPATHAX

AKTyanbpHICTh HUTFOOHOTO AOrOBOPY B YKpaiHi Ta IHIIMX KpaiHaX CbOroJiHI HaOyBae
0COOJIMBOTO 3HAYEHHS Yepe3 3MIHIOBaHI COLIalIbHI Ta €KOHOMIYHI YMOBH, L0 BIUIMBAIOTh
Ha morasgu Ta mnotpedu mnoapyxokd. LlmoOHMit 1OTOBIp € akTyaJbHUM B pPI3HHX
KOHTEKCTax: 1) /Uil 3aXMCTy MaWHOBUX IHTEpECIB MOAPYXOKS; 2) AJA MiJBUILEHHS iX
(iHaHCOBO1 CTAaOLIBHOCTI; 3) I peryjloBaHHS MHUTaHb JOTISALY 3a AITbMU; 4) s
30epekeHHs O13HeCy Ta CIaJIIUHA TOIIO.

VYkianaHHs NUTIOOHOTO JIOTOBOPY CTa€ JO0KAa30M BiATNOBIJATBHOTO Ta 00avyHOTO
CTaBIIEHHS 10 CIMEWHMX BIIHOCHH, JO3BOJISIIOYM TAapTHEpaM BU3HAYMTH CBOi MpaBa Ta
000B’s3KH.

3pocTae KUTbKICTh TPOMA/ISIH, SIK1 3BEPTAIOTHCS 10 YKPATHCHKUX IOPUCTIB 1 HOTAp1yCiB
CTHIOYATKY JIJIsl OTPUMaHHS KOHCYJIbTAIliH, a Mi3HiIle — TSl YKIAACHHS IUTI0OHOTO I0TOBODY.
Konu nronw mpuiiMaroTh pIllIEHHS MPO OJPYXKCEHHS, BOHU CIOJIBAIOTHCSA HA TPUBATICTH
CBOTO NUTIO0Y HA BCE KUTTA. TaKMM YHHOM, TeMa IUIFOOHOTO JJOTOBOPY MOYKE BUKIMKATH
MOpaJbHUN AUCKOMGOPT 1 pO3IIIAIATUCS K CYMHIB y MaOyTHOMY HUTIO0Y.

CygacHi peayii BUMararTh BiJ] TPOMaJsiH OO0'€KTUBHOTO MIiAXOAy M0 MUIOO0Y 1
YBaXHOT'O CTaBJICHHS JO MaWHOBUX HACIIJIKIB, SIKI BUHHKAIOTh MPH HWOTO YKJIQJICHHI YU
pPO3ipBaHHI, HE3aJCKHO BIJl MICI MPOXUBaHHSA. {71 €BpOINEHCHKOTO IOPUIUIHOTO CBITY
YKJIaIeHHS IIUTI0OHOTO JIOTOBOPY CTAJIO0 3BUYAMHOI0 MTPaKTUKOIO 111e 3 1896 poky, B TOM vac
AK JUIS YKpaiHCHKOTO IOPUIMYHOIO CEepelloBUINa 1 HOTapiaTy IIeé cTae Bce OUIbII
NOMYJISIPHUM HE JIMIIE K MOJHUN TpeHa, ane i AK eQEeKTUBHUN IHCTPYMEHT 3aXHUCTY
UBUIRHUX MPAB KOKHOTO YWIEHA CIM 1.

AHanizyroun 3arajbHl TpaBWiIa YKJIaJaHHS HUIIOOHMX JOTOBOpIB YKpaiHu Ta
€BPOIECHCHKUX KpaiH, MOYKHA BIIEBHEHO JIMTH BHUCHOBKY, IO y CBOIM OULIBIIIN YacTHHI
3arajibHi yMOBH IITIOOHOTO JOTOBOPY Ta cdepa Horo Jii € CXOKUMH Ta MalOTh Ha METi
oJHaKOBI Iii. SIk B YKpaiHi, Tak 1 B IHITUX €BPONICHCHKUX KpaiHaX MIJIFOOHUHN JJOTOBIp MOXKE
OyTH yKJIaJCHO TTOAPYXKKSIM, SIKE BXKE IepeOyBa€e B 3apeeCTPOBAHOMY IIITI001, 200 ocobamu,
SIK1 TIOIAJTH 3asBY MPO peecTpariito nuiody [1].

3BepHEMO yBary Ha JIOCBiJl pO3BUHEHUX KpaiH y peryaiOBaHHI MUTAHHS YKIAJaHHS
MUTFOOHUX JT0Tr0BOPiB. PosrisHemo 3akoHOaBCTBO HiMeuunHwy.

B Himewyunni mpaBo ykianaTtd NOUTIOOHI TOTOBOpM BUHUKIO mmie 19 cromiTti, 3
npuHATTIM HiMenbkoro muBiILHOTO yiokeHHS 1896 poky, 1€ CBIAYUTH MPO TpUBAJE
ICHYBaHHS I[bOTO 1HCTUTYTY. Y JaHOMY IIUBUILHOMY YJIOKEHHI TOBOPUTHCS, IO TOIPY KK
MO€ BU3HAUYWTH CBOi MalHOBI BITHOCHHHM 3a JOTOBOPOM (IILTFOOHWHK JOTOBIp), 30KpeMa
TAKOX CKacyBaTh a00 3MIHUTH CBOi MaifHOBI BIIHOCHHHM IIICIs YKIAJACHHS ILIIO0Y.
3akononaBcTBO HiMeuuwnu, sk 1 YKpaidau, HaJa€ MpaBo MOAPYKKIO PErYIIOBATH BIACHI
CiMElHI BITHOCHHH 3aKOHHHM IIJITXOM YH JIOTOBIpHUM IIIIXoM. Y HiMeuunHi numroOHUM
JIOTOBOPOM BU3HAETHCS «YyroJa» MDK TapTHEpaMu pi3HOI cTari, sfKi mepedyBaloTh y
3apeecTpOBAHOMY IILTIOO1 YM MK 3apydyeHUMH 0co0amu, siKi B MalOyTHbOMY TUJIAHYIOTh
3apeectpyBatu 1u100. Ll yroma perynioe icHyro4i uM MailOyTHI MailHOBI MpaBa Ta
00OB’SI3KM YOJIOBIKA 1 JPYKUHM K MiJ 4ac 3apeecTPOBAHOrO LIIOOY, TaK 1 MHICJsl HOro
po3ipBanHs. IIT0OOHUM JOrOBOPOM PETYIIOIOTHCA K TPAAUIIAHUNA 3apeecTpOBAHUI
nUTr00, Tak 1 HUTIOOHE MApTHEPCTBO, SKE BU3HAETHCS TAKUM IICHS MPOKUBAHHS pPa3oM
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ocobamu OubIIe 5 pokiB [1].

PerymoBanHs nuiroOHoOro goropopy HiMedunHu po3rissHEMO HUISIXOM MOPIBHSIHHSA 3
YKPAlHCHKHUM 3aKOHOJABCTBOM.

[lounemo 13 moaiOHMX mosokeHb. [lo-mepiie, HUTIOOHUI AOrOBIp MOXKE OyTH
opopmieHuil sk a0 muIOOy, 1 micas Woro ykmanaHHd. Ilo-mpyre, perynioe maiHOBI
BITHOCUHHU M1X HOJpYxxKsiM. [lo-TpeTe, Takok € MOXKIMBICTh BKJIFOUEHHSI /10 ILTIOOHOTO
JIOTOBOPY PETYIIOBaHHS aJIIMEHTHUX 3000B’si3aHb. [lo-yeTBepTe, MUTIOOHUM JOTOBIp Mae
NUCbMOBY (opMy 3 OOOB’SI3KOBUM HOTapiaJiIbHUM TOCBIAYEHHSM. 3a aHAJIOrIE0 3
YKpaTHChKHM 3aKOHOJABCTBOM HIMEIIbKE HE JI03BOJISE IUIFOOHMM JOTOBOPOM CTaBUTH
OJIHOTO 3 WIEHIB MOJPYKXKS Y BKpall HEBUT1HE MaTepiajJbHE CTAHOBUIIIE.

Ocob6nmBOCTI TIOJISITatoTh Y HacTynHoMy. [lo-nepiie, Himerpke 1UBUIBHE YIIOKEHHS
BEJIMKY yBary MpUIUISE HOPMaM, TPHUCBIYCHUM IOPSIKY YIPaBIiHHA MailHOM, IyXKe
JETAIBHO PETJIaMEHTYIOYH YMOBU BUYMHEHHS MPABOYMHIB, /il CTOPiH. J[pyrorw 3HaYNMOIO
OCOOJIMBICTIO HIMEIBKOTO HUIIOOHOTO JOrOBOPY € BCTAaHOBJICHHS YMOB YCIAJKYyBaHHS
CHUIBHOIO MaifHa NOJAPYXKs, TOOTO UUIIOOHHMM AOroBlp MoXe OyTh 00’€qHaHUN 13
JIOTOBOPOM CIaJKyBaHHS. LIs1 0COOMBICTH MOXE JOIMIOMOTTH YHUKHYTH MOAIIY CITUTBHOTO
MaliHa TIOJAPYXOKS Yy pa3i CMEPTi OJTHOTO 3 HHUX 1 JIO3BOJISE CHAJIKOEMIISIM IPOOBXKUTH
KOPHCTYBATHCSI CIUIBHUM MAaiHOM ITOAPYXOKSI.

CripaBiKHSI MOXJIMBICTh BHECCHHS TAKUX MOJIOKEHB JI0 TEKCTY ILTFOOHOTO JJOTOBOPY
€ TOOPOBUTLHOIO 1 3AIMCHIOETHCS 32 B3AEMHOIO 3TOJI0I0 TTOAPYIKIKS.

VYBaru 3acnyroBye TakoX MUTaHHS BUTpAT 3a MOCIYTH aJBOKaTa Ta HOTapiyca B
NUTaHH1 YKJIaJaHHS OUTFOOHOro AoroBopy. Tak, cepefaHsi BapTICTh CKIIAJIAaHHA TEKCTY
IUTFOOHOT0 AoroBOpY B HiMeudumHI cKlagaeThbes Bia MOCIYTr ajJBokara Ta HoTapiyca. Jlms
anBokaTiB HiMeuunHHU iCHYe MpaBujIo OpaTH IUIaTy 3a MOCIYTd BUXOISYH 3 I[IHH TOBapy,
TOOTO 3 MIHU IUTFOOHOTO IOrOBOPY. SIK aIBOKATH BU3HAYAIOTH IIHY IIJTIOOHOT0 KOHTPAKTY ?
Jlo yBaru OepeThcsi Bce MaifHO, SIKUM BOJIOI€ MaOyTHE MOAPYKAKS — MAIIMHU, PAXYHKH Y
Oankax. Hanmpukiiag HapedeHa Mae KBapTHPY Ta MaIIMHY 3arajibHoio BapticTio 100 000
€BpO, HAPEUCHHMI Ma€ y CBOIll BJIACHOCTI KBapTHPY, MAIIMHY, YacTKy B Oi3HECI, 3arajabHa
BapTicTh 200 000 eBpo. B cyMmi BapTicTh iXHIX aKTUBIB «70 muI00y» ctaHoBuTh 300 000
eBpo. 3 miei mmdpu Oyaec BHPaxXOBYBAaTHCSA IUIaTa agBoKaTa, sika cTtaHoBHTH 3 019,50
eBpo/121 838,77 rpuBens. SKmo BapTicTh akTUBIB MeHIne, Hampukian B 50 000,00 espo,
TO TOHOpAp aJBoKaTa CTaHOBHUTH 1163 eBpo/46 927,80 B rpuBHAX.

Bapricts mumo6rOro moropopy B Ykpaini carae 30 000,00 rpuBeHb. AIBOKAaTH B
HimedunHi 1oposkdi, TOMy NUTFOOHUN JOTOBIp YKJIATAETHCS SIKOMOTa paHille, TOMY IO
aKTHBH TOAPYXKS Ha IMOYATKY IUTFOOY HE TaKi BEJIHKI.

B HimeuunHi, SKII0 TOAPYXOKS BUPIIIUIO PO3IYUYUTHCS, aJie MIIIOOHOTO JOTOBOPY
HE YKJIaJ1aJIo, JOXOU KOKHOTO 3 MOJIPYOKS BUPIBHIOIOTHCA. Lle 03Hauae, 110 «101uuo0H»
aKTUBH 3aJIUIIAIOTHCS TOMY, XTO iX Mpua0aB, ajie TMOJIOBUHA JIOXOJIB TOBUHHA OyTH
nepeaana TOMy 3 TOJPYKKS, XTO 3a IMepioj NuUo0y HampaioBaB MEHIE, TOOTO HaBITLI
TUTIATHCS HE aKTUBU MOAPYXOKS B MIJIOMY, a JIOXOJU TOTO, B KOTO 3apruiara Oymia BUIIe, Ha
BIIMIHY BiJl YKPaiHCHKOT'0 3aKOHO/IaBCTBA [3].

VY npasosiit cuctemi CHIA 1uiro0H1 10rOBOPH PETYIIOE MIUPIIUA CIIEKTP CIMEHHUX
BimHOCHH. CrionmydeHi IlITaTu Takok € O7HIEIO 3 KpaiH 13 HAWBUIIIUM BIICOTKOM YKJIQICHUX
HUTIOOHUX JIOTOBOpiB. 3akoHU (ellepajJbHOrO pIiBHA HE PpErIaMEHTYIOThb 1HCTUTYT
IIUTFOOHOTO JOTOBOPY, TOMY 3BEPHEMOCS JO 3aKOHOJABCTBA IITATIB, HAMPHUKIAJ, IITAT
Kanidopnis. Hopmu, npucssueni nuitoOHoMy J10oroBopy, 3adikcoani y California Family
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Code Division 4 Part 5 Chapter 2 Article 2 [2]. JlouuiroOHMIT JOTOBIp 03HAYa€ yroay Mix
MaHOyTHIM TOIPYACKIM, SKa YKIAJAA€THCSA 3 METOI0 YKJIAIeHHS IIII00Y B MOAATIBIIOMY i
BCTYTa€ B CHITY IICIISl BCTYIY B IILTIOO0.

Po36epemo amepruKaHChKUI HUTFOOHHM TOTOBIp 32 aHAJIOTIEI0 3 MOMEPEAHIM.

[loniOHumMu pucamm Oynyth Taki ¢akrtu. [lo-mepuie, BiH YKIAQAa€TbCs MIX
NOAPYXOKAM, 1 MDK oco0amu, sKi OJpyXKyroTbcsa. llo-gpyre, MOXIMBICTH 3MIHU Ta
po3ipBaHHs 1UTIOOHOTO KOHTpakTy. Y Kamidopuiiickkomy Cimeitnomy Konekci qokinaaHo
po3nUCaHl MIACTAaBU JJIs BHU3HAHHSA LUTIOOHOTO JOTOBOPY HEAIMCHUM, L1 MIJACTaBU
3/1€0LIBILIOTO CXO0XK1 31 BcTaHOBIEHUMH B CiMeitHOMY KoAeKcl YKpaiHu.

Binminaumu pucamu €: nuckMoBa dopma goroBopy, y Kamidopuii He moTpiOHO
HOTap1aJIbHOTO TOCBIIUEHHS, JOCTAaTHHO B3a€EMHOI 3TOJM Ta MIAMHUCIB CTOPIH. € TaKOX
0co0JMBI, crielM(iuHl MIJCTaBU BU3HAHHS LUTIOOHOTO JIOToBOpY HealicHuM. Hampukian,
HE HaJaHHS CTOPOH1 MIHIMYM 7 JTHIB JJI1 O3HAMOMJIEHHS 31 HUIFOOHUM JI0OTOBOPOM Ta HOTO
nianucaHHs. MOXIUBICTh PEryIOBaHHS HUTIOOHUM JJOTOBOPOM SIK MaHOBHUX, 1 0COOMCTUX
HEMaWHOBUX BITHOCUH MIXK MOAPYAKSIM, TOOTO BKIFOYATH iX OCOOUCTI IpaBa Ta 000B’ I3KH.

Takum 9rHOM, MIIBOASYM MIJCYMOK, XO4€MO 3a3HAYHTH, IO YKJIAJaHHS ILTI0OHOTO
JIOTOBOPY B HAIIIH JEepKaBi MOXE CITPUATH MOKPAIEHHIO CIMEHHUX BiTHOCHH, IPUBHOCSYH
SICHICTB 1 3aXUCT i 000X MapTHepiB. 3a HOro JOMOMOTOK BiTHOCHHU TOIPYXIKS MiXK
CO00¥0 € OLTBII YeCHUMHU 1 BiTKpUTHUMH. JlaHnii 1oToBip cripusie 3axucTy MaiHa. LInro0Hmit
JOTOBIp MO’KE€ BU3HAYHTH, SIK OyJie PO3MOAIIIEHO MAalHO B pa3i po3mydeHHs 4yu cmeprti. Lle
7103BOJIsIE 00OM MapTHEpaM BiqdyBaTH ceOe 3aXUIIEHUMH 1 yIIEBHEHUMU Y CBO1H (piHAHCOBIM
ctabutbHOCTI. BiH Moke momomortu 3abesneuntH (HIHAHCOBY CTAOUIBHICTH JIsi 000X
CTOpiH, OCOOJIMBO B YMOBaX HEBU3HAYCHOCT! UM 3MIH y JKHTTi, TAKHUX SK BTpaTta poOOTH,
po3nydeHHs abo iHII Herapa3gu. Takoxk, NUTIOOHWM JOTOBIp J03BOJISE TApTHEpam
BpaxoOBYBaTH iXHI IHAMBIAyaldbHI MOTPEOM 1 OYIKYBaHHS 1010 MaiOyTHbOrO. Lle Moxe
3MEHIIUTH PU3UK PO3ODKHOCTEH Y COPUMHSATTI TOTO, IO BBAXKAETHCA CIPABEIMBUM 1 HE
CIIpaBeIJTMBUM; TIO-IIIOCTE, 1IeH JIOTOBIp CIPHUATUME 30€PEKEHHIO EMOIIIMHOTO 3/I0POB’S1.

3BICHO, Ba)XJIMBO, 00 YKJIQJaHHS ILIIOOHOTO JTOTOBOPY BinOyBajiocs Ha OCHOBI
B3a€EMHOI 3TO/IH 13 PO3YMIHHSM HOTO CyTHOCTI 000X nmapTHepiB. KoHcynbTrarlis 3 ¢axiBiem
y 1 o61acTi Moke OyTH KOPHUCHOIO ISl 3a0e3IeueHHs MOBHOI Ta B3a€EMHOI OXOPOHH
iHTEepeciB 000X CTOPIH.
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Animenko Karepuna MuxaijiBHa,
acripaHT KadeJpu HMBUILHOTO IIpaBa Ta Mpouecy
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XapKiBChKOTO HallIOHAJIBHOTO YHIBEPCUTETY BHYTPILIHIX CIPaB

MIKHAPOIHO-IIPABOBI CTAHAAPTHU Y C®EPI PEI'YJIIOBAHHA
BITHOCHH, 1O ITOB’s3AHI 3 BUBHAYEHHAM (3MIHOIO) MICIA
MNPOKXUBAHHSA ITUTUHHU

[{uBUILHUM MpOlIECYaTbHUM 3aKOHOJABCTBOM PETJIAMEHTYETHCS CYIAOBUN MOPSIOK
O3Sy Ta BUPIMICHHS CIIPaB MPO BU3HAUCHHS (3MiHY) MICIIs TpO>KUBaHHs AUTHHU. CaMmi
MOXKJIUBICTh 1 TOPSAJOK PO3IJISAY LUBUIBHUX CIpPaB MalTh PO3TJSAJATUCh Hacammepen 3
TOYKH 30pY MIKHAPOJHO-NPABOBUX CTaHJAPTIB 1 3aKpimjieH1 B 6araTrboX MDKHAPOJIHUX 1
HaIllOHAJLHUX HOPMAaTUBHO-TIpaBoBUX akTax [1, c. 305-348; 2, c. 249-260]. Y nmpaBoBiit
JTEpaTypl BC1 MIKHAPOJHI HOPMHU B Taiy3i mpaB 1 cBOOO JIIOAMHU MPUIHATO Ha3UBATH
MDKHapOJHUMHU CcTaHaaptamu [3, c. 66]. Po3rasg nutaHHs nOpo BIANOBIIHICTB SIK
IUBUIBHOTO CYJOYMHCTBA, TaK 1 CYJOBOTO TMOPSAKY PO3IJISAY Ta BUPIMICHHS CIpaB PO
BU3HAYCHHS (3MIHY) MICI TPOXKUBAHHS JUTHUHU, MDKHAPOJHO-TIPABOBUM CTaHAApTaM
MOB’SI3YETHCSI TAKOXK 3 peai3alli€lo CTpPaTerivHoro Kypcy YKpaiHM Ha IHTErpalliio 10
€pponeiicekoro Coro3y. MDKHApOJHI CTaHAApTH B Trady3l IMpaB JIIOJAWUHH — 1€
3arajilbHOBU3HaH1 MI>XKHAPOIHO-TIPABOB1 HOPMHU, SIK1 3aKPITUTIOIOTH Ha 3araJIbHOJIOICHKOMY
piBHI CTaTyc OCOOMCTOCTI Ta BCTAHOBIIOIOThH IMEPETIK OCHOBOMOJOXKHHUX IMpaB 1 cBOOO,
000B’S130K JiepKaB JOTPUMYBATHUCS IIMX IpaB 1 CBOOOJ, a TAaKOX MEX1 MOXIHUBOro abo
OPUITYCTHMOTO iX oOMmexenHs [4, c.2]. IliaTpuMyemMo apryMeHTOBaHy IO3HIIIIO
C. IL. TlorpebHsika, IKUif OTOTOXKHIOE CTAHIAPT 3 PABUIIOM MOBEIIHKH, IO MICTUTh HOPMA,
Ta QopMyITIO€e Take BU3HAUCHHs MOHATTA: «HopMma npasa — 11e pi3sHOBU COIIAIBHOT HOPMH,
IO 3aKpIUIIOE TMpaBuUio (CTaHAApPT) MPABOMIPHOI TOBENIHKH, HENPUITYCTUMICTh
BIJIXWJICHHS BiJ] SIKOTO TapaHTYEThCS JIepKaBow» [5 , c. 4]. BianmoBigHo, AOCTIHKEHHS Ta
BIIPOBA/PKEHHS MIKHApOIHO-TIPABOBUX CTAaHIAPTIB y cdepi BiANpaBICHHS MPaBOCYAls B
[IUBUIRHUX CIPaBaXx 3arajioM 1 MpH CyI0BOMY MOPSIKY PO3TIISAY Ta BUPIMICHHS CIPaB PO
BU3HAUCHHS (3MIHY) MICISl TPOXXHUBAaHHS JUTHHU 30KpeMa, € HarajJbHUM 3aBJIaHHSIM
BITUM3HSHUX HAYKOBIIIB.

CraHgapTi CyJOBOrO TMOPSAKY PO3MISIAY Ta BUPIIMICHHS CHOpPaB MPO BU3HAYCHHS
(3MiHY) MICIISI IPOKUBAHHS TUTHHHU MICTATHCS y 3HAYHIN KUJIBKOCT1 aKTIB HOPMATHBHOTO,
PO3’SICHIOBAJILHOTO, PEKOMEHJIAILIMHOTO XapakTepy, a TaKoX — B aKTax CyJAOBOTO
MpaBo3acToCyBaHHs. Tak, OOOB’S30K CHUIBHOTO TIKIyBaHHA OaTbKiB TMPO MITEH,
3a0e3MedeHHs] OTPUMAHHS TMPUHIUMIY HAWKPAIIOTO 1HTEpeCcy AWTHHH 3aKpilUIeHO Ha
MDKHApOAHOMY PiBHI. 30kpema, BiamoBigHo 10 cT. 9 KonBenii nmpo npasa autuau Big 20
muctomnana 1989 poky, nepkaBu-y4acHUIN 3a0€3MeUyI0Th, 00 JUTHHA HE Po3Iydanacs 3
OaThKaMU BCyTeped ix OakaHHIO, 32 BUHITKOM BHITAJIKiB, KOJIM KOMIIETCHTHI OpraHy 3T1THO
13 CyJTOBUM DIIIEHHSM, BU3HAYAIOTh BIATOBIIHO J0 3aCTOCOBYBAHOTO 3aKOHY 1 MPOIEAYD,
0 Take PO3TydYeHHs HEOOXigHE B SKHAWKpaNIMX IHTepecax NUTHUHU. Take BHU3HAUCHHS
MOKe OyTH HEOOXiTHUM, HAMPUKIIAJ, KOJU 0AaTHKH >KOPCTOKO TOBOJATHCS 3 TUTUHOIO ab0
HE TIKIYIOThCA MPO Hel, a00 Ko 0aThKU MPOKUBAIOTH PO3ALUTFHO M HEOOX1THO IPUITHSATH
pIIIEHHS MIOAO0 MiClsl TPOKUBaHHSA JUTUHU. JlepKaBU-ydyacHHUIl TMOBaXarOTh MPABO
JUTUHU, KA PO3JIYYAEThCA 3 OJHMM 4YM OOoMa OaTbKaMM, MIITPUMYBATH PETYJISIPHI
0COOMCTI BIIHOCHHU Ta MPsIMi KOHTAaKTH 3 000Ma 0aThbKaMu, 3a BUHATKOM BHIIAJIKIB, KOJIU
1€ CyNepedyuTh HalKpamuM iHTepecaMm AUTHHH. CTOCOBHO JITEH B YCIX MISX, HE3aJEKHO
BiJl TOTO, 3MICHIOIOTHCS BOHU JCP>KaBHUMH YU TIPUBATHUMHU YCTAHOBAMH, 110 3aMAIOTHCS
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MUTAHHSIMU COILIAIbHOTO 3a0e3MeUeHHs, CyJJaMU, aAMIHICTPATUBHUMHU Y 3aKOHOJAAaBUYUMU
opraHaMm#, IMepIIoYeproBa yBara MpUAUISETHCS SKHAMKpanomMy 3a0€3MeUeHHI0 IHTEPECIB
nutunu (ctartst 3 KonBeHuii npo npaBa autunu Big 20 nuctonana 1989 p.). [epxaBu-
y4acHHUII1 3000B’SI3YI0ThCS 3a0€3MEeUNTH TUTUHI TAKUM 3aXUCT 1 MIKITYBaHHS, SIK1 HEOOX1aH1
i i Onaronosiydusi, Oepyyu 10 yBaru npasa i 000B’A3KH i1 OaTbKIB, OMIKYHIB YW 1HIIHUX
0ci0, fKi BIAMOBIMAOTH 3a Hel 32 3aKOHOM, 1 3 I[IEF0 METOI0 BXKHBAIOTh yCiX BIAMOBITHHUX
3aKOHOJABYMX 1 aaMIHICTpAaTUBHUX 3aXofiB. JlepkaBu-y4acHUIlI JOKIAAAlOTh BCiX
MO>KJIMBHX 3yCHJIb JIO TOTO, 1100 3a0€3MeYNTH BU3HAHHS MIPUHIIUAITY 3arajIbHOT Ta OJTHAKOBO1
BIIMOBITAIILHOCTI 000X OaTbKIB 3a BUXOBaHHS W PO3BUTOK IUTHUHU. baTbku abo y
BIIMOBIIHUX BHUIIAJIKaX 3aKOHHI OMIKYHU HECYTh OCHOBHY BIMOBIJAIbHICTh 32 BUXOBAHHS
Ta PO3BUTOK NUTHHH. HalKpalili iHTepecu JUTHHH € MPEAMETOM X OCHOBHOTO ITIKTyBaHHS
(ct. 18 KonBentii mpo npasa autunau Big 20 nucronaga 1989 p.).

Crig 3ayBayKUTH, IO B HAI[IOHAIBHOMY CJIOBHHMKY JITH BH3HAYAIOTHCS OCOOJIMBOIO
COIIAJIbHOIO JIeMOorpadiuHOI0 TPYIIOI0 HACENICHHS, SIKa Ma€ HE JIUIIE BU3HAYEHI 3aKOHOM
BIKOB1 MexXl, a i cBoi cienudiuni notpedu, iHTepecu, npasa [6, c. 71]. Kousenuiss OOH
PO TpaBa JUTHHHU y CT. | BU3HAE TUTHHOI KOXKHY JIFOJICBKY ICTOTY JIO JOCSATHEHHS HEIO
18-piyHOro BiKY, SIKIIIO 32 3aKOHOM IOBHOJITTS HE HACTA€ paHillle, aHAJOTTYHO 3a3HAYEHO
B cT. 2 €Bporneiicbkoi Konseniii mpo rpomaasuctBo. Pazom 3 tum Kousenmis «IIpo
MIHIMQJIBHI HOPMHU COIIAIBHOTO 3a0€3MeUeHHs» y CT. | BU3HA4ae, M0 TEPMIH «IUTHHA
o3Hauae ocoly, sSKa HE JIocATa BIKY 3aKIHYEHHS IIKUIBHOI OCBITH a00 He nocsria 15-
pIYHOTO BIKY, SIK I1I€ MOXe OyTH BCTaHOBJIEHO. TOOTO, SK CIYIIHO 3a3HAYAEThCS B
IOPUINYHIN JITEPaTypi, JOCATHEHHS IMEBHOTO BIKY € OCHOBHUM KPHUTEPIEM, 1110 BiToOpakae
MOCTYTIOB1 3MiHM Ha 301UIBIIIEHHS BIKOBOT'O KPUTEPIIO MPU BU3HAYEHHI OCOOM «IUTHHOIOY
(315 mo 18 pokiB) 3rimHO 3 IUMHU JOKyMeHTamHu [/, C.41]. TakuM YHUHOM, Ba)KJIHUBOIO
CKJIQZIOBOIO € Te€, 110 BPETYJIIOBAHHS MPABOBIIHOCHH CTOCOBHO MICIISI PO>KUBAHHS JUTUHU
nepeaoaveHo MKHAPOIHUM 1 HAI[IOHATBHUM 3aKOHOIaBCTBOM.

BucnoBku. Ciig 3a3Ha4MTH, 110 CHOTOIHI IIUBUIBHE MPOIECyaIbHE 3aKOHOIABCTBO
VYkpainu o0 cyZ0BOTO MOPSIAKY PO3TIISALY Ta BUPIMICHHS CIIPaB MPO BU3HAYCHHSA (3MIHY)
MICIISI IPOKUBAHHS JUTHHHU BIANOBIA€ MDKHAPOIHO-TIPABOBUM CTaHaapTaM. PazoM 3 Tum,
HEe3BaXKal04M Ha MpOTpec y 3aKoHOoAaBYil cdepi, B YKpaiHi icHye nmoTpeda B MOAAIBIIOMY
BJIOCKOHAJICHH1 MPaBO3aCTOCOBHOI MPAKTUKH Ta BIPOBAKEHHI HA3BAHUX MIKHAPOIHHUX
CTaHJapTiB, 30KpeMa, yepe3 BUKopucTaHHs cymoBoi npaktuku €CIIL. Jlo Toro x BcTyn
VYkpainu 1o Pagu €Bpomnu 30008’ s13y€ JOTpUMYBATUCS MIKHAPOIHUX HOPM 1 IPUHIIHIIIB Y
rajry3i 3aXMcTy TpaB JIFOJIMHU 3arajioM 1y cepi MUBUTLHOTO CYI0YMHCTBA 30KpeMa.
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AHoxina SIna BitaxaiiBHa

3100yBa4 BUIIO1 OCBITH MEPIIOTO
(OakayiaBpChKOT0) P1BHA

rpynu [1b-21-7

HapuanbHO-HayKOBOTO IHCTUTYTY IIpaBa
Jlep:kaBHOTO MOAATKOBOTO

YHIBEPCUTETY

Caminuk JIrogmuia OsekciiBHa

K.}0.H., JIOIIEHT,

JOIIEHT Kadepy IUBUIBHOTO MpaBa Ta MPOIECy

OCOBJUBOCTI TA HACIAKH NPUITUHEHHSI IIJTFOBHO-
CIMEMHUX ITPABOBUX BIJTHOCHUH

[I1t06 € moYaTKOM 1 SIAPOM CiM’1, BiH TTOB’ I3aHUM MTEPEBAKHO 3 HAPOKEHHSAM JIITECH
Ta iX BHMXOBaHHSM, a TOMY Je€p)KaBa HE MOK€ 3aJMIIUTH WOro Io03a IPABOBOIO
perIaMeHTalli€l0 B IPOTHBATY JIPYk0i, sIka Takii perjiaMeHTallli He ImiJIsirae.

®diosoriyH1 KOpeH1 TEPMIHY «IUTI00» 11yTh B TIMOMHY BiKiB. Ha 1aBHBOPOCIHCHKIM
MOBI CJIOBO «OpavyuMTH» O3HAYaJIO BiOMpATH XOpoIlle 1 BIAKUAATH moraHe. TomMy Hamaumi i
BUHHKJIA JesKa JBO3HAYHICTh CJIOBa «Opak»: 1 B CIMEHMHOMY IpaBi, 1 B MPOCTI MOBI -
«3abpakoBaHUil TOBap». BUThII BIyYHUM € MO3HAYEHHS MIIIOOHOTO COI03Y B YKpaiHCBKiM
MOB1 TEPMIHOM «IUTIO0», SKHH TOXOAUTh 3 JIaBHBOCJIOB SIHCBKOTO CJIOBA «CBJIIOOBY,
3HAUEHHS SKOTO IIUIKOM 3pO3yMIiJI€.

HImr06HO0-ciMEIHI TIPaBOB1 BITHOCHHHU € OJHUMH 3 HAWBAXUIUBIMIUX y CYCILUIBCTBI,
OCKUTbKH PEryJIOI0Th MUTAHHS CTBOPEHHS CIM'i, BUXOBaHHS JiTeH, MaHOBUX TpaB 1
000B'sI3KiB OAPYOKs. [IpUTTMHEHHS TAKUX BITHOCHH € CKJIQJIHUM IPOIECOM, IO BILIMBAE
HE JIUIIEC Ha MOAPYXOKS, a i Ha JITeH, COIialibHI Ta €KOHOMIUHI aCIeKTH iXHBOT'O JKHUTTS.
Jlana Tema € aKTyalbHOIO, OCKLIbKHA 30UTBIIYETHCS KUIBKICTh PO3ITY4YeHb, a TMPaBOBI
HACJIIKM TaKWX PIIeHbh MAaIOTh 3HAYHUH BIUIMB HA MOJAJBIINN PO3BUTOK 0Ci0, AKi Oymu
YY9aCHUKAMU IIUX BITHOCHH.

11106 - omHA 3 HAWBAXIHMBIIIMX IIHHOCTEH Y JKUTTI KO>KHOTO 3 Hac. Lle coro3 mixk
YOJIOBIKOM 1 KIHKOIO JIJISI Y3aKOHEHHS iXHIX CTOCYHKIB, a 3r0JIOM JJIsl HAPOJKEHHS JITEH.
AcriekTd, skl perynmoTh (GopMyBaHHS, (YHKI[IOHYBAaHHS 1 MPUIHUHEHHS IUTFOOHUX
BIIHOCHUH OYJyTh aKTyaJbHUMHU 32 OyAb-IKUX YMOB, TOMY IO CiM’s 3aBX1u OyJa, € 1 Oyze
B HamoMy kuTTi. CaMe TOMY OAHUM 3 HAWTOJIOBHIMIMX KOHCTUTYUIMHHUX MPUHIIMIIB €
MPUHLUIT JEep>KaBHOI OXOPOHM CiM’i, NMUTUHCTBA, MaTepuHCTBA Ta OaTbKiBcTBa (CT. 51
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Koncturymii Ykpainn) [1]. Bignosinno go Cimelinoro koaekcy Ykpainu (mani — CK),
HUII000OM € CIMEWHMI COM03 KIHKM Ta YOJIOBIKA, 3apEECTPOBAHUN y OpraHi JepKaBHOI
peecTpallii akTiB HIUBLIBHOTO CTaHY.

KpiM uncnenHux npas Ta B3aEMHHX 000B’A3KiB, BCTAHOBJIEHUX cTarTeto CIMEHHOIO
KOZIEKCY YKpaiHH, MOJPYXKs Mae mpaBo posipBatv nuito0. Ilix mpunuHeHHsM 1uUI00y
PO3YMIETHCS MPUITMHEHHS MPAaBOBUX BIMHOCHH MK MOAPYXOKSIM Y 3B'S3KY 3 HaCTaHHSIM
MEBHUX IOPUANYHUX (DAKTIB, 3 AKUMU 3aKOH IMOB'A3y€ BaXKJIMB1 MPABOB1 HACIIKH.

Bianogiguo 1o ¢1.104 CimeliHOTO KOAEKCY YKpaiHu NUTIO0 MPUMTHHSIETHCS JIMIIE 32
HAsIBHOCTI OJIHI€ET 3 MiJICTaB:

a) BHACIIJOK CMEPTI OJHOTO 3 MOJAPYKKSI 00 OrOJIONICHHS HOTO MOMEPIINM;

0) BHACII0K po3ipBaHHA HUIIO0Y [2].

[IpaBoBe odopmiieHHS Ta AeTal MPUINUHEHHS HUIIOOHO-CIMEMHUX BIAHOCHH Y
3B’S13Ky 31 CcMepTi0O a00 OroJIOHIEHHSM MOMEPIUM MOAPYXOKS 3HAYHO MPOCTIII, HIXK
po3ipBaHHs NUTIO0Y. Y 1IbOMY BUNIAJKY ISl IPUIIMHEHHS NUTIO0Y HE MOTpiOHA crieliaibHa
peecTparisi, OCKUTbKM (aKTUYHOIO MPUIHHOI0 € CMEPTh OJHOTO 3 MOAPYXoks. JlocTaTHIM
J0Ka30M € TPEM'sBICHHS CBIONTBAa MPO CMEPTh, MOJAHE JI0 OpraHy IHMBIIBHOTO CTaHYy.
KpiMm Toro, 3rifiHo 3 pillIEHHSIM CY/y, pO3ipBaHHs HUTIO0Y BiIOYIETHCS B IEHb OTOJIOIICHHS
TPOMAJISIH TOMEPITHMH.

[Ipouec po3nydyeHHs: HabaraTo JTOBIINH 1 CKIaAHIMNNA. BiH MOXXe BUpILTyBaTUCH SIK Y
aJMIHICTPAaTUBHOMY MOPSJKY, TOOTO B CAaMHUX OpPTraHax peecTpalli akTiB IUBUILHOTO CTaHY,
TakK 1 3a JOTIOMOTOI0 CYJOBUX opraHiB [3].

VY opranax peectpailii akTiB IUBUILHOTO CTaHy IUIIO0 PO3PUBAETHCS JUIIE Y TaKUX
BUTIAKAX:

- TOJIPYXOKS HE Ma€ CINUTbHUX JiTed (TOJAPYKKS Ma€ MOJaTH CIUIbHY 3asBY MPO
Oa)kaHHS pO31pBaTH NUTIOO0. SIKIO OJIUH 3 MOJAPYXKIKS yepe3 00’ €KTUBHI IPUYMHU HE MOXKE
MO/IaTH 3as1BY, TO 11 (HOTapiajdbHO 3aCBIIUCHY 1 MPUPIBHAHY) MOJA€E THIIUHA WICH MOIPYKIKS;

- OJTHOTO 3 TIOJIPY>KSI BU3HAHO O€3BICHO BIJICYTHIM;

- OJTHOTO 3 TIOJIPYXOKSI BUSHAHO HE1€3/JTATHUM.

SKII0 y moApyX Kl € HEMOBHOJITHIX AITeH a00 SKIO OJWH 13 WICHIB CiM'T HE 3roJIeH
Ha PO3NTYYEHHS, IUTI00 pO3PUBAETHCA B CYJIOBOMY MOPSIAKY. B 1IbOMY BUNA/IKY, € BUHATOK:
M030B MPO pPO3ipBaHHSA NIIIOOY HE MOXXKEe OYTH Tpena SBICHUH MPOTATOM BariTHOCTI
JIPYKUHU Ta MPOTIATOM OJHOTO POKY ITICIIA HAPOHKSHHS TUTUHH, KPIM BUTIAIKIB, KOJIA OJTUH
13 TMOJPYXKKS BUYMHHUB TMPOTHIPABHY TMOBEHIHKY, SKa MICTUTh O3HAKHM KPUMIHAIHHOTO
MIPAaBOMOPYIIEHHS, IIOA0 APYroro 3 HOAPYACKS ab0 TUTHUHMU.

SIKII0 y MOJPYXOoKs € HETIOBHOJITHI JiTH, OaThKH TOBUHHI ITOJATH 3a5BY, B IKIH YITKO
BKa3aTH Ha JIOMOBJICHOCTI, HAIIPHUKIIA/I, 3 KUM Oy/I€ )KUTH IUTHHA 1 SIKY Y4acTh Y BUXOBaHHI
OUTUHU Oynie npuiiMaTu APYrui 3 HOJPYXOIKSI.

JlomaTtkoBO Mae OyTH YKIAJAEHO JOTOBIP MPO CIUIATY AIIMEHTIB, SIKHW TTOBUHEH OyTH
HOTapianbHO 3aBipeHuil. [loTiM cyx mepeBipsie, yu crpasi 3asBa PO PO3ipBaHHA MUTIO0Y
BiZmoBizae OaxaHHsIM moapyxoxs. [licns mux aiil cyn Mae mpaBo MPUAHSATH PIllIEHHS TIPO
po3ipBaHHs NUTIO0Y. SIKITO OWH 13 MOAPYXXKS HE 3TOJCH Ha PO3ipBaHHS NUTIOOY, CyA
BCTAHOBIIIOE (DAKTUYHI MIICTABU PO3IPBAHHS LUTIO0Y Ta BXKUBAE 3aXO1B JJIsl IPUMHUPEHHS
MOJIPYHOKSL.

PozipBanHsa 1um00y SIK OPUAMYHUN (AaKT MOPOIKYE MEBHI MPAaBOBI HACTIJIKH.
Ocobucti npaBa Ta OOOB'SI3KM MIXK HOAPYXOKSIM MPUNUHSIOTHCS. Hacniaku HeBmanioro
nUIt00y HE 3aBXKIU MO3UTUBHI. 3 OJHOTO OOKYy, MOAPYX XS OyJlIO «EMaHCUIIOBAHO» BiJ
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MOBCSAKJICHHOIO CIMEHHOTO JKUTTSA, a 3 IHIIOr0O — MOXKe OyTW BTpPY4YaHHS B 1HIII
MIPaBOBITHOCMHA MAafHOBOTO Ta OCOOMCTOTO XapaKTepy.

[To-nepure, BianosinHo Ao cratti 113 CimeitHoro kojgekcy VYkpaiHu ocoOu, fKi
3MIHWJIM TPI3BUINE Y 3B'SI3Ky 3 peecTpalielo muioly, MaloTh MpaBO MICHS PO3ipBaHHA
U100y MPOJIOBKYBAaTH HA3UBATUCA LIUM MPI3BUILIEM a00 MOBEPHYTHUCS 10 JOLUIIOOHOTO
npizBua [2].

[lo-npyre, 3Ae01IbLIOr0 MpU PO3ipBaHHI LUIIOO0Y BUHUKAE MAaHOBUU cHip, TOOTO
CTaBUTBHCS MUTAHHS MPO MOJUT MaiiHa, HAOYTOTO MOAPYACKSIM MiJ Yac HUTI00Y (CHUIBHOT
CYMICHO1 BJIacHOCTi). Y pa3l mojuly MaifHa, 10 € 00’€KTOM NpaBa CHUIBHOT CyMICHOI
BJIACHOCT1 MOAPYXOKs, YACTKU MailHa JPYXUHU Ta YOJIOBIKA € PIBHUMH, SIKILO I1HILIE HE
BU3HAYEHO JIOMOBJICHICTIO MK HUMHU 200 IMUTFOOHUM JIOTOBOPOM.

Cnig 3a3Ha4UTH, 110 NUTI00 HE TUIBKU IOPUANYHO MOEAHYE CTOCYHKU MK KIHKOIO Ta
40510BiKOM. OCHOBHUMH 0OCTaBUHAMH, 1110 IPU3BOASATH J0 NUTI00Y, €, HACAMIIEpe/I, II000B,
B3aeMomoBara i mupi mouyTts. Tomy HMOBIPHO, IO CyA HE TMOTOAWUTHCSA Bigpa3y Ha
PO3JTyUeHHS, a cripoOye 30eperT CIM'I0 1 JoMaraTucs: IpUMUPEHHS.

[Ipote € pi3H1 BUNIAJKK, KOJIM Kpallle po3ipBaTH HuUIt00, aHbK OyTH y U001 3apaau
«ramoukuy. TyT cymoBa cucTeMa MOBHHHA OUTBINE yBard MPHUAUISTH Ha IOM’ SIKIICHHS
KOH(JIIKTY M1 YOJOBIKOM 1 5KIHKOIO IMICTSl IPUIUHEHHS HUTI00Y.

SAxio B nutto01 € AITH, CyJl IOBUHEH JOKJIACTH OUIbIIE 3yCHIIb, 1100 3a0€3MeUnuTH
MUPHI B3aEMUHU MDK KOJIMIIHIM TOJPYXKSM, OCKUIBKM B MaiilOyTHHOMY iM JTOBEAETHCS
CIUTBHO MIKJTyBaTUCS MPo JiTel. HalOinpie ncuxidyHui cTad 0aThKiB BIIUYBAIOTh TITH. Im
Ba)KKO YCBIJOMUTH PYWHYBaHHS MUTIO0Y MK IXHIMH OaTbKaMH, 1 SIKIIO ITICJISI IBOTO OYAYTh
BUHUKATH TPOOJIEMH YM CBapKH, 1€ MOKE MaTH BEIWYE3HUN BIUIMB HA IXHE TCUXIYHE
310pOB’sl.

OTxe, po31ydeHHS — HE PIJIKe SBHIIEC HA ChOTOJIHIMIHIN Yac B YKpaiHi, 1, Ha Kajb, 3
KOXXHUM JHEM KUIBKICTh PO3JIyueHb 3poctae. Came oOaymaHe BUPIMICHHS MpoOieM, siKi
BUHHUKAIOTh B TIPOIECI NMPUIHWHECHHS IUIFOOHO-CIMEHHHMX IPAaBOBIIHOCHH 1 MpPaBUILHUM
HiAX11 10 X YCYHEHHsI, OyIyTh MO3UTUBHO BIUTMBATH HA MOJAJIBIII BiTHOCHHHU 1 B3AEMUHH
MDK WICHAMU TOAPYKAKS 1 IXHIMH JTITHMHU.

CnHCcOK BUKOPUCTAHUX JKepeJI:
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Jlep>xaBHMIA TOAATKOBUI YHIBEPCUTET,

3100yBay BUIO1 OCBITH Tepiioro (6akanaBpChbKOTO) piBHS,
cnerianbHICTh «IIpaBo»

HaykoBuii kepiBHUK

Caminuk JI. O.

KaHJUJAT IOPUAUYHUX HAYyK, JTOLEHT,

JOLIEHT KadeapH HUBUIBHOTO MpaBa Ta MpouLecy
Jlep>kaBHOTO MOAATKOBOIO YHIBEPCUTETY

3AKOHOJABYI 3ACAIM 3ABE3IEYEHHS ITPAB JJUTUHU HA CIMEHHE
BUXOBAHHIA I YAC BOEHHOI'O CTAHY

Crarrs 51 Koncrurynii Ykpainu Big 28 yepBus 1996 p. nporosounye, 1o cim’s,
JTUTUHCTBO, MAaTEPUHCTBO 1 OATHKIBCTBO OXOPOHSIIOTHCS JepkaBoto [1]. 3rigHo 3 4. 3 cT. 5
Cimeitnoro xoaexcy Ykpainu Big 10 ciuns 2002 p. gepxkaBa 3a0e3mnedye MpiopuTeT
ciMeHOro BUXoBaHHs quTuHH [2]. BignosinHo 10 4. 1 cT. 11 3akony Ykpainu Bijx 26 KBITHS
2001 p. Ne 2402-1IT «IIpo O0XOpOHY NUTHHCTBa» CIM’Sl € IPUPOJHUM CEPEJAOBUILEM IS
(Gi3MYHOTO, TYXOBHOTO, IHTEJICKTYaIbHOTO, KYJIBTYPHOTO, COIIaJIBHOTO PO3BUTKY JUTHHHU,
il MaTepiaapHOTO 3a0€3MeUeHHs 1 Hece BiIMOBITAIBHICTD 32 CTBOPCHHS HAJICKHUX YMOB JIJIS
poro [3]. TlpaBoBe 3a0e3neueHHs] CIMEMTHOTO BUXOBAHHS TUTHHU € OJHUM 13 OCHOBHUX
3aB/IaHb MPABOBOI JEP>KaBH.

VYkazom [Ipesunenrta Ykpainu Big 24 mrotoro 2022 p. Ne 64/2022 «IIpo BBeneHHS
BOEHHOTO CTaHy B YKpaiH1» BBeJeHO B YKpaiHi BoeHHHM cTaH 13 05 rogunu 30 xBunuH 24
motoro 2022 poky [4]. BeenenHns B YkpaiHi BOEHHOTO CTaHY y 3B’SI3Ky 3 BIMCBKOBOIO
arpeciero Pociticekoi deaeparlii 3arocTpriio MMTaHHS 3aXUCTY Ta 3a0€3MeUeHHs] CIMEHHOTO
BUXOBaHHsI JITEH-CUPIT, JiTeH, 1M030aBIeHUX OaTHhKIBCHKOTO IMIKIyBAaHHS, a TAKOX JIITEH,
Kl ONWHWIWCA Y CKIQAHUX KUTTEBUX oOcTraBuHax. OCOOJIMBO aKTyallbHOIO cCTaja
HEOOXITHICTh ONEPATUBHOTO MPUHHATTS PIllICHb MO0 iXHBOTO BIIAIITYBAaHHS B CIM IO Ha
BUXOBaHHS.

Crnig 3a3Ha4uTH, MO0 MDKHAPOIHO-TIPABOBI aKTH HE MepeAadadaroTb OKPEMHUX
MOJIOKEHB I0JI0 3AIMCHEHHS Ta 3aXHCTy MpaBa JUTHHU Ha CiMEHHE BUXOBAaHHA Iij] 4ac
HaJ3BHYAHOTO a00 BOEHHOTO cTaHy. OJHAK 3arajibHi HOPMH HIOJI0 3aXUCTY TpaB JITEH y
TakuX ymMmoBax BukiajeHi y crarti 38 Konsennii OOH npo npapa nutuam Bix 20 nucTomnana
1989 poky. BignmoBigHo 10 11i€i CTAaTTi, Jep’KaBH-yYaCHUIlI 3000B’s3aHI JOTPUMYBATHUCS
HOPM MDKHAPOJHOTO TYMaHITApHOTO MpaBa, sIKE 3aCTOCOBYETHCS Y BHIIAJIKY 30POHHUX
KOH(ITIKTIB 1 CTOCY€eThCS AiTel. Takoxk aepKaBU MarOTh BXKMBATH BCIX MOKIIMBHX 3aXO/IiB,
mo0 ocobu, momoami 15 pokiB, He Opanu Ge3mocepeHbOI y4acTi y BIMCHKOBUX JifX, a
TaKOX yTPUMYBATHUCS BiJ TMPHU30BY Takux ocid mo 30poitHux cui. [Ipu BepOyBanHi 0cil,
axuM Big 15 1o 18 pokiB, nepxaBy MOBUHHI Bi/IIaBaTH MepeBary CTapIiimM 3a BiIKOM. 3TiaHO
3 CBOIMH 3000B’s3aHHAMHM 3a MDKHAPOJHUM TyMaHITApHUM NIPaBOM, IIOB’SI3aHUM 13
3aXMCTOM LMBIIBHOTO HACENEHHS MiJl 4ac 30polHuX KOHQIIIKTIB, JlepxaBu-ydyacHUI
3000B’s13aH1 BXKMBATH BC1X MOXKJIUBUX 3aXO0/I1B 3 METOIO 3a0€3MEUCHHS 3aXUCTY I1TEH, SKUX
TOPKAETHCS 30pONHUI KOH(IIIKT, Ta JOTISALY 32 HUMH [S].

Ilin wac Ham3BU4aiiHOrO ab0 BOEHHOTO CTaHy Ha WPAKTHUIl IIUPOKO
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3aCTOCOBYETHCSI TUMYAcOBE BJIAIITYBaHHSA JITEH, $Kl 3alUIIMAIUCA 0e3 0aTbKIBCHKOIrO
MIKJIyBaHHA, BKIIIOYAIOUU JIT€H, po3iayyeHux 13 poauHamu. Lle 31ilcHIOETbCS Cy)K0010 Yy
cIpaBax JIiTei Ta YIIOBHOBaKEHUMHU opraHamMu HaitioHaibHOT MOTIINii 382 MICIIEM BUSIBJICHHS
TUTHHHM, 3 ypaxyBaHHAM BUMoOT TyHKTY 31 [lopsaky mpoBamkeHHS MisUTBHOCTI OpraHaMu
OITIKW Ta MIKJIYBaHHS, 1[0 CTOCYETHCS 3aXKUCTY MPaB TUTHHU, 3aTBEPPKEHOTO TIOCTAHOBOIO
Kabinery MinictpiB Ykpainu Bin 24 Bepecus 2008 p. Ne 866. 3okpema nependadaerses,
[0 JUTUHA, KA 3aluIIuiacs 0e3 OaTbKIBCHKOrO MIKJIyBaHHS, y TOMY YHCIl AUTHHA,
pO3JydeHa 13 CiM’ €10, TUMUYACOBO MOXKE OyTH BIAIITOBAaHA Y: CIM’I0 POAMYIB, 3HAHOMUX;
CIM’10 MAaTPOHATHOT'O BUXOBATENS; MPUTYJIOK JUJIS JITEH Cily’OM y crpaBax AITeH; LEHTP
COLIIAJIbHO-TICUXOJIOTIYHO1 peadumiTanii AITeH; LEHTP COLiaJIbHOI MIATPUMKH JIT€Hd Ta
ciMeli; colliaabHO-peaduTITAlIMHUN HEHTP (AUTSIYE MICTEUKO); OyAMHOK AUTHHH, TUTSIIUMA
OYJIMHOK-IHTEPHAT CHCTEMH COLIAJBbHOTO 3aXMCTy HACEJIEHHS; CTalllOHApHY CIyx)O0y
(BIIAUICHHSI) LEHTPY COLIANBHUX CIyXk0, W0 3IHCHIOE COI[IaTbHO-TICUXOJIOTIYHY
peabuTiTaIlif0 JITeH; CTalllOHapHY CIyXK0y (BIIJUIEHHS) COIIaJbHO-TICUXOJIOT14HOT
peaburiTamii aited (HaJaHHS MOCIYTH COIIATBbHO-TICUXOJIOTIUHOI peadumiTaiii JITsaM, sKi
nepeOyBaroTh y CKIIAIHUX KUTTEBUX 00CTAaBUHAX) IEHTPY HaJaHHS COIIaTbHUX TOCTyT [6].

Sk 6aunMo, IpU TAMYACOBOMY BJIAIITYBaHHI JUTHUHU JI0 POAUYIB, 3HAHOMHUX a00
HIIOT CIM’T HE BHUPIINIYEThCA MUTAHHS MPEJICTABHUIITBA il 1HTEpECiB. Y TaKMX BUMAIKaX
3a0€3MeUyeThCS JIUIIC MOXKIIMBICTh CIMEHHOTO BUXOBAaHHS Ha IEPioj HAJA3BUYAWHOTO YU
BOEHHOT'O CTaHy, IO € AYXE BXKIUBUM Uil AUTHHH. OJHAK TUTaHHS 3aKOHHOTO
IPEICTABHUIITBA 3AIUIIAETHCS BIAKPUTUM, OCKUTBKH 3aKOHHUMU MPEICTABHUKAMHU MOKYTh
OyTH TUTbKM OaThKH, YCHHOBIIIOBAYi, OMIKYHH, IPUHOMHI OaTbKH YW BUXOBATENI, ajie¢ HE
poaudi abo 3HaloMi. Y IIbOMY KOHTEKCTI IOCTa€e MmoTpeda y 3anpoBaKEHHI THMYACOBOT
omikyd a0o0 MIKJIyBaHHA, SKi, X04 1 HE HaJal0Th CTATyCy 3aKOHHOTO MpEICTaBHHKA B
[IUBUIBHUX Ta CIMEWHUX MPaBOBITHOCHHAX, BCE K JO3BOJIAIOTH JaBaTH 3rOoAy Ha JEAKl
MpPaBOYMHU BIiJ IMEHI HEMOBHOJITHIX. 3riTHO 3 YMHHUM 3aKOHOJIABCTBOM YKpaiHW,
TUMYacoBa oImika abo MIKJIyBaHHS HE mepeadadeHi, TOMy BapTO BHECTH BIiAIOBIIHI 3MIHH
no CimeriHoro koaekcy Ykpainu. Lli 3MiHu MaroTh iepeadoavdaTvi MOXKIJIMBICTh BCTAHOBIICHHS
TUMYACOBOI OITiIKK 200 MIKITyBaHHS SK 3a 3as5BO0 0OATHKIB 13 IXHBOIO 3I'0JI010, TaK 132 3a5BOIO
1HITUX 0c10 0e3 3roau 6aThKIB, KO HEMOXKJIMBO BCTAHOBUTH 1XHE MICIIE TIPOKHUBAHHS 200
3 IHIIUX OOTPYHTOBAHUX MPUYUH OTPUMATH TAKY 3TOJY.

Ha mepion Ham3BUYaliHOTO YM BOEHHOTO CTaHY BaXKJIMBO 3a0€3MEUUTH CIMEHHE
BUXOBAaHHS JUTHHHU, BPaXOBYIOUM IpaBa Ta OXOPOHIOBAHI 3aKOHOM IHTEPECH HE TUIbKU
JTUTUHY, a ¥ 0aThKiB, 3BaXKAIOYM HA TE, IO JOCHTh YacTO TPAIUISIOTHCS BHITAJIKH, KOJHU
JTUTHHA € PO3TYYCHOIO 3 CIM €10, TIPU [IbOMY BOHA Ma€ MaTip 4 6arbka abo 000X OaThKiB.
Came TOMy HE MOKHA JIOMYCTHTH OY/b-5KE CIPOIICHHS MPOLEIYPU YCUHOBICHHS TUTUHU
B YMOBaX BOEHHOTO CTaHy, OCOOJMBO MDKIEPKABHOTO YCHMHOBIICHHS 1HO3EMIIEM ITUTHHH,
SKa € TPOMAITHHHOM Y KpaiHHu.

Omxe, nonutbHO BHECTH 3MiHHM 10 CIMEHHOTO KOJIEKCY YKpaiHH Ta JOTIOBHUTH
gactuHy mnepmry cratti 243 CiMmeiHoro kojekcy YkKpaiHu a03amoM APYruM y Takii
penakiii: «Y BHHATKOBUX BHIIJKaX 3a 3asBOXO MaTepi, 0aTbKa JUTHHU 32 iX 3101010 200 3a
3asBOIO IHIIHUX OCI0 Oe3 3rogu marepi, OaTbka, SKIIO HEMOXJIMBO BCTAHOBHUTH iX MICIIC
MPOXKMUBAaHHS YW TiepeOyBaHHS a00 3 IHIIMX TMOBAXHUX NPHUYMH X 3roJly HE MOXHA
0JIepKaTh, OPraHOM OIIKH Ta MIKITYBaHHS BCTAHOBIIIOETHCS TUMYACOBA OIlIKa, MIKJIYBaHHS
HaJ JITBMH-CUPOTAMHM 1 JITbMH, 1030aBJIEHUMHU OATHKIBCHKOTO MIKIYBaHHS, CTPOKOM JI0
OJTHOTO POKY».
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Jlep>kaBHOTO MMOAATKOBOTO YHIBEPCUTETY
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JlaroBcobka H.B., k. 10. H.,

JOTICHT Kadepu IMBUIBHOTO NpaBa Ta npouecy

OCOBJIMBOCTI HUBLILHOI BIAMTOBIIAJBHOCTI NPAIIIBHUKIB
ITPABOOXOPOHHHUX OPI'AHIB

Sk 1 BCl iHIN TpOMajssHU YKpaiHH, MPAIIBHUKHA MPABOOXOPOHHUX OPTaHiB HECYTh
BiJMOBINANbHICT, 33 BUMHEHI TPABOMOPYIIEHHSA. IXHS JiATBHICT Ge3mocepeHbo
MOB’Si3aHa 3 BUCOKMM PHU3UKOM [IJISi JKUTTS Ta 370pOB’S, OCKUIBKH Tmepeadadae
3aCTOCYBaHHS 3aXOJ[iB BIUTMBY Ha MPABOMOPYIIHUKIB ISl 3amo0iraHds abo MpUIUHEHHS
3nmounHiB. Ili 4yac BUKOHAHHS CIIYKOOBUX OOOB’SA3KIB MOJIIEHCHKI YaCTO CTUKAIOTHCS 3
OMOpOM, IO MOXE MPU3BOAUTHU 10 MOPYIICHHS MPaB IHIIKUX OCI0 Ta 3amoJiIIHHS MIKOAU
iXHIM LUBUIBHMM IMpaBaM 1 iHTepecaMm. lle BuMarae HPUTATHEHHS MOJILEHUCHKUX 10
[IUBLIBHO-TIPABOBOI BIMIOBITATBLHOCTI.

Ha namy nymKy, ¢JIiJ 3a3HA4YUTH, 110 MUBUIbHA BiANMOBIAAJIBHICTH NPANliIBHUKIB
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NMPaBOOXOPOHHUX OpPraHiB — 1¢ OOOB’SI30K TMpaIliBHUKA TPABOOXOPOHHOTO OpPTaHy
BIJIIIKO/TYBATH IIKOAY, 3aBJaHy BHACIIJIOK HOTO MPOTUIPABHUX A1H (O€3M1sNIBHOCTI) TpH
BUKOHAHHI1 CITy>)kO0BUX 00O0B’sI3KIB 200 y 3B’sA3Ky 3 iX BUKOHaHHAM [1]. ToOto, skmio aii
MPaBOOXOPOHIT NPHU3BEIM JO MareplalbHUX BTpaT, (QI3UYHOIO abdo0 MOpPaJIbHOIO
CTpaKIaHHs 1HII01 0coOH, BiH 3000B’I3aHUI BIAIIKOYBAaTH 3aB/IaH1 30UTKU.

3ayBa)XMMO, IO MUTAHHSM BiIIIKOJYBAHHS 3aIOMISTHOI IIKOJW TPHCBIYCHO SK
okpemi ct. 1176 Ta cr. 1171 B LluBinbHOMY KoAekci Ykpainu [2], Tak 1 OKpeMui
HOPMATHUBHO-TIPaBOBUN akT — 3akoH YkpaiHu «IIpo mopsaoK BiIIIKOAYBaHHS ILKOJIH,
3aB/JIaHOI TPOMAJTHUHOBI HE3aKOHHUMH JISIMH OPraHiB, 110 31HCHIOIOTH ONEpPATUBHO-
PO3IIYKOBY AISUIBHICTh, OpPraHiB JAOCYAOBOIO PO3CIIyBaHHA, MPOKypaTypu 1 cyay» [3],
SIKUH BCTAHOBJTIOE TIOPSIOK BiIITKOTYBAHHS TaKO1 IIIKOIH.

Ils BiAmoBiganbHICTH Ma€ cHeUU(pIYHUN XapakTep, OCKUIBKU TMOEAHYE B €001
IHTEpecH CyCTIbCTBA (3a0e3MeueHHs 3aKOHHOCTI Ta MPaBOIOPSIIKY) Ta IHTEPECH OKPEMOT
ocoOu (3axucT ii IpaB).

ITincTaBaMu BUHUKHEHHS IUBIJILHOI BiAMOBIiZAJBLHOCTI €:

- HNPOTUIIPABHICTh il (a1l mpalr[iBHUKA MPaBOOXOPOHHOTO OpraHy MOBUHHI
CyINepeyuTH HOpMaM [UBUIBHOTO a00 aIMIHICTPATUBHOTO TpaBa);

- HaAsSBHICTbh IIKOAM (IIKOJa MOKEe OyTH MaTepiajibHOI: BTpaTa MaifHa, T0X01y
a0b0 MOPAJIbHOIO: SKIIIO BOHA MIPHUBEJA 0 (PI3UYHUX Ta MCUXIYHUX CTPAXKIAHD;

- NIPUYNHHO-HACIIIKOBUH 3B’ 130K MK MPOTHIIPABHUMH JiIMH TIpaIliBHAKA Ta
3aMoisTHOIO IIKO/I0K0;

- BUKOHAHHS CIYy)KOOBHX OOOB’S3KIB  (IIKOJAa Mae OyTHM 3aBjaHa IIiJ 4Yac
BUKOHAHHS CITY>KOOBHX 000B’3KIB).

BaxxnmuBuM MOMEHTOM TMPUTATHEHHS BWHHUX 0CI0 0 BIAMOBIIAIBHOCTI €
MOKJIaJaHHs 000B’A3KY 3 BIJIIIKOYBAaHHS KO, 3aBAaHOi (i3UUHiM 0co01 BHACTIAOK i1
HE3aKOHHOT'O 3aCY/I>)K€HHS, HE3aKOHHOTO NMPUTATHEHHS /10 KPUMIHAJIBHOT B1IMOB1IaJIbHOCTI,
HE3aKOHHOT'O 3aCTOCYBaHHS 3200 1KHOTO 3aX0/1y, HE3aKOHHOTO 3aTPUMAaHHSI, HE3aKOHHOTO
HaAKJIaJICHHS aIMIHICTPATHBHOTO CTSATHEHHS y BUIJISI apeIliTy Yd BHIPABHUX POOIT HA
Jiep>KaBy B IOBHOMY 00CsI31 HE3aJIe)KHO BiJl BUHM ITOCAJIOBHX 1 CIY>KO0OBUX 0Ci0 oprany, 1o
3MIMCHIOE OTIEPATUBHO-PO3IITYKOBY AISUTBHICTh, JOCYIOBE PO3CIITyBaHHS, MPOKYpaTypH
abo cyny [2].

EnemeHnT BuHH, SK CKJIaJi0Ba MPABOMOPYIIEHHS, BIACYTHINH y BUNAJKaX 3aBJIaHHS
IIKOJAW OpraHaMu, IO 3IMCHIOIOTH ONEPATHBHO-PO3IIYKOBY IISIBHICTh, Ji3HAHHS a00
mpokypaTyporo. Ha Hamr mormsm, mo3uilis 3aKOHOJABIS MIOJ0 TOKJIANaHHA OOOB’SI3KY
BIJIIITKOAYBAHHS 3amOJIIHOI IMKOAM Ha JepXkKaBy € IUIKOM JIOTIYHOIO, aJKe y pasi
BIIIIKOMYBaHHSA  30WTKIB BHHHUM  TIPAIliBHUKOM, SKICTh  KaJpOBOTO  CKJIaJIy
MPaBOOXOPOHHUX OpraHiB morida 0 moctpaxkgatd. Kpim Toro, nepkaBa, SK TapaHT
HAJIE)KHOTO BUKOHAHHS CBOIMH CIIY)KOOBISIMU JIep>KaBHUX 3aBllaHb, 30KpemMa y cdepi
MPaBOOXOPOHHOI ISITBHOCTI, TOBMHHA BIAMOBIAATH 3a IXHI HETIPABOMIpHI Aii.

Heo0xixHO 3BepHYTH yBary Ha Te, 110 I10CaJI0Bi 0COOM ITPaBOOXOPOHHUX OPTaHiB SK
cy0’€KTH TTPOTHIIT KOPYMITIi HECYTh IMBUILHO-TIPABOBY BiAMOBINANBHICTh HA Mi/ICTAB1 Ta B
nopsiAKy, BusHaueHomy LluBUIbHUM KonekcoM YkpaiHu [2] Ta 3akoHoMm Ykpainu «IIpo
MOPSZIOK BIAIIKOYBaHHS IIKOIM, 3aBJaHOT TPOMAJITHUHOBI HE3aKOHHUMH JIISIMU OpTaHiB,
110 3A1MCHIOIOTH ONIEPATUBHO-PO3IIYKOBY JIISUIBHICTh, OPraHiB IOCYI0BOr'0 PO3CIIyBaHHS,
MPOKypaTypu 1 cyay» [3].

Ha cporomHi 3araJbHUM HOPMATHBHUM JIOKYMEHTOM, SIKUU PETYIIO€ MHTAHHS
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MartepialibHO1 BIAMOBIIATBLHOCTI Cly:K00BIIiB, € Konekc 3akoHiB npo npatto [4]. Bkazanuii
JOKYMEHT B)KE€ € 3aCTapuiuM, HE B MOBHIM Mipi BIAMOBIIAI0Th CYYaCHUM peaisiM KUTTS Ta
HE B10OpakaroTh 0e3nocepeHbO crieun(iKy MPUTATHEHHS NPalliBHUKIB IPABOOXOPOHHUX
OpraHiB sIK Cy0’€KTIB O MaTepiaJibHO1 BIAMOBiNaNbHOCTI. OKpIM IIHOTO, MPUTSATHEHHS
BUHHUX OCI0 10 MarepiaiabHOI BIANOBILAANIBHOCTI BIAIpa€ HaWMEHLIE 3HAYEHHS s
(opMyBaHHS 3arajibHOCYCIIIBHOI JYMKH J0 JIISJIbHOCTI MPABOOXOPOHHUX OpPraHiB, B TOMY
quCIi 1 B cepl MpOoTU Il KOPYIIIi.

OTXe, OCHOBHUM aBJIaHHSAM MPAIlIBHUKIB IPABOOXOPOHHUX OPraHiB € 3a0€3MeUeHHs
my0Os1iyHOi Oe3meKku 1 MOPSAKY, OXOpOHa MpaB 1 CBOOOJ JIFOAWHHU, a TaKOX IHTEPECIiB
CyCHUILCTBA 1 IEpKABU, TPOTUIIsI 3TIOYMHHOCTI, HAJJAHHS B MEXaxX, BU3HAYEHUX 3aKOHOM,
nociyr 3 gonomoru oco6am. I1ix yac iXx BUKOHaHHS MpaliBHUKU TPABOOXOPOHHUX OPTaHiB
AK TPEJICTABHUKY JIepXKaBU, NOTPAIUISIOTh MMiJl NWIbHY yBary 3 OOKy rpomMaachKocTi. Bifg
HUX BHMAaraloTh NTpoQeciiHOrO BUKOHAHHS CBOiX OOOB’SI3KiB, JOTPUMAHHS MpPaBHII
TaKTOBHOCTI, ~MOPaJbHO-€TMYHUX HOPM TolO. BojaHowyac, KOJIM  MpaliBHUKA
PABOOXOPOHHUX OPraHiB CTalTh 00’€KTaMH OOTOBOPEHHS, 30KpeMa, y KOHTEKCTI
BYMHCHHS HUMH TIEBHUX MPABONOPYIIEHB, II6 HETATUBHO MO3HAYAETHCS K HA IX JLTOBIN
penyranii, Ha penyranii HanionansHoi nomimii Ykpainu, Tak 1 Ha CTaBJI€HHI CYCIHUJILCTBA
70 JIepaBU SIK JI0 rapaHTa Oe3Meku mpaB 1 cBoOoa oci0. TakuMm YMHOM, KOJIM TIiJT 4Yac
BUKOHAHHS CJIY>KOOBUX OOOB’SI3KiB TPAI[IBHUKA IPABOOXOPOHHUX OPTaHiB 3aBAaIOTh
MIKOAW I1HIIMM oco0aM, Taki Jii MOXHa BH3HAaBaTH TMPAaBOMIPHMMH 1 TIOKJIaJaTH
BIIIKOJYBaHHS HE Ha JepkaBy, a Ha TMOpYIIHHKA, 4Yepe3 SKOTO MpaliBHUKY
IPAaBOOXOPOHHUX OPraHiB JOBEJIOCS BiABEpTATH OUIBIIY IIKOAY 1 NepeOyBaTH y CTaHi
KpalHbO1 HEOOX1HOCTI.

Ha namy aymKy, 4uHHI HOpMH, III0 BPETYJILOBYIOTh MaTepiajabHy BIAMOBIIATBHICTH
HOCSITh PO3PI3HEHHMI XapakTep Ta MOTPeOYIOTh BIOCKOHAJEHHS IUISIXOM 3aKpIIUICHHS B
CreliaIbHOMY 3aKOHI, II[0 YITKO YHOPMYE 111 TUTaHHS.
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HaBuanbHO HayKOBOIO IHCTUTYTY IpaBa
HaykoBuii kepiBHuKk: O0puBkina O. M.
K.[EJI.H., JIOLEHT, TOLEHT Kadenpu
Kadepu IUBUTLHOTO MpaBa Ta MPoLeCy
Jlep>kaBHOTO MOAATKOBOTO YHIBEPCUTETY

AKTYAJIbHI IPOBJIEMHU IHTEJEKTYAJIBHOI BJIACHOCTI B
EINIOXY HITYYHOI'O IHTEJEKTY

[IIBMIKKI PO3BUTOK TEXHOJOTIH IITYYHOT'O IHTENEKTY, 3JaTHUX TCHEPyBaTH
OpUTiHAIBHI TBOPU MHUCTEIITBA Ta JIITEPATypPH, CTABUTH MEPE]] CYyCITUIBCTBOM HH3KY HOBUX,
HEOpJMHAPHUX BUKJIUKIB, TOB'I3aHUX 3 BU3HAUEHHSIM aBTOPCTBA, 3aXMCTOM MpPaB BJIACHUKIB
JaHUX, sIK1 BUKOPUCTOBYIOThCS 1715t HaBuaHHs LII-Mopenei, Ta MOKIMBOCTSIMU MATEHTHOT'O
3aXUCTYy pe3yJbTaTiB POOOTH IITYYHOIO 1HTENEKTY. BiCyTHICTh aJIeKBaTHOTO MPaBOBOTO
pEryiioBaHHs B Il cdepl CTBOPIOE 3HAYHI MEPEIIKOAM [JIs TOJAJbIIOr0 PO3BUTKY
IHHOBAI[I{ Ta OPO/XKY€E HEBU3HAYEHICTH II0JI0 IPABOBOIO CTAaTyCy YYaCHUKIB PUHKY, IO
BUKOPHUCTOBYIOTh TEXHOJOT1i IITYYHOTO 1HTEIEKTY.

Ha nymky aBropa «mrtyunuii iHTenekt (artificial intelligence, Al) — 1e meroxn
3MYCUTH KOMIT'IOTEp YM MPOrpaMHe 3a0€3MEUCHHS] «MUCIUTH» SIK JIOACHKUIA MO30K. Lle
JOCSITAETHCS MIJIIXOM BHBYEHHS 3aKOHOMIPHOCTEH poOOTH JIFOJCHKOTO MO3KY Ta aHAI3y
KOTHITUBHUX TIpPOIeCiB. Pe3yabTaroM IMX IOCIIKEHB € PO3poOKa IHTEICKTYaJbHOTO
IIporpaMHOTro 3a0e3MeueHHs Ta cucteM» [1].

Ha namry nyMKy «iHTelIeKTyallbHA BIIACHICTh — I1€ O€3MOCEPEeIHbO TIpaBa 0COOH Ha
PE3YNBbTaTH CBOET TBOPUOI AISUTBHOCTI B XYAOXKHIN, HAYKOBIH, IHHOBAIlIHHIM, BUPOOHUYIN
Ta HIMUX cdepax, M0 BUCTYMAIOTh 00’ €KTaMH IMBUIBHUX BIJHOCHH Yy TMpaBa CyO’ €KTa
BOJIOJ[ITH, KOPUCTYBATHUCS 1 PO3MOPSAKATUCS pe3yldbTaTaMU CBO€1 1HTEIEKTYalbHO1
IisIbHOCTI» [2, ¢. 37].

[IBunkuii mporpec IMTYYHOTO IHTENEKTY BHKJIMKAE TMOTpeOy B Meperisii
dbyHIaMEeHTaTbHUX 3acaj IHTEJICKTYyaIbHOI BIACHOCTI. TpanuIliifHi MOHSATTS aBTOPCTBA,
OpPHUTIHAJIBHOCTI Ta BOJIOAIHHS IHTEJCKTyaTbHHUMH TBOPIHHAMH, C(POpMOBaHI B €MOXY
AQHAJIOTOBMX TEXHOJIOT1M, 3IMITOBXYIOTHCS 3 HOBUMH BHKIHWKaMH B IudpoBy epy. [a
KIFOYOBI TMHTAHHS, M0 BUHUKAIOTh HA IBOMY IMEPEXPEeCcTi, MOTPEeOYIOTh AETaTbHOTO
pO3TIIALY:

1. Konueniiss opuriHaibHOCTI, $iKa JIEKUTh B OCHOBI aBTOPCHKOIO TMpaBa,
BUSIBJIIETHCSI HEJIOCTATHHOIO ISl aJIEKBATHOTO OIIHIOBaHHS TBOPiB, cTBopeHux LI, Amxe
ANTOPUTMH, HABYAIOYKCH HA BEJIMUE3HUX 00CATAX TAHUX, 3/1aTHI TCHEPYBAaTH KOHTCHT, SIKUH
€ OJIHOYACHO HOBMM Ta 3aCHOBAHUM Ha BX€ ICHyrOUMX iAesx. Lle cTaBuThb mijg CymHIB

33


https://ojs.dpu.edu.ua/index.php/irplegchr/article/view/85
https://ojs.dpu.edu.ua/index.php/irplegchr/article/view/85

TpaJULIHE PO3YMIHHS aBTOPCTBA K PE3YJIbTATy IHAUBIIYaJIbHOI TBOPYOi MISJIBHOCTI
moauHu. IlpaBoBa cucteMa ONUHSAETHCS NEpel HEOOXIAHICTIO PO3POOUTH HOBI KpUTEpIi
aBTOPCTBA, K1 O JO3BOJIWJIM BU3HAUWTH, KOMY HajeXaTh MpaBa Ha TBOPHU, CTBOPEHI 3a
JOTIOMOT OO IITYYHOTO 1HTENEKTY. KpiM TOTro, BUHMKAE MUTaHHS MPO BiAMOBIIAIBHICTD 3a
MOpYIIEHHS! aBTOPCHKUX mpaB, skio LI BukopucTtoBye 3axuineHi aBTOPCHKHM IPaBOM
JlaH1 111 CTBOPEHHSI HOBUX TBOPIB.

2. 3aKOHO/JABCTBO MPO IHTEJIEKTYyaJIbHY BJIACHICTh, CTBOPEHE B €IMOXY, KOJIHU
TBOPUICTh OyJia HEPO3PUBHO MMOB'A3aHAa 3 JIIOJICHKOIO AISIbHICTIO, CbOT'OJIHI 31IITOBXYETHCS
3 HOBUM BUKIIMKOM — PO3BUTKOM IITYYHOTO iHTeNeKTy. [IIBuaAKMiI mporpec TeXHOIOTIH, 110
J03BOJIAIOTh MAIlIMHAM CTBOPIOBATH TBOPYI POOOTH, BUMAra€e KapJUHAIbHOI MEPEOLIHKU
ICHyIOUMX MpaBoBUX HOpM. HeoOximHO po3poOUTH HOBI MEXaHI3MH  3aXHCTY
IHTEJIEKTYaJIbHOI BJIACHOCTI, SIKI BPaXxOBYBaTUMYTh OCOOJMBOCTI TBOPYOCTI IITYYHOTO
IHTENEKTy, YITKO BU3HAYMBIIHM TOHATTA aBTopcTBa it LlI-cuctem Ta BCTaHOBUBIIH
IpaBujia BOJIOIIHHS MTPaBaMH Ha Pe3yabTaTH IXHBOI MisSTTLHOCTI.

VY KOHTEKCT1 CTPIMKOTO PO3BUTKY IITYYHOTO IHTENEKTY, MDKHApOAHI OpraHizanii,
taki sk BOIB[3] Ta OECP[4], BinirpatoTh He3aMiHHY POJIb y HaJaroJKeHHI I100aqbHOTO
Jianory Ta MONIYKy CHUIBHUX pillleHb. IXHI 3yCHIIs CHPAMOBAaHI Ha TapMOHI3allilo
PI3HOIUTAHOBUX HAIIOHANBHUX MiAX0AiB a0 perymoBanHa [1II, 3a0e3neueHHs 3axucTy
THTEJIEKTYaJIbHOI BIACHOCTI B €MoXy HU(GPOBUX TEXHOJIOTIH, a TaKOX pO3POOKY €TUYHUX
pamok juist BianoBinanesHoro Bukopuctanusa . CroiBmpars Ha MDKHApOJHOMY pPiBHI €
HEOOX1THOIO YMOBOIO JIJISi CTBOPEHHS Mepe0auyBaHOro Ta CTaOUIBHOTO CEPEIOBUIIA, SKE
CTUMYJTIOBAaTUME 1HHOBAIIIi Ta CIIPUATUME TJIO0ATBEHOMY 100pPOOYTY.

OCKUTBbKM IITYYHHUM IHTEJEKT BCE YACTIIIE BUKOPUCTOBYETHCS JIJISi CTBOPEHHS HOBHUX
TBOPIB, ITOCTA€ MUTAHHS PO BIAMOBINAILHICTG 3a iXHiH 3MicT. [[uBinbHUI KOAEKC YKpaiHU
a came cratti 1167-1174 nepenbauaroTs, 110 «KOKHA 0c00a BIAMOBIIAE 3a IMIKOY, 3aBAaHy
il mporunpaBaumu nismu» [S]. Ognak, y Bunaaky 3i 1II, Bu3nauenns cy0'ekta, 1o Hece
BIJIITOBIIAJIBHICTD, YCKIQIHIOEThCS. Takok, HAM HE BIJIOMO UM 11€ PO3POOHUK aJrOPUTMY,
BJIACHUK 0a3u naHux, Ha ki HapuaBcs 111, yu cam LI sk camocTiiina oquHMIS Oyae HECTH
BIIMOBIANBHICT. KpiM TOro, HEOOXIAHO BHU3HAYMTH MEX1 BIIMOBITAIBHOCTI 3a
MOPYIICHHS aBTOPChKHUX TpaB, kim0 I BUKOPUCTOBYe 3axuIleHi aBTOPCHKUM IPaBOM
JaHi JUIsl CTBOPEHHSI HOBUX TBOPIB.

[TinBomsun MiICYMOK, HEOOXITHO 3a3HAYUTH, IO MBHAKHNA PO3BUTOK IITYIHOTO
IHTEJNIEKTY BHKJIMKae MOTpedy B paguKaibHIA TpaHcpopMallii CUCTEMH 1HTENEKTYalbHOT
BJIACHOCTI. TpaauIliiHi MOHITTS aBTOPCTBA Ta OPHUTIHAIBHOCTI, CTBOPEHI IS JIFOACHKOT
TBOPUYOCTi, OLIbIIE HE MOXKYTh AJEKBATHO OXOIUIIOBATH TBOPHU, CTBOPEHI IITYYHUM
iHTeNnekToM. BukopucTanHs Benukux o0csriB nanux st HaBdaHHs [I-monxeneit mignimae
MUTAHHA PO MOPYIICHHS aBTOPCHKUX MPaB Ta HEOOX1IHICTh BCTAHOBJICHHS HOBUX MTPaBUII
BUKOPHUCTaHHS JaHUX. ToMy Imepel CyCHUILCTBOM IIOCTa€ 3aBAaHHS PO3POOUTH HOBI
MPaBOBI MEXaHI3MH, sIKi 0 3a0e3neqryii 0agaHCc MK 3aXHUCTOM IHTEIEKTYallbHOT BIACHOCTI
Ta CTUMYJTFOBAHHSM 1HHOBAI[IN B TATy31 IITYYHOTO 1HTENEKTY. Lle BUMarae criabHUX 3yCHITh
IOPUCTIB, TEXHOJIOTIYHUX EKCIEpPTIB Ta 3aKOHOJABIIB JUIsi CTBOPEHHS HOBOi MPaBOBOi
paMKH, sika BIANOBIIaTUME BUKJIMKAM LIU(PPOBOT EPH.

Chnucok BUKOPUCTAHHUX JIZKECPEJI:
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MO3ACYJOBUM MOPAJIOK 3AXUCTY ABTOPCBKHUX TA CYMIZKHHUX
ITPAB

ABTOpPCBKI Ta CYMDKHI TIpaBa € BaXJIMBOI CKJIAJOBOIO TpaB CYO’ €KTIB
IHTEJIEKTYallbHOI BJIACHOCTI Yy CY4YaCHMX TIpaBOBigHOCHMHax. [IpaBo IiHTEIEKTyaJlbHOT
BJIACHOCTI Ta TBOPYOI JISIIBHOCTI BiAmoBigHO 10 KoHcTuTyIii YkpaiHu € HEmOpyITHUM.
3okpema, Koncruryniss Ykpaiau B c1. 41 3akpimitoe, mo: «KoxxeH mMae mpaBo BOJIOJITH,
KOPHCTYBAaTHCS 1  PO3MOPSKATUCS  CBOEIO  BIACHICTIO,  pe3ylbTaTaMH  CBOET
IHTEJIEKTYallbHO1, TBOPYOi nisibHOCTI» [1]. LluBinbHMIT KOeKe YKpaiHu, 30KpeMa B 4.2 CT.
418 3akpinuB HEOOXITHICTh 3aXUCTY PE3yJIbTaTiB IHTENEKTYaIbHOT Ta TBOPUOI JISITBHOCTI:
«HIXTO HE MOKe OyTH 1M030aBIICHUI MpaBa IHTENEKTYaIbHOI BIACHOCTI YU OOMEKECHUN Y
Horo 3MilicHEHHI, KpIM BHMAJKiB, mepembaueHux 3akoHom» [2]. Kpim Toro, mms
3a0e3MeUeHHs] MOKJIMBOCTI peaiizaiii BCeOIYHOTO pPO3BUTKY TpPOMAJsH, B CT. 54
Koncrutymii Vkpainu, 3a3HadueHo, WIO: <«JepkKaBa TapaHTye CBOOOMY JiTEpaTypHOI,
XYZ0’)KHBO1, HAYKOBO1 1 TEXHIYHOI TBOPYOCTI, 3aXUCT IHTEIEKTyalbHOI BIIACHOCTI, IXHIX
aBTOPCHKUX TMpaB, MOPAIBHUX 1 MaTepiallbHUX IHTEPECiB, M0 BUHUKAIOTH Yy 3BSI3KYy 3
PI3HUMH BUJAMU THTEJIEKTYalbHOI MisTbHOCTI [1]. PasoM 3 ThM, He3Ba)karouw Ha rapaHTii
Ta 3aKOHOJABYUH 3aXUCT PE3YNbTATIB IHTEIEKTYAIbHOI MISIIBHOCTI BUHUKAIOTHh BUIIAJIKH,
KOJIM TaKi MpaBa NOPYIIYIOTh, a 3aXUCT KX MPaB MOXKE BIIOYBATUCS SIK Y CYJOBOMY, TakK 1
B 1103aCy/IOBOMY TIOPSIIKY.

[To3zacynoBuil MOpSOK 3aXMCTY aBTOPCHKUX Ta CYMIKHHUX IpaB HaOyBae aenaii
OUIBIIOT BAXKIJIMBOCTI B YMOBAX HIBUJIKOTO PO3BUTKY HU(PPOBUX TEXHOJIOTH Ta Tiodamizarii
iHdopMariitHoro mnpoctopy. TpaauiliiiHi CyAoBI MeXaHI3MH, XO4a W 3aJIMIIAIOTHCA
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e(eKTUBHUMH, IPOTE BOHU JOBOJI YaCTO € TPUBAIUMH Ta MATEpIaIbHO 3aTPATHUMH, 110
CHOHYKA€ J10 MOUIYKY aJlbTEPHATUBHUX CIIOCOOIB BUPIIIEHHS CIOPIB.

Ha mibxHapogHOMY PiBHI PO adbTEPHATUBHUMN 3aXUCT aBTOPCHKUX 1 CYMIKHUX ITPaB
3a3HAYAETHCS B KUTHPKOX BXKJIMBUX aKTaX, OJHUM 3 SKUX € bepHChbKa KOHBEHIlS PO
OXOPOHY JIITepaTYpPHUX 1 XYJIOKHIX TBOPIB. X0ua BOHA HE MICTUTh MPSAMOI CTaTTi, siKa O
nependadaiza Mo3acyJOBHH 3aXHCT MpPaB IHTENEKTYalIbHOI BIIACHOCTI, MPOTE€ OCHOBHOIO
MeToro KoHBEHIIIT € BCTAHOBJIEHHSI MIHIMAJIBHUX CTaHJIAPTiB OXOPOHHU aBTOPCHKUX MpaB y
KpaiHaX-y4acHUIIIX Ta 3a0e3MeUCHHS HAI[IOHAILHOTO PEKUMY JJIs yCix aBTopiB [3].

bepHChKa KOHBEHIIIS 30Cepe/HKeHa Ha TapaHTIAX CyOBOTO 3aXUCTy PaB aBTOPIB y
BUITQJIKaX TMOPYIICHHS, OJHAK 3aJIUIIAE JIepKaBaM-YYaCHHISIM IPaBO BU3HAYATH 1 IHIII
CHOCOOM 3aXUCTY SIKIi MOXKYTh 3aCTOCOBYBAaTHMYTHCS JJII OXOPOHH aBTOPCHKUX MpaB, a
TaKOX MPUJILISE yBary 00poThO1 3 KOHTpa(aKTHOI MPOIYKIIIEIO 1 3a0€3MEUCHHIO BUILIIATU
roHopapis. Lle o3Hauae, 1m0 KpaiHu MOXKYTh BKIIOYATH I103aCYI0BI MEXaH13MHU 3aXUCTY, TaKi
K Mejiallis, apoiTpaXk Ta I1HIIL, Y CBOE HalllOHAJbHE 3aKOHOAABCTBO, ajie TaKl MEXaHI3MU
Oesnocepenubo He mnependadeHi texkcrom Koupenii. Ilpore BimmoBigHO 70 cTarTi S
bepHCchKOi KOHBEHITii, aBTOpPYM MAalOTh NMPaBO Ha 3aXHWCT CBOIX TBOPIB y BCiX KpaiHax-
yuacHuIsiX KonBeHIlii 6e3 HeoOXiTHOCTI BHKOHAHHSA Oyab-ikux dopmanbHocTed. [le
TIOJIOXKEHHSI CTOCYEThCSI 3aralIbHUX TPUHIUIIB 3aXHCTy, ane cama KOHBEHIlis 3aiMinae
KpaiHaM-y4acHHIISIM MOJKJIMBICTh BUOOPY KOHKPETHHUX METOJIB MPABOBOTO 3aXHUCTY, IIO
MOKYTh BKJIIOUATH K CYJIOBI, TaK 1 103acy/10B1 3acodu [4].

3aKOHOJAaBCTBO YKpaiHM Ta MIKHApOJHI Yroju, Taki K YToJa Mpo TOPrOBENbHI
acCIleKTH TIpaB 1HTeJIeKTyanbHO1 BiaacHOocTi (nmami - YTPIIIC) neranpHie po3BHBAIOTh
NUTaHHS aJbTEPHATUBHOIO BHPIIIEHHS CIHOpIB Yy cdepl aBTOPCHKUX TMpaB. Yrojaa
BCTAHOBJIIOE JICTAJIbHI IIPaBUIIa JAJI 3aXUCTY MPaB IHTEIEKTYalIbHOI BIACHOCTI, BKIIFOYHO 3
aBTOPCHKUMU Ta CYMDKHUMHM IIpaBaMH, 1 repedayae MOKIUBICTh 3aCTOCYBAaHHS CIIOCOO0IB
aJbTEPHATUBHOTO BHpimieHHs cropiB. 3okpema B 4. 1 c1. 41 YTPIIIC 3a3naueno, mio
«Ynenu Yroau moBMHHI rapaHTyBaTH €()EeKTUBHI 3aX0/Id MPOTH Oy Ib-SIKO1 i, 1110 MOPYIIy€E
mpaBa I1HTEIEKTYaJdbHOI BJIACHOCTI, IO IMJIATAIOTh M II0 YTOIYy, 30KpeMa IIBHAKI
3aX0/M, CHOPSIMOBaHI Ha HEIOMYIIEHHS MOPYIIeHb, Ta 3aXOAH, IO CTPUMYIOTh BiJ
nogabuXx mopymeHby [5]. Takox, y 4. 2 cr. 41 3raganoi Yroau, 3akpilieHO, IIO:
«IIPONETYPH, IO CTOCYIOTBHCS 3aXHUCTy IpaB IHTEICKTYyaJIbHOI BJIACHOCTI NMOBHWHHI OyTH
CIpaBeNIMBUMH Ta HEylepeKeHnMU. BoHM He MOBUHHI OyTH 0O€3Mi/ICTaBHO YCKIaAHEHI
a00 BapTICTh 1X 3/1IICHEHHS HE TOBUHHA OYTH BUCOKOIO 200 CYIIPOBOKYBATHCS 3HAYHUMU
MaTepiaIbHUMH 3aTpaTamMu, MICTHTH O€3MiJCTaBHI 4YacoBl OOMeXeHHsI a00 HeBUIIpaBAaH1
3aTpuMKm» [5]. Buxoasum 3 aHami3y cTaTTi, KOHCTaTY€EMO, IO TaKi aIbTePHATUBHI ClTIOCOOU
3aXUCTy MAalTh OyTH MIBUAIIMMH Ta MEHII EKOHOMIYHO 3aTPAaTHUMU TPU BOMY
30epiraroyn  CIpaBeUIMBICTh Ta HEYMEPEDKEHICTh. MUDKHApOAHI aKTH JOCTATHBO
OPUAUIAIOTE YBary MOJKJIMBOCTI BHUPINICHHS CIOPIB y M03aCyJOBOMY TOPSIKY, IO
JI0TIOMarae 3MEHIITUTH K Cy/I0B1 BUTPATH 3asiBHUKA TaK 1 TPUBATICTH MPOIIECIB.

3anpoBa/)KeHHs] aTbTEPHATHBHUX CIIOCOOIB BPETYJIIOBAHHS CIOPiB HAaOyBae Bce
OuThIIOl MONyIApHOCTI, 30kpeMa Pymuunpka O.I1. Ta Marace-/lemunac 10.1. 3a3Haqgarors,
mo: «aaHa (opMa 3axMCTy aBTOPCBKUX MpaB 1 3aKOHHUX IHTEPECIB TBOPIIB Ta
MPaBOBJIACHUKIB HA CY4YacCHOMY €Tami PO3BUTKY CYCHUIbCTBA HaOyBae Bce OUIBIIOTO
3HaueHHs. Taka NOMmyJsipHICTh 00YyMOBJIEHA €PEKTUBHICTIO 1i BUKOPUCTAHH» [5].

VYkpaiHa, sIKk y4aCHUK OCHOBHUX MIKHApOAHUX YroJl y cepi aBTOPCHKOIO Ipasa,
TaKoXX mependavae MOXKIMBICTh MO3aCYJIOBOIO 3aXHUCTy MpaB Ha HAIlIOHAJIHHOMY PIBHI.
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AHani3yroun 3aKOHOJIaBCTBO YKpaiHM, 10 MO3aCyJOBHX MEXaHi3MIB MOXKHa BIJHECTHU
HACTYNHI: Meniamis, apOiTpax, HOTapialbHUM 3aXHUCT, TPETEUChKE CYIOYMHCTBO,
neperoopu, touio [7, c. 305 — 319]. Bonu n03BOMAIOTH 30€pertv KOH(IAEHIIHHICTD,
3MEHIIUTH BUTPAaTH Ta 3a0€3MEeYUTH ONEpPaTHUBHHUMA 3aXHCT TMpaB IHTEIEKTyaJbHOI
BJIACHOCTI.

[Ipo mpaBo Ha 3acTOCyBaHHS aJbTEPHATUBHUX CHOCOOIB 3aXUCTy TIpaB
IHTEJIEKTYaJIbHOI BJIACHOCTI NepenyciM 3a3HavaeTrbcsa B LuBinbHOMY konekci YKpaiHw,
SAKUU BCTAHOBIIIOE TaK1 1103acy10B1 (POPMHU 3aXUCTY SIK HOTapiadbHUM 3axXUCT (cTaTTs 18) Ta
camo3axucT (ctarts 19), a Takoxk 3aKpimutoeThes B ¢T. 54 3akoHy Ykpainu «IIpo aBTopcbke
MpaBoO 1 CyMDKHI IpaBa», 30KpeMa 3a3Hadae, II0: «3aXUCT OCOOMCTHX HEMaWHOBUX 1
MalHOBUX TMpaB CYO’€KTIB aBTOPCHKOrOo TpaBa Ta/abo Cy0’€KTIB CYMDKHHUX IIpaB
3IMCHIOETHCS B TIOPSIIKY, BCTAHOBJICHOMY aIMIHICTPATUBHUM, ITUBUILHUM 1 KpUMIHATBHUM
3aKOHOJABCTBOM» [8], a OT)Ke JUCIO3UTHUBHE LMBUIbBHE 3aKOHOJABCTBO HE 3a00pOHSE
3aXUIIaTH aBTOPChKE MPABO 1 CyMDKHI MpaBa IHIIKMMHU 3ac00aMu, sIK1 YITKO He nepeadadeHi
3aKOHOJJABCTBOM.

Takox, BianmoBigHO 110 cT. 52 3V «IIpo aBTOpCHKE MPaBO 1 CYMDKHI ITpaBa» Ta 3aKOHY
Vkpainu «IIpo edexTrBHE ynpaBiiHHS MaiiHOBUMM TIpaBaMH IPaBOBJIACHUKIB y cdepi
aBTOPCHKOTO MpaBa 1 (a00) CyMDKHUX MpaBy, OPTraHU KOJIEKTUBHOTO YIPABIIHHS HAJAAl0Th
MOJKJTMBICTh MPABOBJIACHUKAM 31MCHIOBATH YIIPABIIHHSA CBOIMHU MTpaBaMH Ha KOJEKTUBHIN
ocHoBi. L{i opranizamii MOXyTb 3A1MCHIOBAaTH KOHTPOJIb 3a BUKOPHUCTAHHAM TBOPIB Ta
30upaTy BUHAropojy, 10 TaKOXK € 1103aCy10BUM MEXaH13MOM 3axucTty [9].

OTxe, MiICYMOBYIOYHM, BapTO 3a3HAYUTH, 110 [103aCyIOBUIl MOPAJOK 3aXUCTy
aBTOPCBKUX 1 CYMDKHMX IpaB € Ba)JIMBOIO aJbTEPHATHUBOIO JJsi CYyO’€KTIB MpaBa
IHTEJEKTyaJIbHOT BIIACHOCTI, SIK1 IPAarHyTh €(EKTUBHO 3aXUILATH CBOi IpaBa 0e3 3BepHEHHS
10 cyny. MixkHapoaHe Ta yKpaiHChbKE 3aKOHOAABCTBO IMPOINOHYIOTh KUIbKa MEXaHI3MIB,
TaKUX K Meiallis, apoiTpax, TpeTelchbke CyJI0UYNHCTBO, HOTapiadbHUM 3aXHCT Ta 6arato
IHITUX, 110 JO03BOJISIOTH BHUPINIYBATH CIOPU IIBUAINE, 3 MCEHIIUMH BHUTpaTaMH 1
30epeKeHHSIM KOH(QIIeHIIMHOCTI. BpaxoByloun TEHIEHINi PO3BUTKY IPAaBOBITHOCHUH Y
1M (pOBOMY CBiTi, OHJIAWH-THCTPYMEHTH TaKOXX HaOyBarOTh AeAani OUTBIIOr0 3HAYCHHS.
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Boitnasmosnu Oubra BitasiiBHa
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HHI npasa /lep>xaBHoro

MOJIaTKOBOT'O YHIBEPCUTETY

HaykoBuii kepiBHUK:

Oopuskina O.M., k. nies. H.,

JOLEHT Kadeapy HUBUIBHOIO IIpaBa Ta IPOLECY

OCOBJHUBOCTI IOIOBOPY KYHIBJI-MTPOJAKY KBAPTHUPH 3A
IOUBIVIBHUM 3AKOHOJABCTBOM YKPAIHHM

He3paxkarouu Ha CKJIaAHY BIHCHKOBY CUTYAIIil0, )KUTTS Ha OLIBIIIN YaCTHHI TEPUTOPIT
HAIIIOi KpalHu TpuBa€. XBWJISA BHYTPIIIHLOI MIrpallii mpu3Bena 10 30UIbIICHHS ITOIMUTY Ha
xuTi0. COTHI THUCAY YKPATHCBKUX POAMH TMOTPEOYIOTH NOAATKOBOro >XKuTia. HaBith y
BOEHHHMH Yac JerajabHO MOJKHA IIPOBOIUTH OYAIBEIbHI pOOOTH Ta KyITyBaTH HOBO30YI0BaHY
HEPYXOMICTh Y O€3IEeYHNUX 30HaX, THM OUIbIIE, 1[0 PeECTPAIlis IOPHINIHIX 0CI0 BIIKPHUTA 1
€ MOXKJIMBICTh YKJIAJIaTH JOTOBOPH KYIIBII-MIPOJAXy HepyXoMocTi. BinmoBigHo mo crarri
655 [usinpHOTO KOJIeKcy YKpainm (nani - IIK Ykpaiau), «3a 1oroBopoM KyIiBIi-IIPOIaXKy
OJIHAa CTOpOHa (TpoJaBelh) nepeaae abo 3000B'I3YETHCS MepeIaTi MAHO (HEPYXOMICTh) y
BJIACHICTh JIPYrid CTOPOHI (TOKYIIIEBi), a IOKYIEHb 3000B'SI3y€ThbCs MPUUHATH abo
MPUHHATH MaliHO (HEPYXOMICTD) 1 CIUTATUTH 3a HHOTO IEBHY IPOIIOBY cymy» [1].

JloroBopy KyMiBII-MPOAaKy HEPYXOMOCT1 OXOIUTIOIOTH 3€MEJNIbH1 JTUISTHKH, 3eMEIbHI
KOMIIJIEKCH, JKUTIOB1 OyTMHKY (KBAapTUPH) Ta 1HIIIE HEPYXOMe MaiHO. BianmoBiaHO 70 cTaTTi
382 [luBinbHOTO KOAEKCY YKpaiHH, «KBAPTUPOIO € 130]b0BAHE MPUMIIICHHS B KUTIOBOMY
OyIuHKY, IpU3HAYCHE Ta MPUAATHE JIJISl TOCTIHHOTO MPOKUBaHHD» [1].

3arajgomM, mpu KyMiBIi-MIPOJaXXy KBApTUPH HA TIEPBHHHOMY PHUHKY HEPYXOMOCTI
JIOTOBIp KYHIBII-MPOJAXy HEPYXOMOCTI CKIAJAa€Tbcsi 3 OCHOBHOIO JIOTOBOPY Ta
MONEPEAHHOT0 I0TOBOPY, K1 BIAPI3HAIOTHCS 32 XapaKTEPOM CBOT'O CTATyCy Ta 3000B's13aHb.
BignosigHo 10 ctarTi 635 LlMBUIBHOTO KOJEKCY YKpaiHH, «IOMEPEAHIM JTOTOBOPOM €
JIOTOBIp, 3a SIKUM CTOPOHH 3000B'SI3YIOTHCS YKJIACTH JOTOBIp B MalOyTHHOMY (OCHOBHUM
JIOTOBIp) Y MEBHUM CTPOK (MIPOTATOM MEBHOTO MEPiOy 4Yacy) HA YMOBaX, BU3SHAYCHUX Y
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nonepeaHLoMy 10roBopi» [1].

IOpuaudHa CyTHICTH MOIEPEIHHOrO JOTOBOPY IOJSATA€ Y BHKOHAHHI HACTYITHHX
GyHKITIH: 1. CIOHYKATH CTOPOHU JI0 YKJIAJICHHSI I[LOTO JOTOBOPY B MAaOyTHHOMY IUISIXOM
BCTAHOBJICHHSI B3a€EMHHMX 3000B'sI3aHb;, 2. BU3HAYUTH OCHOBHI YMOBH IIbOTO JOTOBODY.
[Tonepeaniii 1OroBip Mo’ke MICTUTH BapTICTh MailiHa, YMOBM OIUIaTH, CTPOKHU Tepeaadi
MaifHa TOINO, aje BiH HE OOOB'I3KOBO Mae€ OYTH OCTAaTOYHHUM JOKyMEHTOM. BapTo
3a3HAYUTH, 10 METOI0 MONEPEIHBOTO A0roBopy € ¢ikcanis (GakTy yKIaJeHHsS Yroau Ipo
KYIIBIIO-TIPOAaX MaifHa M1’k TIEBHUMH CTOPOHAMH.

Taka HEOOXIAHICTh BHUHUKA€E, HANPUKIAA, KOJIU OO0'€KT HEPYXOMOCTI IIe He
nooynoBanuii. [lonepenHiit JOroBip TakoXK MUCHMOBO (IKCye (HAKT CIUIATH 3aBIATKY SIK
YaCTKOBOT OIUIaTH BapTOCTI MpeaMeTa JIOrOBOPY MK CTOpoHaMH. Ajpke 0e3
JOKYMEHTAJIBLHOIO IMATBEPIKCHHS IPAKTHYHO HEMOXKJIMBO OBEPHYTH I'POIIIi, KO Yroaa
Oyne ckacoBana. [lomepenHiii JOTOBIp € OCTATOYHUM 1 OQIUIHHUM JOKYMEHTOM, SIKUMA
BCTAaHOBJIIOE BCl YMOBH Ta 3000B's3aHHS IMOJO Mepedadi MpaBa BJIACHOCTI Ha 00'€KT
HEepyXoMocTl. BiH ckimagaeTses 1 MAMUCYETHCS MICIS BUKOHAHHS BC1X YMOB IIOIIEPEIHHOTO
0roBopy. BiH MICTUTH MOBHI Ta 4iTKi YMOBH, BKJIIOUAIOUM I[IHY HEPYXOMOCTI, YMOBHU
OTUIaTH, YMOBH TIEPEXOTy MPpaBa BIACHOCTI, BIIMOBIIAIBHICTh CTOPIH Ta 1HIII JIeTalli YrOau.

B o00ox Bumaakax M0TOBip KYyMIBJII-TIPOJAXy YKIATAEThCS B MHUCHBMOBIN (opmi,
HOTapiaJbHO TIOCBIIUYETHCS Ta PEECTPYEThCS B OpraHax JCep>KaBHOI peecTparlil.
BignosigHo mo crarti 657 LluBinbHOTO KOACKCY YKpaiHH, «IOTOBOPH KYITIBJII-IIPOIAXKY
3eMEeNIbHUX AUISHOK, €AWHUX MAaWHOBHX KOMIUICKCIB, JXKHTJIOBUX OYJAHHKIB (KBapTHUpP) a00
IHIIOTO HEPYXOMOI'0 MaiiHa VyKJIAJarThCcsd Yy MHCHBMOBIH ¢dopMi 1 NiIIATalOTh
HOTapiaJIbHOMY TIOCBIUEHHIO Ta JepXaBHIM peecTparmii. Ha mpakrtuiri, Sk mpaBuio,
BUKOPHUCTOBYIOTHCSI JIOTOBOPH, ITIATOTOBJICH] 320y TOBHUKOM.

Ili moroBopu 3a3BHYAll OXOILIIOIOTH BC1 00OB'I3KOBI Ta IHII YMOBH, SIK1 CKJIaJalOTh
JIOTOBIp KYIIBII-TIpoAaxy KoHmoMiHiymy. Ilo cyTi 1ie o3Hayae, 0 IS NPHUHATTS abo
BIIMOBM BiJ MIANHCAaHHS JOTOBOPY BHKOPHUCTOBYIOTBCS YMOBH, 3alpOIOHOBaHI
3a0yIOBHUKOM, 3 BIATIOBIIHUM YTOYHESHHSAM OKpeMHX IMYHKTIB. IIpu KymiBiri abo mmpoaxy
KBapTHUPHU Ha BTOPUHHOMY PHHKY HEPYXOMOCTI JIOTOBIpP KYHIBII-TIPOJAXY IMIAMUCYETHCS 1
3acBiAUYyeThCs HOTapiycoMm. HoTapiyc Bigirpae BakKIWMBY poOJib y IIAMNMCAaHHI JOTOBOPY,
OCKUIBKH BIH Y3TOJKYE BCi JOKYMEHTH 1 MIATBEPIKY€E CBOIM MIANMKACOM IEpexiy IpaBa
BJIACHOCTI Ha HEPYXOMICTb.

Tak, mig 9ac BOEHHOTO CTAaHY PHU3HMKH 3pPOCTAlOTh 4Yepe3 CKIAJHYy EKOHOMIYHY
CUTyaIlif0, TIOCTIHHI OOCTPLIM Ta OKYMAaIilo OKpeMHUX TepuTopi. OmHAK KHUTTA
MIPOJIOBXKYETHCS, 1 TPOMATHA Y KpaiHU IMAIMUCYIOTh JOTOBOPHU KYMiBIi-MIPOAaKy MaifHa Ta
peai3yroTh CBOE IIPaBO Ha MPUAO0AHHS KUTJIA.
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IIMBUIHHOTO TIpaBa Ta MpoIecy

MPOBJIEMATUKA IIUTAHHS HOJILTY MAWHA ITOJIPYKKA:
OCHOBHI ACIIEKTHU TA TPUHLUIIN

[Toxin MaitHa MONPYXOKS € OJHIEID 3 HAWCKIQAHINIMX 1 BOJAHOYAC HAWOLIBIIT
BXIMBUX TeM y cdepi ciMeliHoro mpasa. lle muTaHHS BWHHWKAE 3a3BUYAl ITiJT Yac
po3ipBaHHsl HUTIOOY ab0 HOro MOPUAMYHOI cemapailii 1 BUMara€ perelbHOro aHami3y
NPaBOBUX, €KOHOMIYHMX Ta COLIabHUX acnekTiB. B YkpaiHi, sik 1 B 0ararbox I1HIIMX
KpaiHax, MOAiT MaliHa PeryJIIOEThCs 3aKOHOIABCTBOM, SIKE 3aKPITLIFOE OCHOBHI TIPHHITUIN
ta miaxoau. OmHak, peaabHl CUTYaIlli 4acTO YCKJIAIHIOOTHCS €MOIIMHUMH YHHHUKAMH,
HEPIBHUMHU BHECKAMH y CIILTBHE TOCIIOAPCTBO Ta PI3HUMH 00CTaBHHAMM YKUTTS TIOJPYIKAKS
tomto. Tak, C. A. JlicoBu#l CIyIIHO BiA3HAYAE, M0 O MaifHa MOAPYXKKS TOBOJI1 YaCTO
€ TIPEIMETOM CIMEHHHMX CIIOpPiB, TOMY 3’SCYBaHHS IIPAaBOBUX 3acaJl TAKOTO MOJUTY € BKpai
BAXIMBUM JIJIS1 pO3POOKH HU3KHU MPOMO3UILINA 10 YIOCKOHAJIIEHHS] YUHHOTO 3aKOHOJIaBCTBA
y it cepi» [1, c. 76].

CrinpHe MailHO TOJPYXKs B YKpaiHl PEeryiroeThCsi HU3KOI 3aKOHIB, 30KpeMa
CiMeiiHIM KOJeKCOM YKpaiHH, sSIKHW BH3HAYa€ MpaBWIa BIACHOCTI Ta MOUTY MaiHA MIX
HOJIPYOKSAM Y BUTIAZKY pO3NTy4eHHs. BHOKpEMHUMO OCHOBHI aCIieKTH, 30Kpema:

1) Cimeiinuii kogexkc Ykpainu (crarti 60-64) [2]:

— ctatTs 60 BU3HAYAE CIUIBHE MAaHO MTOAPYXKS SK MaifHO, HaOyTe Mij] 9ac IUTI00Y;

— crarTi 61-63 geTanizyroTh, IO BKIIOYAE CIUIBHE MAaWHO Ta SK BOHO Mae OyTH
MOJIUJICHE Y pa3i po3ydeHHS;

— cratTsi 64 KOHKpPETHU3Y€ BHUKIIOYEHHS 31 CIUIBHOTO MaifHa, 30KpemMa pedeit
0COOHCTOT0 KOPUCTYBaHHS,

2) HuBinpaui KOmEKC YKpainu [3]:

— peryJioe MPaBOBIMHOCHHU, SIKI HE BperyliboBaHi CIMEHHUM KOAEKCOM, 30KpeMa
CTOCOBHO TIpaBa BJIACHOCTI Ta 1HIII1 MaifHOBI MpaBa;

3) 3akon Ykpainu «IIpo nepkaBHy peecTpallito peuoBUX MPaB HA HEPYXOME MAWHO»
[4]:

— BCTAHOBJIIOE TIOPSIZIOK peECTpallii mpaB Ha HEPYXOME MAHO.

VYV cBow uepry, C. A. JlicoBuil BHOKpEMJIOE HACTYIHE: «MaTepilajibHI HOPMU
CIMEHHOTO TIpaBa i3 MO3MIIIi PeTYTIOBaHHS TIOIUTYy MaifHa TOAPYKIKS MOXKHA PO3IUTHAIN Ha
Taki rpynu: 1) HOpMH CIMEHHOTO 3aKOHO/ABCTBA, SIKI BU3HAYAIOTH ITJICTABH Ta TOPSIOK
HaOyTTAd MailiHa TOAPYXOKAM Y CHUIBHY CYMICHY BIIACHICTh, $IKi Yy TIOJNAJbIIOMY 1
3YMOBIIIOIOTh BUHUKHEHHS MpaBa Ha MO Takoro MaitHa (ctarti 60-62 CiMeiHOTro KOAEKCY
VYkpainn); 2) HOpMHU, SIK1 pETYIIOIOTh MPABO HA MOJILI CIIUIBHOTO MaitHa MOJPYKKS Ta €Tanu
Moro 3aiiicHeHHs (cTaTTi 69-72 CiMelHOro Kojekcy YKpainu); 3) ciMeiiHO-TIpaBOB1 HOPMHU,
K1 epen0avaroTh Nepeslik Ta MiJICTaBu HA0YTTA MaiiHa y 0COOUCTY BJIACHICTH 1 BIATIOBITHO
BWJIYYEHHS iX 3 Mepeiiky MaiiHa, o niasrae noauty (crarti 57-59 CiMelHOro Koaekcy
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Yxpaian)» [1, ¢. 78-79].

O. B. MenbHHYEHKO HAa OCHOBI aHalli3y YMHHOTO 3aKOHOJABCTBA BUAUILE TaKl
MiACTaBU (POPMYBaHHS CHUIBHOIO MaiiHa MOAPYKKA: «T1 CIOCOOM HAOYTTH, SIKI BU3HAYEHI
ry1aBoto 24 [{uBUIBHOTO KOAEKCY Y KpaiHH; HassBHICTh IPABOBOI'O CTaTYCy 3apEECTPOBAHOIO
MOJPYXKA 13 3[A1MCHEHHAM BHECKY a00 0e3 BpaxyBaHHs iX BHECKY JI0 CHUIBHOI'O MaiiHa;
HasIBHICTh (paKTy MPOXKUBAHHA KIHKM Ta 4YOJIOBIKa ciM’€r0 0e3 peectpatlii muto0y». Jani
HAyKOBUIIA YTOUYHIOE, IO «KOPOTKO MOYKHA BHOKPEMHUTH TaKi IJICTAaBH — YKJIQJaHHS
nu1o0y, nepeaHHs MaiiHa y CIUIbHY CyMICHY BJIACHICTh HaliMaya Ta 4jeHiB Horo ciM’iy
MpolLieci MpUBaTU3allll AEPHKABHOTO KHUTJIOBOr0 (hOHAIY, CHUIbHA Ipalsl Ta CHUIbHI KOIUTH
yiieHiB ciM’i» [5, ¢. 166]. Ha Hamy ayMKy, HEOOXITHO pO3MEXyBaTH HaBEJEHI MiICTaBH,
OCKIIbKM HAyKOBUIIS TO€AHANA Ti, [0 CHOPHUSIOTh BHHUKHEHHIO CITUJIBHOI CYyMIiCHOI
BJIACHOCTI TOJPYXKS, 3 TMIACTaBaMH, IO CTOCYIOThCSl 1HIIUX YJIEHIB POJAMHM (uepes
NpUBaTHU3aLl1I0, CIIUIBHY MPAIIO Ta CIUIbHI KOIITH). 3T1HO 3 3arajJbHUM MPABUIIOM, CIILUTbHA
CyMiCHAa BJIACHICTh BHHHMKA€ y MOAPYXOKS HAa OCHOBI MPE3YyMIILii Ta HAsBHOCTI JBOX
IOpUANYHUX (PAKTIB: YKIAJIEHOTO IUT00Y Ta NpuaAOaHHS MaifHa Mij] Yac IbOro HUTo0y Ha
MiJicTaBax, Mo OXOTUTIOIOTHCS MPE3YMIIITIETO.

3 OrIAIOM Ha BHIIE OKPECICHE, MOKEMO 3a3HAUUTH, IO MOIUT MaliHa TTOAPYXKKS €
BXJIMBUM AacCIEKTOM CIMEMHOrO MpaBa, 10 BUKJIMKAE YHCJICHHI MPAaBOBI Ta COIIAJIbHI
nuTaHHsA. Tak, Ha Hally AYMKY, OCHOBHI POOJIEMU BKITIOYAIOTh:

1) mpuHUMOM PiBHOCTI (3aKOHOJABCTBO 3a3BHYail Mependayae, IO MaWHO Mae
nimuTUCs TopiBHY. [IpoTe Ha MpakTHUIll MOXKYTh BUHUKATH CYIIEPEUKH Yepe3 HepIBHOMIPHI
BHECKH y CIUIbHE FOCTI0IapCcTBO a00 Pi3HI iHAHCOBI CUTYaIlii MapTHEPIB);

2) NPUHIMI CHpaBeIMBOCTI (OI[iIHKA CHPaBEUIMBOCTI PO3MOALTY MOXKE OYyTH
Ccy0’€KTMBHOI, OCKUIBKH BpPaXOBYIOTBCSI Pi3HI OOCTaBHHH, TaKi SK TPUBAIICThH ILTIOO0Y,
oTpeOu JiTeH, Ta 0COOMCTI BHECKH B CIMEMHUI OIOIKET);

3) OpUHITUIT MPO30POCTi (€ BaXKJIMBUM, 1100 00MIBa mapTHEpH Oyiu 0Oi3HAHI MPO
CTaH CIUIbHOT0 MaiiHa. Hermpo3opicTe MOXke MPU3BECTH 10 KOH(IIIKTIB 1 HEIOBIPH);

4) TmpUHIMIT HeAUCKpUMiHAIli (i Yac PO3MOJUTy MailHa HE MOBUHHI BHUHUKATH
JTUCKPUMIHAIIIHI TPAKTHKH, TTOB’ A3aH1 3 TCHIEPOM a00 1HIITUM CTaTyCOM);

5) npobyiemu Memialii (4acTo mapu HE MOXKYTh JOCSTTH 3TOH 00 PO3IOILITY, 110
HIAIITOBXYE X 10 CYJOBHX PO3TJIAIIB, SKI MOXYTh OyTH TPHUBAJIMUMH Ta EMOIIIMHO
BUCHAXJIUBUMHU ).

TakuM 4uHOM, MOALT MaiHA MOJAPYX K € CKIAJAHUM 1 6araTorpaHHUM IMPOIIECOM,
KUY BUMAarae BpaxyBaHHS PI3HOMaHITHUX MIPUHITUITIB, TAKUX K PIBHICTb, CIIPABEIJIUBICTD,
PO30pICTh 1 HeMUCKpUMiHaIlisa. He3Bakaroun Ha Te, 10 3aKOHOJaBCTBO 3a0e3Ieuye MeBHi
paMKH JJis OTO TPOIECY, peaibHi OOCTaBUHU MOXYTh MPHU3BOJUTH 0 KOHQIIIKTIB 1
TpyaHomiB. EdexkTruBHE BUpINICHHS MUTaHb PO3MOAUTY MaifHa 3aJIeKUTh B TOTOBHOCTI
000X MapTHEPiB 1O BIAKPUTOTO diaJioTy Ta CIIBMOpaIl, a TaKOX BiA MOXJIMUBOCTI
BUKOPUCTAaHHS aJIbTEPHATUBHUX METOJIB BHUPIMICHHS CIOpPIB, TaKWX K Memiarlis.
YenimHuil po3noia MaitHa He JUIIe CIpuse 3aKOHHOMY O(GOPMIIEHHIO BIIACHOCTI, aje U
MOK€ 3MEHIIUTH €MOIIMHUN CTpeC, TMOB'SI3aHMUA 3 PO3PUBOM BITHOCHH, IO B KIHIIEBOMY
MIJICYMKY MO3UTUBHO BIUIMHE Ha MOAAJIBIIE KUTTSI 000X MapTHEPIB.

Chnucok BUKOPUCTAHHUX JIZKECPEJI:
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I'amuyak TersiHa €BreniBHa,
CTYJICHTKA 2 KypCy Marictparypu
HagpuanbHO-HayKOBUM IHCTUTYT MpaBa
Jlep>xaBHMIA TOAATKOBUN YHIBEPCUTET
MemniB JIwo6oB /IMuTpiBHA,

K.FO.H., JIOLICHT, JOICHT Kadeapu
IUBUILHOTO TIpaBa Ta MpoIeCy
Jlep»aBHOTO IMOJIaTKOBOIO
YHIBEPCUTETY

OCOBJINBOCTI 3AXHUCTY IIPAB CITIOXKUBAYIB Y CPEPI
MENYHUX ITOCJYT

3axyucT TpaB CIOXKWBAYiB y cdepi MEIUYHUX IOCIAYT € aKTyaIbHUM MHUTaHHSIM
Cy4acHOTO CYCITUIBCTBA, OCKUJIBKH BIiJl HBOTO 3aJICKUTh peaiizallii OCHOBHOTO IIpaBa
JIOJIMHU — TIpaBa Ha OXOPOHY 370poB's. He3Bakaroun Ha Te, 110 3aKOHOJIABCTBO Y KpaiHu
nependavae MHUPOKUN CIIEKTP MpaB Ta FapaHTIN JJIs CIIOKUBAYiB, HA TIPAKTHUIII BOHU 4acTO
MOPYIIYIOTHCS, M0 MPU3BOAUTH JO 3HWKCHHS SIKOCTI HaJlaHHA MEIWYHUX mocuyr. JlaHi
HaIllOHAJIbHUX Ta MDKHAPOIHUX TOCTIKEHBb CBITUATh PO ICHYBaHHS 3HAYHUX MPOTATUH Y
MIPaBOBOMY PETYIIOBaHHI Y MeINUHIN cepi, 10 00yMOBIIOE HEOOXITHICTh MOITYKY HOBUX
MIIXO0IB A0 OpraHizamii e)eKTHUBHOIO KOHTPOJIO Ta 3a0e3NedcHHs TOTPUMAaHHS IpaB
CIOKMBadiB. BaXIMBICTh IBOTO MHUTAHHS 3pocTae Ha (OHI pedOopMyBaHHS MEIAMYHOI
CHUCTEMH, IO IOTPeOye BIOCKOHAJICHHS IPABOBOrO 3a0e3leueHHs Ta BIIMOBIAHOT
oprasizaiii MEIMIHUX 3aKJIaiB.

[TuTanHs 3aXMCTy TIPaB CIOKMBA4YiB MEJIMYHUX TOCIYT MPUBEPTAE yBary 06aratbox
HAyKOBIIIB Ta €KCIEPTiB y cepi mpaBa Ta oxopoHH 310poB’s. [lyOmikartii 3 miei TeMaTuku
MOHA YMOBHO MOJUIUTH HA JACKLJIbKA TPYI:

1) 3akoHOmaBYl JTOKYMEHTH, SIKI PErJIaMEHTYIOTh IpaBa CIOXWBayiB MEIUYHHUX
MOCJIYT;

2) mpaiii, MPUCBSYEHI IOPUJIMYHUM aCIEKTaM 3aXUCTY IpaB CIOKUBAUIB MEIUUYHUX
MOCJIYT;
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3) AOCHIIKEHHS, IO 30CEPEIKYIOThCS Ha PIBHI 3aJJ0BOJICHOCTI MAIIEHTIB Ta SIKOCT1
HaJaHUX METUIHUX MTOCIIYT.

Jlo mepioi rpynu BapTO BIJHECTH MIXKHAPOJHI AEKJapallii Ta KOHBEHIIIl, TaKi sIK
I'enbcinkcbka gexnapaniss (1964), Jeknapamis npaB mnaimieHTiB 'y €Bpomi (1994),
€Bporeiicbka xaptis npaB naiieHTiB (2002), saxi BU3BHA4YaIOTh OCHOBHI IIpaBa MAaIll€HTIB Ta
MEXaHI3MH iX 3axucTy. B YKpaiHi 3aXuCT NpaB Mali€HTIB perjiaMeHTyeThes KOHCTUTY1I€10
VYkpainu, 3akoHOoM YKpaiHu «OCHOBM 3aKOHOJABCTBA YKpaiHW IPO OXOPOHY 310POB’S»,
3akoHoM VYkpainu «IIpo 3axucT mpaB CHOKMBauiB», a TaK0X IHIIMMU HOPMATHUBHO-
MpaBOBUMHU aKkTamMu. 3akoH YkpaiHu «IIpo 3axucT mpaB cHoXWBadiB» BHU3HAYa€ TaKl
OCHOBHI MpaBa NalI€HTIB: MpaBo Ha 1H(OPMALIO, MPABO HA O€3MEeKy MEJUYHHMX IMOCHYT,
paBo Ha SIKICHE MEIUYHE OOCITYrOBYBaHHS, a TAKOX IMPABO HA 3aXUCT BiJ] HEHAJIEKHOTO
HaJaHHsA MeauaHuX mocayr [1, ¢. 230].

Jlpyra rpyna JQoClipKeHb NMPUCBSUYCHA BUBYCHHIO IOPUAMYHUX ACIICKTIB 3aXHCTY
OpaB CHOXKMBAa4YiB MEAMYHUX Mochyr. 3okpema, podbotu Mupropoa-Kaprnosoi B. B.,
Crapuncekoro M. B. Ta lllnsnko T. B. MicTaTh AeTanbHUM aHaIi3 HOPMAaTUBHO-IPABOBOL
0a3u B YKpaiHi Ta MDKHAPOIHHUX JIOKYMEHTAX, 110 CTOCYFOThCS MPaB CIIOKUBaYiB MEIUIHUX
TIOCJTYT, BHSIBJICHHS TIPOTAJIMH y MPABOBOMY PETYJIFOBaHHI, a TAKOX IMPOIO3HMIIiT MO0 iX
YCYHEHHS. Y CBOIiX MpalsgxX aBTOpU 3BEPTAOTh yBary Ha BaXJIUBICTh 3a0e3MeueHHS
IOPUJUYHOTO CYMPOBOJY MEAUYHUX YCTAHOB 3 METOK MiHIMIZaIii KOHQIIKTIB Mixk
nalieHTaMu Ta MeIUYHUM TepcoHanoM. Bognoudac, O6puskina O. M. ta [po3arok /1. B.
PO3IIIAIAl0Th IOPUIMYHI MEXAHI3MHU JOCYIOBOTO Ta CYyJOBOI0 3aXUCTY MpPaB CIIOKUBAYIB,
10 OCOOJMBO aKTyaJlbHO B YMOBaX 3pPOCTaHHSA KUIBKOCTI CYJOBHX TO30BIB, MOB'I3aHUX 3
MEIUYHUMU MOCIyrami [2].

Tperss rpyma mnyOmikamid 30cepekeHa Ha OIHII 3aJI0BOJICHOCTI IAIliEHTIB
MEIUYHUMH TiociayraMu. PoOOTH MOCHITHUKIB TOKa3yOTh, IO ICHYE Oe3mocepeHii
3B’S130K MK PIBHEM 3aJ0BOJICHOCTI MAIIIEHTIB 1 iX CIPUUHATTAM MOPYIIEHb iXHIX IpaB.
3riHo 3 IXHIMHU JOCIIPKEHHSIMH, 33]J0BOJICHICTh MAIlIEHTIB BIUIMBAE HA iX 3aTraJIbHY OI[IHKY
SIKOCT1 HaJlaHHS MEIMYHUX TIOCIIYT, a TAKOK Ha PIBEHB JOBIPH /10 MEAUIHUX 3aKJIaiB [3, C.
64].

HesBaxkaroum Ha 3Ha4yHI KPOKH, 3po0OsieH] B YKpaiHi juisi pedopMyBaHHS CHCTEMH
OXOPOHHM 37I0POB’sl Ta 3aXUCTYy MpaB MAII€HTIB, ICHY€e HU3KA MPOOJIeM, SKi MPOJOBKYIOTh
BIUTUBATH Ha SKICTh MEJAMYHUX TOCITYr Ta JAOTPUMAaHHS TpaB crokupadiB. HaiOimbin
3HAUYIIi 3 HUX TaKi:

1. HemockoHamicTh 3aKOHOIaBYO1 0a3u Ta ii BUKOHAHHS. Xo4a B YKpaiHi iCHye HU3Ka
3aKOHOJJAaBYMX aKTIB, IO PETYIIOIOTH MpaBa CIOXUBAYIB MEIUYHUX MOCIYT, BKIIOYAIOYU
3akoH «[Ipo 3axuCT mpaB CrOKUBaYiB», 0araTo MOJOKEHb HE PEealli3yIOThCS Ha MPAKTHIIL
gyepe3 MpaBOBi MPOTAIMHU Ta HEJIOCKOHAIICTh, MEXaHI3MIB IXHBOTO BUKOHaHHS. IlamieHTn
9acTO CTHKAIOTHCS 3 TPYMHOIIAMH MPHU CHpoOi 3aXWCTUTH CBOi MpaBa B Cyal abo uepe3
nepxaBHi opranu. lle moB's3aH0 3 HaAMIpHOIO OIOPOKpATIEIO0, TPUBAIICTIO MPOIECY Ta
HU3BKMM piBHEM O00I3HAHOCTI HACEJICHHS Mpo CBOi mpaBa. KpiM TOro, 3aKoHOJAaBCTBO
moTpebye OLIBII YITKOTO PETYyJIIOBaHHS IIMTaHb, TOB'I3aHUX 13 BIAMOBITAIBHICTIO
MEIUYHHX 3aKJIa/IiB 3a HAJaHHS HESKICHUX mocayr. Hanpuknan, mamieaTKa 3BepHynacs 10
JIep>)KaBHOI MEIMYHOI YCTAaHOBU IS OTPUMAHHS JIarHOCTUKH Ta JIIKYBAaHHS XPOHIYHOL
xBopoOu. Ilicns cepii oOcTexkeHb i OyJiO0 MpHU3HAYEHO HEMPABUIbHE JIIKYBAaHHS, LIO
MIPU3BEJIO JI0 MOTIPIICHHS cTaHy 370poB's. [lanieHTka 3BepHynacs 10 Jikaps 3 MPOXaHHAM
MePeTsHYTH JIKYBaHHS, ajie OTpuMaia BiMOBY. BoHa mopaia ckapry A0 KepiBHHIITBA
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JIKapHI, aje 3aKjiajJ He BXKUB KOJHMX 3aXOAIB IJs BHpimeHHs curyauii. [lamienTka
BUpIIIJIA TOJATH CYAOBUN IMO30B MPOTH MEAWYHOTO 3aKIaay 3a HEHAJIC)KHE HaJaHHS
nociyr. OfHaK Mpolec po3risiAy CIpaBU TPUBAaB KUIbKAa POKIB uepe3 OHOpOKpaTUYHI
MEepPENoHN Ta HEIOCTATHIO YITKICTh Y 3aKOHOAABCTBI IIOJIO BIAIIKOAYBAHHS IIKOJIU Bif
HEMpaBOMIPHUX A1 MEAMYHUX MpPALIBHUKIB. SIK pe3yabpTaT, BOHA BTpaTuia 0arato yacy,
pecypciB Ta He OTpUMaJIa HAJEKHOI KOMIIEHCAIlll, OCKUIPKH 3aKOHO/JaBYl MPOTaJIMHU HE
J03BOJIMJIM Cyly IPUMHSTH IIBHUJIKE 1 CTIpaBeAJIuBe pilieHHs [4].

2. Hwuzpka skicTh MenuuHux mnocnyr. HenmoctaTHe ¢iHaHCYBaHHS JAep>KaBHOI
MEIUIIMHA Ta BiICYTHICTh HAJIEKHOTO KOHTPOIIIO 32 SKICTIO HAJaHUX MOCIYT MPHU3BOISATH
0 TOro, IO MEIWYHI yCTaHOBU HE 3aBXAM 37aTHI 3a0€3MeUUTH SKICHY JI0MOMOrY
narieHTaMm. [larieHTH 9acTo CTHKAIOThCA 3 TMpobjieMamMu 4Yepe3 HEAOCTATHIO KUIBKICTh
KBaJi(pIKOBAaHMX KaJpiB, 3acTapiie oOOJaJHaHHS Ta HU3bKUN piBeHb cepsicy. lle
0e3nocepeIHbO BIUIMBAE Ha MpaBa CIOKMBadiB, OCOOJIMBO Ha iXHE MpaBo Ha Oe3MeKy Ta
edexkTuBHe JiKyBaHHS. lle mpu3BOAWTH [0 MOTIpUIEHHS CTaHy 3A0pPOB'S MAIIE€HTIB,
3pOCTaHHS HEAOBIpM JI0 MEIUYHHMX YCTAaHOB Ta (OPMYBaHHS HETATUBHOTO IMIIKY
nepsxkaBHOi MeauIHU. [lamieHTr 3MyIIeH1 3BepTaTUCs 0 MPUBATHUX KITIHIK, 10 30UTbIIYE
¢iHaHCOBE HAaBaHTAXKECHHS Ha HaceleHHs [5, c. 90].

3. Husbkuii piBeHb 1HPOPMYBaHHA Ta MPaBOBOi 00I3HAHOCTI mMmaiieHTiB. YacTo
NaIieHTH HE 3HAIOTh MPO CBOI NPaBa HA HAJIC)KHY MEIUYHY JOMOMOTY, HE MalOTh JIOCTYITY
710 HeoOX11HO1 1H(OpMaIIii PO MOCHYTH, K1 BOHH OTPUMYIOTh, a00 HE YCBITOMIIIOIOTh, SIK
3aXHUINATH CBOT MpaBa y pasi iX nmopymeHHs. BicyTHICTh YITKUX IHCTPYKIIHM BiJ MEIUUYHUX
3aKkiaaiB abo HemocTtaTHe 1HGOPMYBaHHS 3 OOKy JIKapiB IMOJ0 MOXJIMBUX BapiaHTIB
JiKyBaHHs 200 TIPpaB MAIIEHTIB CIIPHUSIE MOPYIICHHSM Ta 3HUXKYE PiBEHb JOBIPH 0 METUYHOT
cucremu. lle oOMeXye MOXIIMBICTH TAIlIEHTIB TOBHOIIIHHO peaji3yBaTH CBOI Mpasa,
npuitMaTi OOTPYHTOBAHI PIlIEHHS IIOJI0 CBOTO 3JI0POB'S Ta BUYACHO 3axuiaTtu cebde Bix
HEHAJIE)KHUX 1A MEIUYHUX 3aKIa1B.

BucnoBku. B VYkpaini 3axuct mnpaB crHoxuBadiB y cdepi MEIUYHUX TOCIYT
CTUKAETHCS 3 TPhOMa OCHOBHHMH IMPOOJIIEMaMH, SIKi TOTPpeOYyIOTh HEraHOTO BHUPIIICHHS.
[Tepmma npo6ema — 1e HeJOCKOHATICTh 3aKOHO1aBY01 0a3| Ta CKIAAHICTD i1 BAKOHAHHS Ha
npakTuIl. Xo4ya YHWHHE 3aKOHOJABCTBO YKpaiHu, 30kpema 3akoH «[Ipo 3axucTt mpas
CIIO’KMBAYiB», BKIIFOYA€E HU3KY ITOJIOKEHB, III0 PETYITIOIOTH IpaBa Malli€eHTiB, Il HOPMH YacTO
3aNMIIAIOTHCA JUIIE Ha manepi. PeanbHi MeXaH13MHU 3aXUCTY MPaB MaIli€EHTIB HE MPAIIOIOTh
HaJIC)KHUM YUHOM Yepe3 MPaBOBi MPOTAIMHH, CKJIAIHICTh CYyJOBUX MPOIEAYP Ta HU3bKUI
piBeHb 0013HAHOCTI HACEJICHHS MPO CBOI IpaBa. YacTo MaiieHTH He 3HAIOTh, SIK MPABUIBHO
3axXWIIaTH CBOi MpaBa, ab0 CTUKAIOTHCSA 3 HAAMIPHOIO OIOPOKpATiI€0 1 TPUBATUMHU
nporecamu. s BupimeHHs i€l mpoOiieMu HEOOXITHO BIOCKOHAIUTH 3aKOHOJABCTBO,
YiTKO PETJIAMEHTYIOUYH BiAMOBITAIBHICTh MEIUYHIX 3aKJIaJ(IB 3a SAKICTh HATAHUX IOCIYT, a
TaKOX CIPOCTUTH MPOIEAYPY po3risiay ckapr. [Ipomonyemo gomatu mo 3akoHy YKpaiHu
«IIpo 3axuCT mTpaB CHOXKWBAUiB» TMOJOXKEHHS, fAKe O mepeadadano MOXKIHUBICTh
MPUCKOPEHOTO PO3TISAY CIpaB y MEAUYHOMY TPUOYHAII, /€ PIlIeHHS MpuitmManocs 0 y
Mexkax 20 OHIB 3 MOMEHTY MOJaHHS MNo30By. lle mo3Bosmno O malieHTaMm MIBUAIIE
OTPUMYBATH PIIICHHS Ta BIIIIKOAYBaHHS 30UTKIB.

Jpyra BaxiuBa npobiieMa — 1€ BIACYTHICTh €(DEKTUBHUX MEXaHi13MiB KOHTPOJIIO 32
AKICTIO MEAMYHUX MOCIYT. [cCHyI04a crucTeMa KOHTPOIIO € (POpMajbHOIO Ta HE 3a0e3meuye
HaJICKHOTO PIBHA MPO30POCTi 1 00'€KTUBHOCTI y MEpeBIpKax MEIUUHUX 3aKiaiiB. Uepes 1e
CIOKMBAul MEIMYHUX MOCIYT HE MOXYTh OyTH BIIEBHEHI B TOMY, 110 OTPUMYIOTh SKICHE
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oOcnyroByBaHHs. /{151 BUpilIeHHS 1Li€i TPoOJeMU HEOOXITHO CTBOPUTH HE3AJIEKH]1 OpraHu
KOHTpPOJIIO, sIKI O He 3anexanu Big MiHICTEpCTBa OXOPOHU 3A0pOB'S 1 3A1HCHIOBAIIN
pPEryJsipHi ayJUTOPCbKI TEpeBIpKU. Pe3ynpTaTd TakuX NEpeBIPOK NOBUHHI OyTH
OIMyOJIIKOBaH1 JJiIs TPOMAJIChKOCTI, 00 KOKEH MAallleHT MaB AOCTyN 10 iHdopmaii npo
pPIBEHb SIKOCTI MEIUYHHUX MOCIYT y KOHKpETHOMY 3akiail. KpiM Toro, BapTo AONOBHUTHU
3aKOHOJABCTBO BUMOTOIO J]O MEJAMYHUX 3aKJIA/IIB IIOPIYHO MPOXOJAUTH HE3AIECKHUM ayTUT
AKOCT1 HaJJaHUX MOCIYT, a Pe3yJbTaTH NEPEBIPOK OMPUITIOAHIOBATH.

Tperss mpobnema — 1e HemocTaTHsA KBamiidikalis MEIUYHOrO0 IEepCoHaIy Ta
BIJICYTHICTh CHUCTEMHU IMOCTIHHOI mepemiarotoBku. Ha chorogni B YkpaiHi HE ICHYE
e(eKTUBHOIO MEXaHi3My, SKUA Ou 3000B’s3yBaB MEIUYHHUX IMPALIBHHUKIB IOCTIHHO
HiIBUIIYBATH CBOIO KBaji(ikamito. Lle mpu3BoauTh 10 TOro, 110 06araTo JikapiB MpaioTh
3a CTapUMHU METOJMKAMH, HE 3HAOMi 3 HOBITHIMH TEXHOJOTIIMH Ta HE JOTPUMYIOTHCS
CyyaCHUX CTaHIAapTIB HaJaHHSA MeAu4YHOl gomoMoru. s BuUpilmieHHs 1€l mpoOiemu
HEOOXIJTHO 3alpOBaJIUTH CUCTEMY MOCTIHHOrO MPOodeCcitHOro pO3BUTKY, IO Mepeadavace
00O0B’SI3KOBE HABYAHHS 1 CEPTU(QPIKALIID MEJAUYHUX TMPAILIBHUKIB KOXHI TPU POKH. Y
BUTIQ/IKy HEJJOTPUMAHHSI IIMX BUMOT MEIMYHHI 3aKJIa/l IOBUHEH OyTH TI030aBIeHUH TIpaBa
HaJaBaTH MOCIYTH 10 MOMEHTY MPOXOJKEHHS MEepeniAroToBKu. Take MoyokKeHHs BapTo
3aKpIMATH Y YUHHOMY 3aKOHOJJABCTBI, 1100 CTUMYJIIOBATH MEIMYHUX IMPAIlIBHUKIB J10
MOCTIMHOTO PO3BUTKY Ta MIABUIIEHHS CBOET KBaTi(iKallii.

OTmxe, UIs MOKpAIEHHS CTaHy 3aXMCTY MPaB CIOXKUBAYIB Y cepl MEAUUHUX MTOCTYT
B YKpaiHi HEoOXiTHO 3AIMCHUTH KOMILIEKCHI peopMHu, 110 BKIOYAIOTH BIOCKOHAJICHHSI
3aKOHOJ/IaBCTBA, CTBOPEHHS €()EKTUBHUX KOHTPOJIIOIOUMX OpraHiB Ta MiJBUIIECHHA
KkBaTidikallii MeIUYHUX MpaliBHUKIB. [le 103BOIUTE HE JUIIIE MABUIIUTH SKICTh METUUYHUX
MOCJIYT, ajie ¥ 3a0e3MeUnTH HAJIC)KHUN PIBEHb 3aXUCTY MpaB TMaIli€HTIB.
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npodecop kadenpu uuBLILHOTO MpaBa Ta npouecy HHI [IpaBa
JlepaBHOTO MOIaTKOBOTO YHIBEPCUTETY

KOJIEKTUBHE YIIPABJIHHSI ABTOPCHLKUMU MTIPABAMMU:
MIKHAPOTHUI JTOCBIJ

VY cydacHomMy CBITI, JA€ UHM(PPOBI TEXHOJOTil CTPIMKO pPO3BUBAIOTHCS Ta
TpaHC(HOPMYIOTH CIIOCOOM CTBOPEHHS 1 CIIOXKMBAHHS KOHTCHTY, NMUTaHHS €()EeKTHBHOTO
yIpaBlliHHS aBTOPCHKUMHU MpaBaMH HaOyBae ocoONMBOi akTyanbHOCTL. KosieKThBHE
yIpaBIiHHS aBTOPCHKUMH TPaBaMHU CTa€ HE TPOCTO MEXAaHI3MOM 3aXHCTy MPaB TBOPIIIB, a
i BaXJIMBUM IHCTPYMEHTOM PO3BUTKY KPEATUBHOI CKOHOMIKM Ta KYJIbTYpHOTO
pi3HOMaHITTA. B yMoBax rio0anizamii Ta «IipKUTaIi3amii» TpaauiiinHi MOe1 yIpaBIiHHS
aBTOPCHKMMU IpaBaMU MOTPEOYIOTh CYTTEBOTO MEPEOCMUCIICHHS Ta aganTailii 10 HOBHUX
peaiii.

HeratuBHa cratuctuka B cdepi KOJICGKTHBHOTO YIPABIIHHS TpaBaMU aBTOPIB B
VYkpaiHi JAEMOHCTPYE cepio3Hl MpobiieMH, SKi MOTPEOYIOTh HETaWHOrO BUPIIICHHS.
CucremMa KOJEKTUBHOIO YIPaBIIHHSA aBTOPCHKUMH IpaBaMH B KpaiHi MOKa3ye HUBKY
KPUTUYHHUX HEJOJIKIB, 110 CYTTEBO BIUIMBAIOTh HA 3aXUCT MPaB aBTOPIB Ta €(EKTUBHICTD
poboTtu opranizaiiit kojaektuBHOro yrpasiinas (OKY) [2].

OnHuM 3 HAUOUTBIT TPUBOXKHUX MOKA3HUKIB € HAJI3BUYaiHO HU3bKUH PIBEHB 300piB
posunti. B Ykpaini 3aranpHuii 00CsT 310paHUX POSIITI CTAHOBUTH MEHIIE 1 €Bpo Ha AyIly
HAceJIeHHs, TOAl SK y po3BUHEHHMX KpaiHax €C mnei mokaszHuk csrae 15-20 eBpo. e
IPU3BOJIUTHh JO TOTO, IO aBTOPH IIOPIYHO HEAOOTPUMYIOTH COTHI MIIBHOHIB TI'PHUBCHB
HaJeXHUX M KomTiB [2]. CyTTeBoto mpobieMoro € Hee(heKTUBHICTh PO3NOALTY 310paHux
komTiB. Opranizailii KOJIEKTUBHOTO YIIPaBIiHHSA BUTpa4aroTh 10 40-50% 310paHuX KOUITIB
Ha QJMIHICTpaTUBHI BUTPATH, IO € HEMPUITYCTUMO BUCOKHM IOKa3HMKOM. Kpim Toro,
CIIOCTEPIralOThCS CHUCTEMATHYHI 3aTPUMKH Yy BHIUIaTaxX POSJITI aBTOpaM Ta HEMpO30pi
MEXaHI3MHU PO3MOALTy 310paHuX KOIITIB. [2].

Cucrema MDKHapOJHO-TIPABOBOTO  PETYIIOBAaHHA KOJEKTUBHOTO  yIPaBIiHHSA
aBTOPCHKUMHU TIpaBaMu (opMmyBamacsi MPOTATOM TPUBAIOTO dYacy Ta TIPOJOBXKYE
€BOJTIOI[IOHYBATH BIATIOBITHO 0 BUKJIMKIB CydacHOCTi. DyHIaMEHTAIBHUM TOKYMEHTOM Y
i cdepi 3anumaeTbcsi bepHChKka KOHBEHIISI MPO OXOPOHY JITEPAaTYpHUX 1 XYHAOXKHIX
TBOpiB (1886), sika 3aKkiana OCHOBHI MPUHIIUIIN MDKHAPOAHOI OXOPOHU aBTOPCHKUX TPaB.
KoHBeHIIisi BCTaHOBMIIA BAXIIMBUI TPHUHIIUI aBTOMATHYHOI OXOPOHU aBTOPCHKHUX TPaB,
3TiHO 3 AKUM TaKa OXOPOHA HE MOTpedye BUKOHAHHS (HOPMAIBHHUX MPOIEAYP peecTparlii
[1].

BaxxnmBuM KpPOKOM Yy pO3BHTKY CHCTEMHU KOJEKTHBHOTO YIIPABIIHHS CTajo
npuiinarts Jlorosopy BOIB npo aBropceke mpaBo (1996), saxuii anantyBaB MiXKHAPOJIHY
CUCTEMY OXOPOHH aBTOPCHKHX MPaB 10 BUMOT uppoBoi ernoxu. L{eit JOKyMEeHT BCTAHOBHUB
HOBI CTAaHAAPTH 3aXUCTY TIPAB y MU(PPOBOMY CEPEIOBHIII Ta CTBOPUB MIPABOBY OCHOBY JIJISI
PO3BUTKY OHJIAMH-JIIIIeH3yBaHHs [1].

Himenpka crucTteMa KOJIEKTHBHOTO YIPABIIIHHS aBTOPCHKUMU MPABAMH BBAKAETHCS
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OJIHIEIO 3 HAHOUIBII PO3BUHEHUX Ta €PEKTUBHUX Y CBITI. LIeHTpanbHOIO Opraxizani€ero B il
cucteMi € GEMA (Gesellschaft fur musikalische Auffihrungs- und mechanische
Vervielfiltigungsrechte), sika Mae OUTBII HIXK CTOJITHIO 1CTOPII0. Y CIIX HIMEIBKOI MOJAENI
0a3yeThCs Ha KUIbKOX KItouoBHUX npuHIunax [3]. [lo-nepie, e yiTka 3akoHOAaBYa 0asa,
AKa PEryJIlo€ NIJIbHICTh OpraHi3aliil KOJIEKTUBHOIO YIpPaBIiHHSA. 3aKOH MPO YIpaBIiHHSA
aBTopcbkuMu Ta cyMikHUMHU npaBamu (Urheberrechtswahrnehmungsgesetz) BctanoB:toe
BHCOKI CTaHJAapPTH MPO30POCTI Ta MIA3BITHOCTI JUIsl OpraHi3aliil KOJIEKTUBHOIO YIPABIIHHS
[3]. Ilo-gpyre, HiMelbKa CHCTEMa XapaKTEPU3YETHCS BUCOKUM pPIBHEM aBTOMAaTH3allii
nporieciB 300py Ta posnoauty posuiti. GEMA BHKOPUCTOBYE MepeoBl TEXHOJOTIUHI
pIlIEHHS I MOHITOPUHTY BUKOPHUCTaHHS TBOPIB, 110 3a0e3ledye TOYHICTh OOJIKY Ta
CIIpaBeIJIUBICTh PO3MOALTY BUHAropoau [3].

®paHIy3pKa MOJIENIb KOJEKTUBHOTO YIPABIIHHSA BiAPI3HIETHCS OCOOIMBOIO YBAroko
70 KyJIbTYPHOI CKJIAJOBOi Ta 3axXHCTy mpaB aBTOpiB. CucreMa 0a3yeThCsi HA MPHUHIIMITI
«KYJBTYPHOI'O PO3MAITTs» Ta aKTUBHIN MiITPUMIII HAL[IOHAIBHOI TBOPUYOCTI [4].

OcoOnuBICTIO  (PpaHIly3bKOT CHCTEMH € 4YiTKa Cheliaigizaiis opraHizallii
KOJIGKTUBHOTO YIIPaBJIIHHS 3a BHJaMH IpaB Ta KaTeropismu TBOpiB. Lle mo3Bosse
3a0e3neunTy mpodeciiiHuil miAXia 10 YHOpaBIiHHS MpaBaMu B KOXKHIM KOHKPETHIH cdepi.
Hanpuknan, SACEM 3aiimaerbcs mpaBamu Ha My3udHi TBopu, SACD 3aiimaeThcs
ApaMaTUYHAMHU Ta ayioBizyalbHUMH TBOpamMu, a ADAGP Bi3yaJlbHUM MHCTEITBOM.
@paHIy3pKa CHCTEMa TaKOXK XapaKTEPHU3Y€ETHCS MOTYKHOK JCPKABHOK MIATPUMKOIO Ta
KoHTposieM [4]. MinictepcTBo KyabTypu DpaHiiii 311MCHIOE PETYISIPHUNA MOHITOPHHT
TISTTBHOCTI  OpraHi3alliif  KOJIGKTUBHOTO  YIpaBIiHHSA Ta 3abe3neuye JTOTpUMaHHS
BCTAaHOBJICHUX CTaHAAPTIB.

OTxe, KOJEKTUBHE YIPaBJIIHHS aBTOPCHKUMHU IpaBaMU y Cy4acHOMY IU(GPOBOMY
CBITI € KpUTUYHO BAKIMBUM MEXAHI3MOM 3aXHCTY MPaB TBOPI[IB Ta PO3BUTKY KPEaTHUBHOT
exoHoMiku. OpHak B YKpaiHi 111 cUcTeMa IEMOHCTPY€E CYTTEB1 HEJOJIIKH, 30KpeMa BKpaii
HU3BKHKA piBeHBb 300piB posuiTi (MEHIIE 1 €Bpo Ha AyIIy HAceJIeHHs) Ta Hee(EeKTUBHUMA
PO3IOLI KOIITIB 3 HAAMIPHUMHU aAMIHICTPAaTUBHUMH BUTpaTaMu. BogHovac, MbKHapoOTHUT
JIOCBIJI, 0COOJIMBO HIMEIbKa Ta (hpaHIly3bKa MOJIENI, TOKa3ye eHeKTUBHI MIJIIXH BUPIIIICHHS
X Tpo0JIeM Yepe3 BIPOBAKCHHS YiTKOI 3aKOHOJABUYOi 0a3M, aBTOMATH3AIIIIO MPOIIECIB
Ta Creliagizaliio opraHizamiii KOJEKTHBHOI'O yHpaBiiHHS. [ mokpaleHHs CHUTyallii B
VYkpaini HeoOXiHO BIPOBAKYBATH MEPEOB] MPAKTHKU PO3BUHEHUX KpaiH, afanTyrO4H ixX
710 HaIlIOHATBHUX YMOB Ta BUKJIUKIB IU(DPOBOT €MOXHU.
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IpaBa Ta Mpouecy

3AXHCT ITPAB CITOJKUBAUYIB B YMOBAX BOEHHOI'O CTAHY B
YKPAIHI

3axucT MpaB CHOXKUBaYiB B YKpaiHi BIAOYBA€ThCA 3 JOMOMOTOI CYJIOBUX Ta
103acyJIOBUX CIOCOOIB 3aXMCTy Takux mpaB. Ha HamioHadbHOMY piBHI (PYHKIIOHYIOTH
NOJIOKCHHSI 3akoHy YKpaidu «[Ipo 3aXuCT mpaB CIIOKUBAYiBY», SKUH PETYJIIOE€ BITHOCUHHU
MDK CTIO’)KMBayaMU TOBapiB (i1 3aKOHY HE MOIIUPIOETHCS HA XapyoBi MPOAYKTH), POOIT i
MOCJIYT Ta BUPOOHUKAMU 1 TIPOJIABIIMH TOBapiB, BUKOHABIIMH POOIT 1 HaJlaBa4aMu MOCITyT
pi3HUX (OpM BIIACHOCTI, BCTAHOBIIIOE TIpaBa CIIOKMBAUiB, a TAKOXK BU3HAUA€ MEXaHi3M iX
3aXHCTY Ta OCHOBH peaizailii Aep>kaBHOIT MOMITHKH Y cepi 3aXUCTy MpaB criokuBavis [1].

Jlep>kaBHMIA KOHTPOJIb 32 TOJEP>KaHHA 3aKOHOAABCTBA PO 3aXUCT MPaB CIOKMBAYIB
MOKJIA/IA€ThCSA Ha OAMH 13 LIEHTPAJIbHUX OPraHiB BUKOHABUOI Biaau, a came JlepxkaBHY
cyk0y YKpaiHu 3 muTaHb OE3MEYHOCTI XapuyoOBHUX NPOJYKTIB Ta 3aXHUCTYy CIOKHBAYiB
(HepxmpoacnoxuBciyxo0y) [2].

Pazom 3 Tum, Hi 3akon Ykpainu «IIpo 3axucT mpas croxuBayiBy, Hi [lonoxeHHs mpo
JlepKIpoaCTIOKUBCITY)KOy HE MICTATh JKOJHOI HOpMH, sika Oyma O ToB’s3aHa 3
pPEryJIIOBaHHSIM BITHOCHH IIOJO 3aXUCTy IIpaB CIIOKWBA4iB, 3/IHCHEHHS KOHTPOIIO 3a
BUKOHAHHSM BIIMOBITHOTO 3aKOHOJABCTBA B YyMOBaX BOEHHOTO CTaHy. 3aKOH YKpaiHu
«IIpo mpaBoBUI peKUM BOEHHOTO CTaHY» TaKOK HE MICTUTh HOPM, sIKi O BCTAaHOBIIFOBAJIN
0COOJIMBOCTI PETYIIOBAHHS CYCIUIBHUX BITHOCHH Y c(hepl 3aXUCTY MpaB CIIOKUBAUIB.

3axuCT TpaB CHOXKMBAa4yiB TapaHTYEThCS HAa KOHCTUTYIIHHOMY piBHI, y CT. 42
OcHoBHOTO 3aK0HY. BinmoBiHO 10 HOPM I1i€1 CTATTI AepkaBa 3aXHUIAE MPaBa CIOKUBAYIB,
3MIIACHIOE KOHTPOJIb 32 SKICTIO 1 O€3MEeYHICTI0O MPOIYKINl Ta YCiX BHJIB MOCIYT 1 poOiT,
CIpHsi€ ISTTBHOCTI TPOMAJICHKUX OpTaHi3alliid CrokxuBadiB [3].

Komm 24 motoro 2022 poxy po3mouanocs MOBHOMAcIITa0HE BTOPTHEHHS, Blaja
TUMYACOBO 3ampoBajuja MOPATOPi Ha MPOBENCHHS 3aXOJIB JIEPKABHOTO HATJISIY
(KOHTPOJTIO), 30KpeMa i MI0J0 JOACpKAaHHS 3aKOHOIABCTBA MPO 3aXHUCT MPaB CIOKHBAYIB.
VY 3B’43Ky 3 UM HE PO3TJISJAIUCS CKapru CIOXKMBAylB Ha MOPYIICHHS 3aKOHY YKpaiHu
«IIpo 3axuct cnpaB CHOXKKMBaAYiB», HA 3aBUILECHHS Tapu(]iB Ta Ha HECBOEYACHE BUKOHAHHS
rapaHTiiHOro peMOHTYy. HaToMicTh mpuiiMaliucsi CKkapru Ha HEKOHTPOJIbOBAHE 3POCTAHHS
I[IH HA TOBapH, SIKI MAIOTh ICTOTHY COILIaJIbHY 3HAYYIIICTh, Ta CUTYyalli, IpU AKUX Oyia
3arpo3sa, 1110 Ma€ 3HAaYHUI BIUTHB HA TMpaBa, 3aKOHHI IHTEPECH, KHUTTS Ta 3J0POB’ S JIFOAUHH,
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3aXUCT HaBKOJMIIHBOIO CEpPEAOBMILNA Ta 3a0e3leueHHs Oe3MeKku NepikaBu. Takox 3a
aHAJIOTTYHOI MIACTaBU J03BOJISIIOCS MPOBOJUTHU MO3AIUIAHOBI HEBUI3HI MEPEBIPKHU Yy cdepi
KOMYHJIBHUX ITOCIYT T4 EHEPreTUKH [4].

[ToTim y muctonani 2022 poky YnoBHoBaxkeHuil BepxoBHoi Paau Ykpainu 3 mpas
JIOJIMHU 3BEPHYBCS 10 Y sy 3 pEKOMEHAAIISIMU MPO T, 11100 HAJaTH A03BLT BiMIOBITHUM
opraHam MpPOBOJUTH IO3aIJIAHOBI 3aXOAU JEP>KaBHOIO HArjsay (KOHTPOJIIO) B YMOBax
BOEHHOTO cTaHy. Bigrak 3 rpyaHs 2022 poky 103BOJEHO MPOBOJIUTH TaKi MO3aIJaHOBI
3aX0M JEP’KaBHOIO HArJIAly Ha MiJACTaBl pilieHb JlepKnpoacnoxuBcayxOu Ta 3a
pimieHHs M MiHICTepCTBa EKOHOMIKH Y KpaiHH.

Hagecni 2023 poky Oyio 311HCHEHO MOHITOPUHTOBHUH BI3UT YTOBHOBa)KEHOI'O
Bepxonoi Panu Ykpainu 3 npaB ntoguHu 10 JepKnpoacnokuBciyk0u. 3a pe3yiabTaTaMu
NPOBEJICHHS TAKOT'O BI3UTY BUSBIICHO, 1110 3aXOAM JE€P>KABHOTO HAIISIAY 3a A0 KaHHIM
3aKOHOJ/ABCTBA MPO 3aXUCT MPaB CIOKHUBAYIB HE MPOBOASTHCA, a BIATAK BIIMOBIAHI
3BEPHEHHS TPOMAJsSH 3ajuIialoThes 0e3 po3mmiay. Y 2022 poui Ha amgpecy
HepxnpoacnoxuBenyxou Haaiinuio noran 18 000 3BepHEHBb BiJ CIOXHBAYiB, ¢ BOHU
BUKJIaanu 1HQopMalliio npo (akT MOpYIIeHHs iXHIX MpaB SK crnokupadiB. CTaHOM Ha
TpaBeHb 2023 poKy Takux 3BepHEHb — noHaa 4600.

Sx noBinomiise JlepknpoacnoxkuBciyx0a, ciry:k0a He MOXe 3[1IHCHIOBATH 3aXO/H
JIEP>KaBHOTO HATJIAy 3a JIOACpP)KAHHSM 3aKOHOJABCTBA INiJ Yac il BOEHHOTO CTaHy 0e3
OTpPUMAaHHS BIAMOBITHOTO JO3BOJNY Bi MiHIicTepcTBa €KOHOMIKM YKpainu. CaMorw X
JlepXpoaciokuBCIyk0010 Oyiio HaicaaHo Ha ajpecy MiHICTEpCTBa EKOHOMIKH Y KpaiHu
559 3BepHEHb 11010 OTPUMAHHS J03BOJIY Ha MPOBEEHHS 3aX0/11B, OAHAK KOIHOT BIAMOBI/I
BiT MiHicTepcTBa He Oyno HajgaHo. Uepe3 BIICYTHICTH BiAIOBineH Big MiHicTepcTBa
JIep>KIIpOICTIOKHUBCITY)0a MO>Ke JIMIIIE HalaBaTH TpoMasiHaM po3’ ICHEHHS 3aKOHOAaBCTBa
PO 3aXHCT MpaB CIOXKKBAYiB, a TAKOXX PEKOMEHJalli MpO MOXJIMBICTH PO3B'SI3aHHS
NUTAaHHS B CyIOBOMY TOPSIAKY [S].

B yMoBax BOEHHOTO CTaHy BCE I1I€ € MOKJIMBUM BPETyJIIOBATH CIIp MPO 3aXUCT MPaB
CIOKMBAYiB 1 B 103aCyJ0BOMY, 1 B CyAoBoMYy Mopsaky. [IpoGieMHUMH NHTaHHSIMH
3aJIMIIAIOThCA TaKi, K, HAPUKIIAJ, 3HAXOHXKSHHSI FOPUIMYHOT aipecH MpoaaBIls (HaaaBaya
MOCITYT, BUKOHABIIS1) HA TEPUTOPIi, KOTpa € TUMYACOBO OKYIIOBAaHOIO; MOCTIHHUNA PU3UK
dbopc-Maxkopy Uepe3 MepioJUYHI MAacOBaHI PaKEeTHI aTakd Ta yAapu Oe3NMUIOTHUMU
TTANBPHUMH amapaTaMd 1O BCId KpaiHi; CKJIQAHICTh 310paHHA Joka3iB; (izuuHe
nepeOyBaHHS TpojaBIlsi (HaJaBada MOCITYT, BUKOHABIIS) HA HEMIIKOHTPOJBHIM TepUTOPIT
Toro [6].

OT1xe, MokHa c(hopMyBaTH BUCHOBOK ITPO T€, 10 aKTyaJIbHE 3aKOHOIABCTBO YKpaiHu
y cepi 3aXHCTy MpaB CIIOKKUBAYIB HE MICTHTh CIICIIAIBHOTO PETyJIFOBAaHHS TAKUX BITHOCUH
y mepioa [ii TpaBOBOTO PEXUMY BOEHHOTO CTaHY. 3 TMOYATKOM IMOBHOMACIITA0OHOTO
BTOPTHEHHS OYyJI0 BBEJICHO TMMYACOBI OOMEKEHHS HA MPOBEACHHS 3aXOJiB JCPKABHOTO
Harsny (KOHTPOJTIO) 32 JOAEPKAHHSIM 3aKOHOIaBCTBA y cpepi 3aXHUCTy MpaB CIIOKUBAYIB,
OKpIM MEBHUX BUMIAAKIB. 3HATTS MOPATOPIIO BCE OJTHO HE JIOMTOMOTIIO TTOKPAIIUTH CUTYAIIIF0
13 pO3TISAI0M 3BEpHEHB rpoMaisH. [Ipu 3aiiicHeHH] aHai3y Takoi mMpo0JieMu BUSBICHO, 10
Hapasi BIICYTHA KOMYHIKaIlis MK J(epKIIpoACTOKUBCIYk0010, sika TPOBOJAUTH 3a3HAUCHI
3aX0/IH, Ta MinicTepcTBOM €KOHOMIKH Ykpainu, sIKe Hajgae TIO3B1LI
JIepKIIpOoACTIOKHBCIYKO01 Ha TPOBEICHHS IIUX 3aX0/11B, OCKUTBKM MiHICTEpPCTBO €EKOHOMIKH
VYKkpainu He BiJINOBIIA€ HA 3aMUTH CILYXKOU.

3aramoM ciijJ BKa3aTH MPO Te, IO BTOPTHEHHS BCE 1€ JI03BOJIAE TPOMAJIHAM

49



BUPIIIYBaTH CIOPU IIOJO 3aXHUCTy CBOiX MpaB, y TOMY YHCII SIK CIOXWBayiB, Yy
1103aCy/I0BOMY Ta CyJI0BOMY MOPsKY. Pa3oM 3 TUM Ha MpakTULl BUHUKAE P TPOOJIEMHUX
MUTaHb, K1 3aBAKalOTh €(PEKTUBHOMY BHpilIeHHIO crniopy. Lle, Hanpuknaza, nepeOyBaHHs
npoJaBls (HaxaBaya IMOCIYTr, BUKOHABI) HA HEMIJKOHTPOJIbHIM TEpUTOPii, CKIAJAHICTh
30MpaHHs J0Ka3iB, MOCTIHHUN pu3MuK (popc-Maxkopy (0coOIUBO I MpoAaBlis/HajAaBaya
MOCJTYT/BUKOHABIIS) TOILIO.
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cnoxkuBauiB. Omoyocman Yrpainu. URL: http://surl.li/ozewog

6. [IpoGneMH1 acmeKTH 3aXUCTy MpaB CIOXKMBAYiB B YMOBAaX BOEHHOI'O CTaHY.
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I'pens BanenTtuna IlerpiBna

Crynentka rpynu [IMMB-24-1

HaykoBuii kepiBHHK:

Psaouenxo IOpiii FOpiiioBuu

1.10.H., mpodecop Kadeapu NUBUTBHOTO IIpaBa Ta MPOoIeCy
Jlep>kaBHOTO MOAATKOBOTO YHIBEPCUTETY

ITPABOBA ITPUPOJA AOI'OBOPY 3BEPITAHHSA

JloroBip 30epiranfsi, SK OAWH 13 BHJIB IWBUIBHO-TIPABOBUX YyTOJ, Ma€ CBOIO
cnerudiky, Mo 3yMOBJICHA IPUPOIOI0 BiTHOCHH, SIKI BUHUKAIOTh MiK CTOPOHOIO, IO 371a€
MaiiHO Ha 30epira”Hs, Ta CTOPOHOIO, IO NpHuiiMae Woro. BuBueHHst moroBopy 30epiraHHs
JI03BOJISIE€ TIUOIIE 3pO3yMITH MEXaHI3MH 3aXUCTY MPaB BIACHUKIB, a TAKOXK (OPMY€E OCHOBU
1151 €(DEKTUBHOTO YIPABIIHHSI MalHOM Y MPaBOBiil CUCTEMI.

I'naBa 63 «Ilocnyru. 3aranpHi nosioxeHHs» L{luBuibHOTO KOAEKCY YKpaiHu (Hamasi —
K VYkpainn) Bu3Hauae 3arajibHi 3acaju 3000B’sI3aJIbHUX MPABOBIIHOCHUH III0JI0 HAaJTaHHSA
pi3HUX BUJIB nocayr. 3okpema, cT. 901 LK Ykpainu 3akpiritoe BU3HAYEHHS KOHCTPYKIIIT
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JOTOBOPY MPO HAJAHHS MOCHYT, SIKA € BUXIJHOK y MPABOBIM XapakTEPUCTHUIl OKPEMHX
BU/IIB IOTOBOPIB, 30KpEMa OXOPOHU Ta 30epiranus [1].

3riHO 13 BKa3aHUM IMOJIOKEHHSM OJlHa CTOpOHA (BUKOHaBEllb) 3000B’A3yEThCS 3a
3aBJaHHSAM JPYroi CTOPOHU (3aMOBHHMKA) HAJaTH TMOCIYTY, sIKa CIIOXKUBAETHCS B IMPOIIECi
BUMHEHHS MEBHOI Aii a00 3/1iCHEHHS MEBHOI AISIBHOCTI, a 3aMOBHUK 3000B’SI3y€THCS
OIJIATUTH BUKOHABIIEBI 3a3HAUYCHY MOCIYTY, SKIIO iHIIIE HE BCTAHOBJICHO 10TOBOpoM. Cirin
PO3YMITH, IO 3aKOHOJABEIh y LbOMY 3arajbHOMYy BH3HAUYCHHI BKa3ye Ha IOPUIANYHY
MPUPOAY MOCTYTH K 00’ €KTa HUBUIBHUX IPaB, 30KpeMa, BUMHIOBAHA /i YM 3/1MCHIOBaHA
TISTBHICTB, 1110 € MPEMETOM BiJIIIOBITHOTO JIOTOBOPY, CIIOKUBAETHCS y MPOIIEC ii HaJJaHHS
[2, c. 6].

OpHuM 13 BUIB AOTOBOPIB MPO HAJIaHHS MOCIYT € came 30epiranus. Tak, I'maBoro 66
K VYkpainu BperyiaboBYIHOThCS MUTaHHS 10A0 30epiranHsa. BignmosigHo ao cT. 936 11K
VYkpainu 3a [uM J0roBOpOM OJ[HA CTOpOHA (30epirau) 3000B’sA3yeTbes 30epiraTi piy, sKa
nepefaHa il Jpyror CTOPOHOIO (TMOKJIAXOJaBIEM), 1 TMOBEPHYTH 11 MOKJIAXKOJABIIEBI y
cxopoHHOCTl. [Ipy 1poMy y cucteMi JOroBOpiB 30epiraHHs CIiJ PO3PI3HATH JOTOBIP
CKJIAZICBKOTO 30epiraHHs Ta creliaibHi BUAM 30epiraHHs (30epiraHHs peui y jJomOapii,
30epiraHHs peuei, 10 € MPEeAMETOM CIOopy, 30epiraHHs aBTOTPAHCIOPTHHUX 3ac00iB Ta
1HIII).

Tak, H.O. Bacunpuuk Big3HauUae, MO0 «JOTOBIp 30€piraHHS € CaMOCTIMHUM,
O0COOJIMBUM BHJIOM JIOTOBOPY. XOU BiH 1 Mae 0arato CXOXXHMX €JIEMEHTIB 13 OUIBIIICTIO
IIUBUTBHO-TIPABOBUX JIOTOBOPIB, IPOTE MAE TAKOXK HU3KY BiAMiIHHOCTEM» [3, c. 38].

Tak, 3aranbpHe BU3HAYCHHS 10TOBOPY 30epiranns y ct. 936 LIK Ykpainu no6ynoBane
32 MOJIEJUTI0 PEAIbHOTO JIOTOBOPY, aJKe JOTOBIpHA KOHCTPYKIIS HAJaHHS TOCIYTH
30epiraHHs Tependavae HasSBHICTH OOOB’S3KOBOTO einemMeHTa — (akTy Iepenadi
MOKJIAXO0/1aBIeM 30epiradyeBi peui Ha 30epiradss [1]. Aje npu mpomy, BIIMOBIIHO J0 4. 2
ct. 936 IIK Vkpainu, K0 BHKOHABIIEM NOCIYTH € mpodeciiiHuil 30epirady, CTOPOHH
MOXXYTh TOTOJHWTH Tepenady 30epiradyeBi pedui B manOytHhomy [1]. Sk OGaummo, Ha
3aKOHOJ/JIaBYOMY PIBHI 3aKpirieHa MEBHA OCOOJIMBICTh KOHCTPYKIIIi JOroOBOpY 30epiraHHs,
SKAA MOXe OyTH SK KOHCEHCYaJbHHMM, TaK 1 peaqbHUM. IIpore y Oynb-skoMy pasi
HEOOXITHUM € TIepeJlaHHS IIpeaMeTa JOTroBopy 30epiraHHs y BOJOJIHHS BUKOHABIIS
TIOCJIYTH, SIKUH 3000B’13aHUM 3a0€3MEYUTH 1i CXOPOHHICTh Ta MMOBEPHYTH MOKJIAXKOIaBIICBI
y TOMY X CTaHi, 3 ypaxyBaHHSM 3MIiHU ii IPUPOTHUX BIACTUBOCTEH.

Konctpykiiis moroBopy 30epiranss, 3akpimieHa y c¢t. 936 LIK Ykpainu, He MICTHTH
IMIIEpaTHBHOT BUMOTH TIPO OIUIATHICTH MOCHYT 30epiranHsa. Bimmoimuo mo ct. 946 LK
Vkpainu mata 3a 30epiraHHs Ta CTPOKH 11 BHECEHHS BCTAHOBIIOIOTHCS JOTOBOPOM
30epiranns [1]. Tak, noroip 30epirantst Moke OyTH K OTUIATHUM, TaK 1 0€30IJIaTHUM.

Tak, Ha OCHOBI aHaji3y 3arajJbHUX IOJOKEHb ITUBUILHOTO 3aKOHOJIABCTBA IO/I0
JOTOBOPY 30€epiraHHs Ta 3 OTJSAy Ha OPUIUIHY MMPUPOY BKA3aHOTO JOTOBOPY CIIJ TINATH
BHCHOBKY, IO TMPEIMETOM HaJaHHS BIIMOBITHUX TOCIYT € PyXOMi pedi, BU3HAUYCH1 SK
IHAWBITyaJIbHUMH, TaK 1 POJJOBUMHU O3HAKaMH, SIK1 IepenaroThes 30epiradesi. [Ipu mpomy,
BinmoBimHO 10 cT. 941 IIK VkpaiHu BHKIIOYHO 3a 3roj0K0 MOKIAKOAABIS 30epirad mae
MpaBo 3MIIIATH Pedl OJHOTO POAY Ta OJIHIE€I AKOCTI, AKI mepeaaHi Ha 30epiranHs [1].
BianoBigHo, y pa3i nepedaHHss Ha 30epiraHHs pedi, BU3HAYCHOI 1HAUBIIYyaJTbHUMHU
O3HaKamu, 30epirad 3000B’s3aHUN TOBEPHYTH MOKJIAXKOJABIEBlI caMe€ Ty pid, a y pasi
30epiraHHs peyel, BUBHAYCHUX OJHOPIAHUMHU O3HAKAMU, — BIAMOBIIHY KUIbKICTh peuei
TAKoro caMoro poay Ta Takoi camoi sikocTi (4. 1 cT. 949 11K Vkpainu) [1]. BukonaBuem
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MOCJIyTH 30epiraHHs MOXKe BUCTYNAaTH He Juiue npodeciinuii 30epirad, To0To ocoda, 1110
3IACHIOE 30€epiraHHs Ha 3acafax MiANPUEMHULIBKOT TISJIBHOCTIL, aje i 1HII1 0CO0u.

[lincymoByrOUH, 3a3HaYUMO, 110 AOTOBIp 30epiraHHs Mae€ Taki ICTOTHI yMOBH: 1)
npeaMeT; 2) 1iHa (K0 JOTOBIp YKIATAEThCS MK CyO’ €KTaMH TOCIOJApIOBaHHS); CTPOK
i1, HEIOTPUMAaHHS [IUX YMOB MO3K€E MPU3BECTH 0 BUSHAHHS HOTO HIKUEMHUM (HEIHCHUM),
PO L€ CHiJ aM’ATaTh CTOPOHAM IPH YKJIAJE€HH1 JaHOTO BUAY AOTOBOPY.

OTxe, CyTHICTh JIOTOBOPY NOJIATAa€ HE JIMIIE B PETYIIOBAHHI MpaB 1 00OB’S3KIB
CTOpIH, ajie i y 3a0e3neyeHHl JOBIPU B CYCHUIbCTBI, IO € KPUTHYHO BAKIUBUM IS
(YHKIIOHYBaHHSI pUHKY Ta PO3BUTKY €KOHOMIKHM B LIoMy. JloroBopu ciy>kaTh OCHOBOIO
st (OpMyBaHHS NTPABOBOTO MOPSJAKY, SKUM MIATPUMYE TapMOHIWHI BIJHOCHMHH B
CYCIUJIbCTBI Ta CIIPUSIE€ PO3BUTKY LIUBLILHOTO 000POTY.
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Ayanuk Ousexkcanap MuxkonaioBu,
Acmipaat HHI paBa

Jlep>kaBHOTO MOAATKOBOTO YHIBEPCUTETY
HaykoBuii kepiBHUK:

Poratnnceka H.3.,

1. 10. H., TIpodecop

POJIb TPOMAJICBKUX OPTAHI3AIIIN TA IIU®POBI3AIIIL Y 3AXUCTI
ITPAB CIIOKMBAYIB

VY cydacHOMY CYCITUIBCTBI 3aXHCT IIPaB CIIOKHMBaYiB HAOyBa€e 0COOJIMBOrO 3HAUCHHS,
O0COOJIMBO B KOHTEKCTI IIBHJIKOTO PpO3BUTKY ULHU(PpoBUX TexHomorii. I['pomanceki
opraHizamii Ta mnporec IudpoBizamii BiAIrpalOTh KIOYOBY poJib y 3abe3nedeHH1
e(eKTUBHOTO 3aXWCTy MpaB CIHOXKHUBAYIB, CIPHUSAIOUM MIABUIICHHIO iX OOI3HAHOCTI Ta
CTBOPEHHIO HOBUX MEXAaHI3MIB 3aXHCTY.

Meta nmomoBiAi JeTanbHO TPOAHATI3yBaTH pPOJb TPOMAJICHKUX OpraHizariil Ta
nudpoBizaiii y 3axXUCTI MpaB CIOXHUBA4YiB B YKpaiHi, BUABUTH OCHOBHI MPOOJIEeMH Ta
MEPCTIEKTUBH PO3BUTKY B IIiH cepi.

B nepmry yepry notpiOHO BU3HAYUTH 3HAYEHHS IPOMAJICHKUX OpraHi3aIliil y 3aXucTi
MpaB CIOXUBAYiB.

Micuie rpoMaJChKUX OpraHizamiii y 3axucTi IpaB CIOXHBadiB 0a3yeThCi B
MIJIBUIIIEHH] TTPABOBOT 0013HAHOCT1 CIIOKHUBAYiB.

I'pomanchki oprafizailii akTUBHO 3aliMarOThCS TPOCBITHUIIBKOIO MISIBHICTIO,
CIPSIMOBAHOIO Ha IHPOPMYBaHHS CIIOKMBAUIB PO IXHI [TpaBa Ta cocoOu ix 3axucTy. Bonu
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MIPOBOJSATH CEMIHAPH, TPEHIHTH, PO3POOIIAIOTH IHPOPMAILiiTHI MaTepiaiy, sIKl J0MOMaratoTh
NIABULIUTH MPABOBY KyJbTypy HaceneHHs. [lpuknao: 'O "Coro3 cnoxkuBadiB YKpaiHu"
PEryJsipHO OpPraHi30BY€ OCBITHI 3aXOJ{, CIIPSMOBaHI1 Ha PO3'ICHEHHS MOJIOKEHb 3aKOHY
VYkpainu "IIpo 3axuct npaB cnoxuBauiB" [1]. Taki 3axoqu CpUsitOTh TOMY, IO CIIOXKHUBaY1
CTarOTh OUTbII 0013HAaHUMHU Ta BIEBHEHUMH Yy BIJICTOIOBAHHI CBOIX MpaB. TakoX HaCTYyITHUM
KPOKOM € HaJlaHHs IOPUAUYHOI JOIIOMOI'M HACEJIECHHIO YKpaiHH.

barato 'O HagatoTh O€3KOIITOBHI IOPUAMYHI KOHCYJIbTAllli Ta MIATPUMKY
CIOKMBayaM, sIKl 31TKHYJIMCA 3 MOPYIICHHSIMH iXHiX mpaB. Lle oco0amBO BaxXJIMBO st
Majo3a0e3MeyeHuX BEPCTB HACENIEHHSA, SIKI HE MOXYTh JO3BOJUTU €001 MOCIYrd
npodeciitnux opuctiB. Ilpuknao: 'O "Bceeykpaincbka ¢eaepaiia crnoxkupadi "[lymasc""
Hajae OE3KOLITOBHI KOHCYJBTAIIIl Ta A0MOMArae y miAroToBII MPEeTeH31i, CKapT Ta IHIIUX
IOKyMeHTiB [2]. 3aBasku 1bOMY Oarato CMO>KMBadiB 3MOTJIM BiTHOBUTH CBOI MpaBa Ta
OTpUMAaTH KOMIICHCAIlll0 3a 3aBjaHi 30uTku. [lokpaiye 3axucT mHpaB CHOXKMBAYiIB 1
TPOMAaJICEKH KOHTPOJIb Ta MOHITOPHHT.

'O 3nilicHIOIOTHh HE3ale)KHUH MOHITOPHUHT SIKOCTI TOBApiB Ta MOCIYT, BUSBISIOTH
MOPYILIEHHS 3aKOHOJJaBCTBA Ta IHPOPMYIOTh TPO HUX BIAMOBIAHI OPraHH Ta TPOMAJICHKICTb.
Ile cnpusie MIBUIIEHHIO BiIMOBIAAIBPHOCTI BUPOOHUKIB Ta IMOCTAYaJIbHUKIB TOCIHYT.
Ilpuxnao: TO "YkpaiHcbka acorjaifisi CroKMBayiB" peryiasipHO IMPOBOJUTH TECTYBaHHS
IPOYKTIB XapuyBaHHs Ta MOOYTOBUX TOBAPIB, MyOJIIKYyIOUN pe3yIbTaTH B 3ac00aX MacOBOT
iHpopmMarii [3]. Lle ctumysroe mianpueMcTBa MOKPANTYBATH SIKICTh CBOET IPOTYKIIIi.

VYyacte y (opMyBaHHI Jiep)KaBHOI TMOJITUKM — II€ e oJHa (opMa BIIUBY Ha
Jep>KaBHI IHCTUTYIIIT B 3aXKCT1 IIPaB CIIOKHUBAYiB.

'O akTHBHO O€EpyTh y4acTh Yy po3poOlli HOPMATUBHO-NPABOBHUX AaKTiB, HAJAAlOUH
€KCIIepTH1 MPOMO3HUIIii Ta pekoMeHallii. BoHu 6epyTh y4acTb y TPOMaJChKUX CIyXaHHSX,
poOoUMX rpymnax npu AepKaBHUX OpraHax, BIUTMBAIOYM Ha (JOpMyBaHHS 3aKOHOJABCTBA Y
cdepi 3axucTy npaB cnoxkuBadiB. [lpuknad. Tlig gac po3poOku 3MiH 10 3aKOHY YKpaiHu
"I[Ipo 3axuct mpaB cnoxupadiB" ['O Haganw psa MOPOMO3MINK IOJO0 TMOCHUICHHS
BIJIMOBIIAJIBHOCTI 3a MOPYIICHHSI TIPaB CIIOKHWBAUiB Ta BIPOBA/KEHHS HOBUX MEXaHI3MIB
3axucTy [4].

3HavHE MiCIIe B 3aXUCTI1 ITPaB CIIOKMUBAYIB MTOCIIa€ 1 MKHAPO IHA CITIBIpAIlsl Ta OOMIH
nocBigoMm. ['O cniBOpaIioTh 3 MIKHAPOJHUMH OpraHi3allisiMH, 10 TO3BOJISIE TIepeHMaTH
Kpali MpakKTUKX Ta BIPOBAHKYBAaTH MIKHAPOAHI CTAaHIAAPTH 3aXUCTY MPaB CIIOKUBAYIB B
VYxpaini. Ilpuknao: T'O "Coro3 cniokuBadiB YKpaiHu" € 4eHOM MDKHAPOJHOI OpraHi3aiii
Consumers International, mo ga€ MOXIHBICTH OOMIHIOBATHCS TOCBIIOM Ta OpaTH ydacTb y
rIo0aapHUX IHIaTUBax [5].

HactynHum KpokoM BH3HAYaeMO BIUIMB IM(POBI3aIii HAa 3aXUCT MPaB CIOKHUBAYIB.
Po3BUTOK €NeKTPOHHOT KOMEpIlii MO3UTHBHO BIUIMBA€ HAa 3aXHCT IpaB CIOXHBadiB. 3
PO3BUTKOM IHTEPHETY €JIEKTPOHHA KOMEpIUS CTaja HEBIA'€MHOI0 YAaCTHHOIO KUTTS
Oaratpbox criokuBaviB. BoHa Haja€e 3py4HICTh Ta MIUPOKHIA BUOIp, ajie TAKOK CTBOPIOE HOB1
BUKIIUKH B c(hepi 3aXUCTY MPaB CIIOKUBATIB.

[Tpo6nemu:

1) HenobpocoBicHi mpo1aBili MOXYTh TPUXOBYBAaTH 1H(OpMaIIito PO TOBap;

2) BiacyTHICT MOXKIMBOCTI OTJIIHYTH TOBAp Mepe]] MOKYIKOO;

3) CkrnagHotii 3 TOBEpHEHHSIM TOBapy Ta OTPUMAHHIM KOMIMeHcalii [6].

Copusitors ndpoBizalii 3aXUCTy MNpaB CHOXHUBa4yiB 1 1udpoBi miarGopMu ais
3aXUCTy MpaB croxuBauiB. [{udpoBi TeXHOIOrT J03BOJISIOTH CTBOPIOBATH OHJIAWH-CEPBICU
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JUTSl IOJJAHHSL CKApr, OTPUMAaHHS KOHCYJbTalliil Ta 1HQOpMyBaHHs CIOXKUBaYiB. [Ipukiao:
Hepxapuuii noptan "OHIalWH-3BEpHEHHS TPOMAIsAH" JI03BOJISIE CHOXKMBadyaM MOJABATH
CKapru J10 BIATIOBIHUX OPTaHiB B €IEKTPOHHOMY BUTJISIL, 1110 3HAYHO CIIpoIiye mnporec [7].

3axXUCT MEpPCOHAJBHUX JAHMX Ta KiOepOe3neka YHEMOXKIIMBIIOE MOPYLIEHHS IpaB
CrokuBayiB. Y IM(GPOBOMY CEPEIOBUIIl CIOXKMBAUl CTUKAIOTHCS 3 PU3UKAMH BUTOKY
MEPCOHANIBHUX JAaHUX, IIaXpalcTBa Ta KIOEP3JTOUMHHOCTI. Baowcaugicms: 3aKOHOAABCTBO Y
chepl 3aXuCTy MEPCOHAIBHMX JAaHMX Ma€ OYTHM AaKTyaJlbHUM Ta €(QEKTUBHUM, 100
3a0e3reunTy 0e3neKy CroxuBavis [8].

[TinBuIIeHHS TMGPOBOI IPAMOTHOCTI CIIOAKMBAY1B TAKOXK CYTTEBO BILUIMBAE HA 3aXHCT
npaB croxuBadiB. /{15 epekTUBHOr0O BUKOPUCTAHHS LU(PPOBUX CEPBICIB Ta 3aXUCTY CBOIX
NpaB CIOXMBauyaM HEOOXiHO BOJIOAITH NMEBHUMH 3HAHHIMH Ta HaBUUKAMH. [Hiyiamusu:
[IpoBeneHHst OCBITHIX MporpamM Ta I1HQOPMAIIMHUX KaMmMaHId CHpusie MiABUILEHHIO
1 poBOi rPAMOTHOCTI HaceJeHHs [9].

[le oqHUM IHCTPYMEHTOM 3aXHCTy MpaB CIOKWBAYIB € BUKOPUCTAHHS COIIaIbHUX
Mepex Ta MOOUTbHHUX J0AaTKiB. ColiajgbHi Mepexi Ta MOOUIbHI JOJATKHU CTAJIA MOTYKHUM
THCTPYMEHTOM JJis1 iH)OpMYyBaHHS CIIO’KUBAYIB Ta B3aeEMOIii 3 HUMH. [lpuknao: barato I'O
Ta JIEpP)KAaBHUX OPraHiB BUKOPHCTOBYIOTh COIliaJIbHI MeEpexXi JUIsi OIepaTHBHOTO
iHbOpMYBaHHS MPO HeOe3MeuHi TOBapH, 3MIHM B 3aKOHOJJABCTBI Ta 1HINI Ba)KJIMB1 HOBUHU
[10].

[ToTpiOHO maTu BIANOBiH YK BIUIMBAE CIHIBIpals TPOMAJCHKUX OpraHizaiii Ta
Jep>)kaBu Ha 3a3HavyeHH1 nuTaHHs. [lapTHepcTBO y peasnizaiii mporpam 3axucTy MpaB
CIIO’KMBAYIB IIKPIIE PO3KPUBAE MOKIMBOCTI TPOMAJCHKUX OpTaHi3alliid.

Crinpai nipoektd 'O Ta Aep’kaBHUX OpraHiB MiJBHINYIOTh €()EKTUBHICTh 3aXO/IIB
II0JI0 3aXKMCTY MpaB CroxuBaviB. /lpukiaod: Peanizaiis nporpamu "CBioMuii crioxuBay',
sIKa BKJTFOUYAE CEPit0 OCBITHIX 3aX0/iB Ta iHpopMariiiuux kammnanii [11].

3amydyenns ['O 1o 3aKOHOAABYOTO MpoOIECY — JII€BUNA MEXaHI3M 3axXHUCTy IpaB
cnoxkuBauiB. ['O OepyTh y4yacTh y pobOUYuX rpymnax 3 po3poOKH 3aKOHOJABCTBA, HAIAIOTh
eKCTIEPTHI BUCHOBKHM Ta Tpomno3uilii. [lpuxaad: Ydyacte 'O y po3poO11i mpoekTy 3aKoHy
"I[Ipo enexTpoHHY KOMepIlif0", ne OynIu BpaxoBaHI IPOMO3UIII IIOJ0 3aXHUCTy IIpaB
CIIO’KMBAYiB B OHJIAWH-Ipoaxax [12].

CrinpHI 3aX0ay 3 MIJBUIICHHS MPAaBOBOI 00I3HAHOCTI PO3IIMPIOIOTH MOKJIMBOCTI
rpOMAJICRKUX OpraHizamiii B 3axucTi mpaB crnoxuBauiB. JlepkaBa ta 'O cminbHO
OpraHi3oBYIOTh KOH(EpEHIIil, CeMiHapH, TPEHIHTHU [JIs CIOXXHBAYiB Ta MiAIPHEMIIIB.
IIpuxnao: llpoBenenus mopigHoro Gopymy "3aXuCT MpaB CIOKUBAYiB y TU(POBY €moxy"
[13].

[lepcriekTBM PO3BUTKY Ta PEKOMEHJALli 3aXUCTY MpaB CHOXKUBAYIB PO3KPHUEMO
HACTYITHAM YWHOM. PO3BHTOK IMGPOBUX CEPBICIB € TEPCIEKTUBHUM B 3aXHUCTI IpaB
cioxuBayviB. Pexomenoayia: CTBOPEHHsS €IWHOTO MOpPTaly Ui CIOXXKHUBAyiB, A€ MOXKHA
OTpUMAaTH BCIO HEOOX1MHY 1H(MOpPMAILito, TOJATH CKApTy, OTPUMATH KOHCYIIBTAIIIIO.

Ha mamy ayMKy OHOBIIEHHS 3aKOHOJABCTBAa 3 YypaxyBaHHAM IU(POBUX peatii
HaJacTh TOWITOBX B 3aXHUCTI MpaB CHOXUBAYiB. Pexomenoayis: BrockoHameHHsS
3aKOHOJABCTBA Yy cdepl €JIEeKTPOHHOI KOMEpIlii, 3aXHCTy MEepPCOHAJIbHUX JaHUX,
Ki0epOe3neKku 3 ypaxyBaHHIM €BPOMEUCHKOTO JIOCBIY.

[TinTprmKa AisIIBHOCTI TPOMAICKKUX OpTraHi3alliii — TeX J1€BUI KPOK B 3aXUCTI ITPaB
crokuBauiB. Pexomenoayisn: Hananus nepxkapHoi niarpumku 'O yepes rpaHTH, HaBYaHHS,
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iHpopMaIlliiHy MIITPUMKY.

[linBumeHHss wM@PpPOBOi Ta MPAaBOBOi T'PAMOTHOCTI HACEJIEHHS CTaHe, TeX,
e(eKTUBHUM 3acO00M 3axXUCTy IMpaB CHOKUBaYiB. Pexomenoayis. BnpoBaIxeHHs
OCBITHIX IpOrpaM y IIKOJIaX Ta YHIBEPCUTETaX, MPOBEIECHHS MAaCOBUX IH(OpMaLIHHUX
KaMIaHii.

MixHapogHa cmiBmpaisi Ta OOMIH  JOCBIIOM  PO3IIMPIOIOTH  MOXKIJIMBOCTI
IpPOMAJICBKUX OpraHi3alliil B 3aXHCT1 IpaB CIOXUBAYiB. Pekomenoayis: AKTUBHA y4acTb y
MDKHApOJHUX MPOEKTaX, OOMIH JOCBIAOM 3 1HO3EMHUMHM IApPTHEPAMH, BIPOBAJKEHHS
KpallliX MPaKTHK.

AK 8UCHOBOK, XOUY 3A3HAYUMU, WO POIb 2POMAOCLKUX Opeanizayii ma yugposizayii
Y 3axXucmi npas CnoMCueavie € 8UPIUAIbHO 8 cyyacHomy cychinbemsi. 1O cnpustoms
niOBUWEHHIO NpPAasoeoi O00I3HAHOCMI CNOoJCU8AYI8, HAOAIOMb NPAKMUYHY OO0NOMOR2Y,
enIUBaAOMb Ha Qopmysanus oOepxcasnoi nonimuxu. Lugposizayis eiokpusae HoO8I
MOACIUBOCMI OJISl 3AXUCHLY NPAB CHONCUBAYIB, djle UMAAE OHOBIEHHS 3AKOHOO0A8CMEa ma
nioguujenHs: yughposoi epamomuocmi HacenreHHs.

Baowcnueum 6yno 6 epaxysamu 3akonooasui pexomenoayii. A came:

1)  Hocunumu cnisnpayio mixc Oepcasoro ma 1O y cgepi 3axucmy npas
CNOIACUBAUIE.

2) OHo8UmMU 3aKOHOOABCMEO 3 YPAXYBAHHAM CYYACHUX YUPDPOBUX MEHOEHYII.

3)  Poszeusamu yugposi cepsicu ma niamgopmu 0ns CHONCUBAUIS.

4)  Iiosuwysamu yughposy ma npasogy epamomHuicnis HACELeHH L.

5) 3anyuamu mixcHapoOHull 00c8io ma cmaHoapmu.
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Jsuenko Bikrop CepriiioBu4, aciipaHr,
HHI npaBa Jlep>kaBHOr0 MOAaTKOBOT'O YHIBEPCUTETY

HOHATTA TA OCOBJIHUBOCTI JOI'OBOPY ITPO HATAHHA
MEINYHUX ITOCJIOYT

AKTUBHUI PO3BUTOK PUHKOBUX BIIHOCHUH Yy c(epl OXOPOHU 30pPOB’Sl PO3MOYABCS
3aB/ISIKA TIEPIIOMY KPOKY pedopMyBaHHS MEAMYHOI ramy3i — npuiHATTI0O KoHmemnrii
pedopmu (hiHAaHCYBaHHS CUCTEMHU OXOpPOHH 310poB’s [1]. IluM HOpMAaTHBHO-IIPABOBHM
akToM OyJI0 OKpecjeHO Mojenb (iHAHCYBaHHS OXOPOHH 370POB’S HA OCHOBI Mojeii
JIEP>KaBHOT'O COJIITAPHOTO METUYHOTO CTPAXyBaHHS TPOMAJISH 3 BAKOPUCTAHHSM JISI IIbOTO
KOIITIB, aKyMyJIbOBaHUX Yy JIEPKABHOMY OFOJKETi, a TAaKOX 3alpOBaPKCHO JepiKaBHUHN
rapaHTOBaHUN TAKET MEAUYHOI JIOMMOMOTH 1 ME€XaHI3M 4acTKOBOi1 O(DIIIHHOI CriBOIIATH
naiieHTamMu. byno Takok Bu3HaueHO eramu pedopmu (piHAHCYBaHHS CHUCTEMH OXOPOHU
3J10pOB’ 4, 3aBEPILICHHA KO manyBaioch Ha 2020 pik.

[puitasatrs 'y 2017 poui 3akony VYkpainu «lIpo nepkaBHi (iHaHCOBI TapaHTii
MEIUYHOTO  OOCIYyroByBaHHS HaCCJNCHHS» [2] WiATBEpAMJIO HaMip peabHOTO
pedopMyBaHHS IPABOBITHOCHH Y c(hepi OXOPOHHU 310POB’ .

3ronom Buimo Hakaz MO3 Ykpainu «IIpo 3atBepmxenns [lopsaky Bubopy sikaps,
KU HaJla€ IEPBUHHY MEANYHY JOMOMOTY, Ta (opMHU JAeKiapalii mpo BUOIp Jikaps, sIKui
HaJla€ TIEPBUHHY MeIU4Hy jaornoMory» [3]. Bymo BBeneHo nekiapaliiro mpo BHOIp Jikaps,
IO 3arMmoYaTKyBaJl0 BUHUKHEHHS HOBOT'O IPABOBIIHOIICHHS — JOTOBOPY MpPO MEAUYHE
00CITyroByBaHHS HACEJICHHS 3a MPOTrpamMor0 MEJANYHUX rapaHTil.

3a mepiog 2016 poxy mo TemnepiniHii yac BiIOyJIHCh MEBHI 3MIHUA y cepi OXOPOHHU
3MI0pOB’S 1, Hapa3i MH MOXEMO KOHCTaTyBaTH CTally TMPAKTUKy BUKOPUCTAHHS
PI3HOMAHITHUX JIOTOBOPIB MPO HAJaHHA MEJAUYHHX MOCHyr. Taki JOroBOpH BUHUKIHU Y
3B’SI3KYy 13 HEOOXIIHICTIO YHOPMYBaTH JOTOBIpPHI BIJHOCHHU 3 OIUIATHOTO HaJIaHHS
MEIUYHUX TIOCIYT.

AKIIEHTYEMO yBary Ha Te, II0 y HaI[lOHAJTLHOMY 3aKOHOAABCTBI BIACYTHS JaediHiIis
«IOTOBIp MPO HAAHHS MEIUYHUX MOCIYT», JOKTPUHAIHLHE BU3HAUCHHS MOHITTS TaKOX €
HEOJHO3HAYHUM, MOPOKYE YMCIEHHI HayKOB1 TUCKYPCH CTOCOBHO Horo 3micty [4; 5; 6;
7]. BomHoYac Ge3nepedHnM € Te, 110 TaKi JOTOBOPH € IUBLILHO-TIPABOBUMH , , BIITaK, Ha
HUX MOIIMPIOIOTHCS 3aralibHi IOJIOKEHHS 1010 YKIIAJaHHs, 3MIHU Ta PO3ipBaHHS JOTOBOPY
3akpimieHi B L{uBinbHOMY KOnekci Ykpainu (nani — LIKY). Tak, 3rigao Hopmu ct. 638 LIKY,
JIOTOBIP YKIAJAETHCS MIJISXOM MPOIO3HIIT OJIHIET CTOPOHU YKJIacTh JOTOBIp (odepTH) i
NPUUHATTSA TPOMNo3uIlii (aknenTy) apyroro cropoHoro [8]. fAx caymmno 3a3Hadae H.
AOpaMoBHY, J0 JOTOBOPY MPO HAMAHHS MEAWYHUX TOCIYT TaK0X 3aCTOCOBYETHCS
mpouenypa «odepra-aknenT», A€, Ha AYMKY y4eHOi, o(epTor € TpOIMOo3uIlis MO0
YKJIQJICHHS JIOTOBOPY, sIKa aJpecoBaHa KOHKPETHO BU3HAUYEHIN 0COO1/IEKUIBKOM 0cobam
(okpimM myOaiyHOT 0epTH), MICTUTH y cOO1 ICTOTHI YMOBHU JOTOBOPY Ta BUpPaKa€ HaMip
oco0u, sKa ii 3poomia, OyTu 3000B’s13aHOI0 B pasi akuenty [9, 4]. Cnenudikoro ykiagaHHS
JIOTOBOpPY Ipo HajgaHHs MeanuHux nocayr O.B. KpuinoBa BBakae NPUHHATTSA «CaMe
3aKJIaJIOM OXOPOHHU 3JI0OPOB’S OCTATOYHOI'O PIIMICHHS 100 HEOOXIAHOCTI HaJdaHHS
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MenuuHux mnochyr ¢izuyHid ocobi» [10, 102]. Ilomo Bu3HAYEHHS 3MICTY MOHSTTA
«TOCIIyTa», TAaKOXK € TEBHI 3acTepekeHHs. Tak, y 3arajJbHHX MOJOXKEHHSIX MPO 00’ €KTH
LIMBUIBHUX MPaB HE MICTUTHCS BU3HAUEeHHS nocayr. [Ipo nHux inerses y cr. 177 LKY nopsan
3 IHIIUMU 00’ €KTaMU UBUTLHUX TIpaB. BoHOYac 3MicT mociiyru y mii ctatti, gk 1y LKV,
HE PO3KPUBAETHCA. 3BEPTAEMO yBary 1 Ha BIACYTHICTH ii BU3HaueHHs 1y riasi 63 LKYVY.
Binrak MokHa KOHCTaTyBaTH (PaKT BIICYTHOCTI JIETAIBHOT'O BU3HAYEHHS 3MICTY MOHSTTS
«mocityray. Ha mpakTuili e mopoJiKye TpyAHOIII i3 BUZHAYCHHSIM MTpeIMeTa JOTOBOPY PO
HAJaHHA MEAMYHUX TOCIYT 30Kpema. Tak, ofHa Tpyna Y4eHHX BBaXKae€, IO MPEAMETOM
TaKOro JOroBOpy Mae OyTH cama MeIu4yHa mociyra (ToOTo MmeBHHM KopucHU edexTt abo
6maro) [11; 12] 1 Tomy, Ha TX TYMKY, CJTi1 pO3MEKOBYBATH CaMy MEAUYHY MOCIIYTY SIK IEBHY
CYKYMHICTb OJiar, 10 MaloTh KOPUCHI BIacTUBOCTI. HaTOMICTH iHIIIA TPyTa yUeHUX BBaXKaE,
110 PEAMETOM JIOTOBOPY PO HAJTaHHSA MEAMYHUX TOCTYT € Ail 3aKJIay OXOPOHH 310POB’ s
(TOOTO MEIMYHHUX MPAIIBHUKIB TAKOTO 3aKJay) ado JiKaps 100 HaJlaHHA TaKUX MOCITYT
[13; 6; 14]. JocnimKyroun MpaBOBY MPUPOAY JTOTOBOPIB MPO HAMAHHS MEIUYHUX MOCTYT
A.A. T'ep11 3BepTae yBary, o «0COOJIHMBICTIO IPEeIMETa TOTOBOPY MPO HAIaHHS MEAMIHUX
TIOCTTYT € HEMOKJIMBICTh 3BEJIEHHS HOTO JJ0 KOHKPETHOTO KOJIa 00MekeHuX ii». Kpim Toro,
aKIEHTY€ yBary y4eHa Ha Te, [0 «METOI0 YKJIaJeHHS JOTOBOPY MPO HaTaHHSI MEIUYHUX
MOCIIYT € HE Pe3yJbTaT, a MPOIEC, YHACTIAOK SKOrO JOCITA€ThCA PE3YNbTAT, 110, Y CBOIO
4yepry, € MOTUBOM YKJIQJIEHHS 3a3HaY€HOr0 BUAY JOTOBOPIBY [6, c. 16].

AHanizyloun HayKOB1 Mpalll Y4eHHMX, SKI JOCHIKYBaJld AOTOBIP MPO HaJaHHS
MeauuHux nocayr H. AOpamMoBHY BHOKpeMWJIa TPH TPYHH MIIXOMIIB O BU3HAYEHHS
npeIMeTa Takoro JIOroBOpY: MAii 3akiagy OXOpOHU 370pOB’S (TOYHINIE MEIUYHHUX
IpaliBHUKIB TaKoro 3akiaay) abo Jikaps, 10 MamTh MEJAWYHHA Xapakrtep, 1
KOPECTIOHY 01 A1 OTpUMYyBaya MOCIYT 100 IX OIIaTH; 3000B’sI3aHHS OJHIET CTOPOHU —
NoCIyroHajiaBaya — HaJaTd MEIUYHY MOCIyry ApYrid CTOPOHI — 3aMOBHHMKY a00 TpeTid
0co01, a 3aMOBHUK 3000B’SI3YETHCS MIPUUHITH MOCIYTY Ta OTUIATUTH BIAMOBIIHO 10 YMOB
JIOTOBOPY; BUMHEHHS JKapeM (MEIWYHOI YCTaHOBOIO) MEBHUX i IIOJ0 HaJaHHS
MEJIMYHUX MTOCTYT CTOCOBHO PO LITAKTUKH, 1IarHOCTUKH, JIIKyBaHHs, peabdimitarii [9, c. 5].
Ha nymKy y4eHoi «MOKHA MIMTH OJHOCTAWHOTO BHCHOBKY IOJ0 BHU3HAYCHHS IpeaMeTa
JOTOBOPY TPO HAAAHHS MEAUYHHUX TOCHYr $K TMEeBHOI CYKYIHOCTI Ai MEIMYHOTO
XapakTepy, IO HAJAIOThCA 3aKIaZoM OXOPOHM 370pOB’S abo JKapeM 3 METOIo
3aJI0BOJICHHSI TIOTPEO JIFOAMHKA B TOKpAIIeHHI abo BiIHOBIEHHI ii CTaHy 3/I0pOB’s, 3a SKi
Taka oco0a 3000B’s13aHa CILNIATUTH MOTO/DKEHY CyMy KOmTiB» [9, c. 5].

[TincymoBy10ouM HaBeJCHE BUIIE MOXHA KOHCTaTyBaTH, IO JOTOBIp MPO HaJaHHS
MEIUYHHUX TOCTYT CIi PO3TIIAIATH K JOMOBJICHICTh MK OJTHIEI0 0COO0I0 — BUKOHABIIEM
(3aKJ1a7I0M OXOPOHU 3/I0POB’SI) Ta 1HIIIOIO 0COOO0I0 — 3aMOBHUKOM (TIAI[IEHTOM) BIATIOBITHO
710 sIKO1 BUKOHABEIlh 3000B’A3YETHCS HAAATH MEINYHI TIOCIYTH CIPSMOBaH1 HA BITHOBJICHHS
Ta MiATPUMaHHS HOTO 37J0POB’ s, a BUKOHABEIh 3000B’A3y€THCS OIUIATUTH BapTICTh HATAHUX
ITOCTYT BiJIMIOBITHO JI0 YMOB JIOTOBODY.

Taxox TOpeyHNM € BKIIOUEHHS 10 ICTOTHUX YMOB JJOTOBOPY MPO HaJaHHSA MEIUYHUX
MOCIIYT, fAKI HEOOXIMHO 3aKpiMUTH HA 3aKOHOJABYOMY PIBHI: TPEIMET IOTOBOPY 3
BU3HAYCHHSM TEPENIKYy MEIUYHHUX MOCIYT, SAKICTh MOCIYT, CTOPOHHU JOTOBOPY, BAPTICThH
MOCJIYT Ta CTPOK 1X HAJITAHHS.
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Camisiuk JIroamuia OusekciiBHa
K.}0.H., JIOLIEHT, JIOLEHT Kadenpu
IMBUIHHOTO TIpaBa Ta MpoIEeCcy

MEJIAIISA IK CIIOCIE MUPHOI'O BUPIINIEHHA CIMEMHUX
CIHIOPIB. ITPAKTUKA

Ha cboroninHii 1eHb CiMeitH1 KOH(IIIKTH € TOCUTh MOIUPEHUMU Ta 3yCTPIYAIOTHCS
y OaraTthox mroaeil. Taki KOHQIIKTA MOXKYTh BUHUKHYTH 3 MPUBOAY PO3IpBaHHS LU0y,
BU3HAYEHHSI MICLSI TPOXXUBAHHA JUTHUHU, CTATHEHHS alIMEHTIB Ta iHmIe. ['oloBHUM
3aBJaHHSAM TMPU BUPIIMIEHHI CYNEPEYOK € JOCSITHEHHS 3roAu MK KOH(IIKTYHOUHMU
CTOPOHAMHM Ta TPHUHHATTS MaKCHUMAaJIbHO TIO3UTHBHOTO pIllICHHS, SKE BpPaxXxOBYBATHME
IHTEpeCH KOKHOI 31 CTOPIH.

3 METOI0 CKOPOYEHHS CYJOBHUX TPOIECiB, BCE OLIBINE JIOJACH 3BEPTAETHCSA 1O
aNbTEPHATUBHUX METO/11B BUPIIICHHS CIMEHHUX CIIOPIB, OTHUM 3 AKUX € Meiallis.

Menianisi € TOCUTh HOBUM SIBHILIEM Ha TepeHaX YKpaiHW. AJie OCTaHHIM Y4acoM Iis
TeMa cTaja BCE OLIbII IIKABOIO IS BITUM3HSHUX HAYKOBIIIB. 30Kpema, MeiaIiio y
ciMeiiHux KoHuikrax pgociaipkyBanmu M. Ilomimyk, C. dypca, H. Ma3zapaki, H.
Bonnapenko-3eninchKa Ta iHIIII.

Takuit Meron € HaWOUIBII €()EKTUBHUM CIIOCOOOM I103aCyA0BOIO BHUPIIICHHS
KOH(JTIKTIB, OCKIJIbKH BIH € YHIKQJIBHUM JJIs1 KOXKHOI CHUTYaIlii, eKOHOMIYHO BUTIIHUM Ta
3abe3reuye KOH(D1ICHIIHHICT. Y TOPIBHSAHHI 3 CYJI0M, Meiallis 3a0e3nedye Kpaili YMOBH
JUIS Jiasiory Ta BUpimeHHs KOoHGikTy[1].

Y 3akoni Ykpainum «IIpo wmemiamiro» Big 16. 11. 2021 Nel875-1X wmemiais
BU3HAYAETHCS K JOOPOBUILHUM Ta KOH(IMCHIIIMHUHN 1103aCyI0BUM MPOIIEC, OpraHi30BaHUMA
3a y4acTio MeziaTopa abo MeiaTopiB, 3 METOI BHUPIIICHHs 200 MomepeKeHHs KOHPIIKTY
(copy) 4epe3 meperoBopy Mixk cTopoHamu|[2].

3a 2024 pik KiIBKICTh PO3TYy4CHB 3pociia 10 15 578 Bumankis, 1o B 1,5 pa3u Oublire,
HIXK 32 aHAJIOTTYHHM TIepioa MUHYJIOro poky. [TopiBHsHO 3 mepiuM miBpigausm 2021 poky,
el Moka3HuK 301bIHBCs Ha 18%, pu yoMy OUTBIIICTE 3 HUX BIAOYBaeThes uepes cya. Lle
CIPUYMHHUIIO TIepEeHaBaHTAXXEHHsA CyAiB Ta Oararo 3pyiHOBaHUX cimel. OTxe,
BIIPOBAKECHHSI CIMEITHOT Meiailii B YKpaiHi cTae nenaii Outein HeoOxigauM|[3].

CiMeifHi MemiaTOpu MpaIioTh 3 mapaMu B KOHGIIKTI. BoHu mpoBoasTh okpemi
3yCTpidi 3 KOXKHOIO CTOPOHOI0, 100 3’SICyBaTH MPUUMHU KOH(IIKTY Ta OOTOBOPUTUH TEMU
JUTSL CTIJTBHOT 3ycTpidi. MemiaTopy BUSICHSIIOTh Y CTOPiH, Y TOTOBI BOHU JOMOBUTHUCA 1
3Hatu pimeHHsa. [liqg gac 3aranpHOi 3ycTpiul MeAiaTOpH JNOMOMAararTh CTOPOHAM
0€3KOH(DITIKTHO CIUIKYBATUCS, BUCIOBUTH CBOI MOYYTTS Ta MOTPEeOU, 3pO3yMITH IHTEpEeCH
KOXXHOT CTOPOHHU Ta CHUIBHO MPAIIOBATH HAJ BUPIMICHHSIM MPOOIEMHUX TUTAHb.

SIkmo 3BepHYTH yBary Ha CyJIOBY MpPaKTUKy Yy MM Tamy3i, TO MNPUKIAIOM
3aCTOCYBaHHSI Memiallii mpu BUpIMICHHI ciMeWHWX crnpaB € PimenHs JlecHIHCHKOTO
paitonHoro cyny micta Kuesa Bim 20 xoBtHs 2020 p. Ne 754/10145/19 npo po3ipBaHHS
U100y, BUSHAYEHHS MICIIS IPOKKWBAHHS JUTUHM Ta BiA10paHHS TUTHHH, 32 SIKUM OaThbKaM
OyJl0 PEKOMEHJOBAHO CKOPHCTATUCh CIMEMHOI0O MeEIIaIll€l0 JJIS BHUPIIIEHHS CHIPHUX
MUTaHb, OB SI3aHUX 3 MICIIEM MPOXXUBAHHS JUTUHU Ta BU3HAUYECHHSIM y4acTi OaThKIB y
KUTT1 TUTUHU[4].

[Ile omHMM TPUKIAZAOM 3aCTOCYBaHHS Meflalii € YXBajga MICBKpPaOHHOTO CYIy
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Honeupkoi obnacti Bix 17 cepmust 2022 p. Ne233/1114/22 npo po3zipBaHHS UUIO0Y, Y
akomy: «lIpuiiMaroun 10 yBarm Ty OOCTaBMHY, IO BIANOBIJAY 3amepeduye po3IpBaHHs
U100y Ta 6axae 30eperTH CiM 10, TOTOBUI MPOUTH Mediallilo y CIMEMHOT0 IICUX0JI0Ta, CY
BBA)KA€ 3a HEOOXIJHE HAJAaTU CTOPOHAM CTPOK HAa MPUMHUPEHHS TPHU MICALI, 3yTUHUBLIN
po3risan cupaBu»|[S].

MupHe BUpillIeHHsS] CIMEHHUX CIIOPIB MOXKE OYTH JI1I€BUM JIMILE TOJ1, KOJIU OEepyThCs
70 yBaru pizHi (pakTopu, SIKI MOXYTh BIUIMBATH Ha mpouec 1 pe3yabTaT. Och nesaKi
HalBaXIUBIIl (DAKTOpHU, AKI BapTO BPAXOBYBATH: CIPUUHATTS CTOPOHAMHU KOHQIIKTY
HEOOXITHOCTI Ta Oa)kaHHS BUPIMICHHS NPOOJIEMH MUPHHMM MIJISXOM; 3JaTHICTh CTOPIH
CHIBIIPAIIOBATH Ta NPUHAMATH KOMIIPOMICH; HAsSBHICTh KBamiikoBaHUX (haxiBLiB, SKi
JI0TIOMararoTh CTOPOHAaM BHpPIIIYBaTH KOH(IIIKT, piBEeHb JOBIPH Ta B3a€EMOMOBAruM Mix
CTOPOHAMH.

Cimeiina memianiss Moxke OyTH KOPUCHOIO ISl pO3B’A3aHHS CIMEMHMX KOH(QIIIKTIB,
ajpke Oararo Jioje CrpuilMaioTh 1 PO3YMIIOTh KOH(IIKTH HE MPaBWIBHO, OCKUIBKUA HE
BMIIOTh 1ILOTO POOUTH 1 YNPABIATA HUMHU. TOMY OpraHu MICHEBOIO CaMOBPSAYBaHHS
MOKYTh MIIBUIIUTH YCBIAOMIICHICTD TPO 1[I0 MPAKTHKY, TPOBOJSYN IPOMAJICHKI 3aX0IU 3
y4acTIO JOCBIJYEHUX CIMEMHMX MeJIaTOpiB Ta mcuxosoriB. B Ykpaini He KokHa poauHa
Ma€e MOXJIMBICTh BiJIBIIyBaTH MO10H1 3aX0/1H B IHIAUBIAyaIbHOMY MOPSAAKY. [IpoBeaeHHs
TaKMUX MaCOBHUX 3aXO0J[1B MOKE€ MiABUIITUTU O0I13HAHICTH MPO CIMEIHY Meialliio Ta CIIPUSITH
KpalomMy po3yMiHHIO CIMEHHUX KOH(IIIKTIB Ta X HACIIIKIB JJISI TITCH.
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Mukoaaensb B. A., 1. 10. H., JOLICHT
JOIEHT Kadepu IUBUIBHOIO MpaBa Ta MpoIecy

MPABOBA OXOPOHA TA 3AXUCT KOMIT'IOTEPHUX ITPOTPAM TA
IFOP: MIDKHAPOJHU JIOCBIJ

VY cydacHomy cBiTi, Je iHQOpMAaIliiiHI TE€XHOJOT1l CTadu HEBiJ’ €EMHOI YaCTUHOIO
KUTTS CyCITUIBCTBA, TIMTAHHS MPABOBOI OXOPOHHU Ta 3aXUCTy KOMII IOTEPHHX IpOrpam Ta
irop HaOyBae Bce OuIbIIOI akTyanbHOCTI. CtpiMkuil po3BuTok IT-1HaycTpii, 3pocTaHHs
KUIBKOCTI PO3POOHMKIB TPOrpaMHOT0 3a0€3MeYeHHs Ta 30 UIbIIICHHS! EKOHOMIYHOT IIIHHOCTI
U(GPOBUX MPOAYKTIB MPU3BOASTH 0 HEOOX1THOCTI BJOCKOHAJIEHHSI MEXaH13M1B ITPaBOBOTO
peryitoBaHHs B 111K cdepi. OcoOIUBO rOCTPO MOCTAE MPOOIIEMa 3aXUCTY aBTOPCHKUX TMPaB
Ha KOMIT'IOTEpHI MpOrpaMu Ta irpu B yMoOBax rjoOanizaifii Ta JIErKOCTI KOMIOBaHHS
1IU(POBOT0 KOHTCHTY. BUBUEHHS MI>KHApOHOTO JIOCBIAY B IIiH raay3i JT03BOJUTH BUSBUTH
Halle(peKTUBHINI TMPAKTHUKK Ta PO3POOMTH pEeKOMEHJalii MI0J0 BJIOCKOHAJIEHHS
HaI[IOHAJTHHOTO 3aKOHO/IaBCTBA.

Komm’torepHi mporpaMu Ta irpu € 0COOJUBUMHU 00’ €KTaMU TpaBa IHTEJIEKTYaIbHOT
BJIACHOCTI. 3TiJIHO 3 BU3HAYCHHSM, HABEIEHUM y 3aKOHOJABCTBI YKpaiHH, KOMIT IOTEpHA
nporpaMa — 1e Halip IHCTPYKII y BUTIISAL B, U(p, KOAIB, CXEM, CUMBOJIIB YU B Oy/b-
AKOMY 1HIIIOMY BUIJISIAL, BUpAXKEHUX y (HOpMI, MPUAATHIN AJI1 3UUTYBAaHHS KOMIT IOTEPOM,
AK1 IPUBOJASITH MOTO B JIiI0 JUIsl JOCSTHEHHS NEBHOT MeTu abo pesynbraty [1, ct. 1]. Le
MOHSTTS OXOIUTIOE SIK OMNepalliiiHy cucTeMy, TaK 1 MPUKIAIHY MpOTrpaMy, BUPaKEHl y
BUXITHOMY 200 00’ €EKTHOMY KOJIaX.

Xo4a KOMIT'FOTEpHI IrpH € PI3HOBUIOM KOMIT IOTEPHUX MTPOTrpaM, BOHU BUILISIOTHCS
B OKpEMY KaTeropiro uepe3 CBOI KOMIUIEKCHICTh. Ha BiIMiHY BiJl CTaHAAPTHUX MPOTPaM,
ITpU MOETHYIOTh KOJ, Trpadiky, My3UKy Ta IHTEPAKTUBHUN CIOXKET, 10 HAOIMKae iX 10
aynioBi3yaabHUX TBOpiB [2]. BoHuM wMawTh 0cO0JMBI E€KOHOMIYHI MO, IUJIBOBY
ayIUTOPII0 Ta MPOIEC PO3POOKH, SKHM 3amydae pisHMX (GaxiBIliB. Irpm Takox dYacTo
HiUISITal0Th  JIOJJATKOBOMY  PETYIIIOBAaHHIO, BKJIIOYAlOUM BIKOBY kiacudikarito. Lli
O0COOJIMBOCTI 3yMOBJIIOIOTH HEOOXITHICTH OKPEMOI'O PO3TJISAIY KOMIT IOTEPHUX Irop y
IPaBOBOMY Ta 1HIYCTPiaJIbHOMY KOHTEKCTI.

VY cBiTOBIA TpakTUilli chHOpMyBalOCs KUTbKAa MIAXOJIB M0 MPAaBOBOi OXOPOHU
KOMIT IOTEPHUX TporpamM Ta irop. bimbImicTe KpaiH, BKItouyatoun Ykpainy, CHIA Ta
nepxxaBu €C, 3aXMIalOTh iX sIK 00’ €KTH aBTOPCHKOTO TpaBa, 0a3yrounch Ha bepHChKii
kouBeHIlii Ta Yroxai TPIIIC [3, cr. 46]. Lleit MmeTo He BUMarae peecrtpailii i 3abe3rneuye
TPUBAJIMKA 3aXHCT, MPOTE OXOPOHsE Juie (GopMy BHUPaKEHHA 11€i, a He caMmy ifIel0 YU
(G YHKITIOHATBHICTb.

Hesiki kpainu, 3okpema CIIA ta SImoHis, 703BOJSIOTh MATEHTYBAHHS KOMIT IOTEPHUX
mporpaMm sK BHHAXOJIIB, MO 3axWINae iX ¢GyHKHioHaIbHICTh. OnHak y €C maTeHTyBaHHS
IporpaM «sIK TaKux» 3a00poHeHo [4]. OXopoHa KOMEPIIHHOT TAEMHUIII 3aCTOCOBYETHCS TS
3aXUCTy BHXITHOTO KOAY Ta anropuTmiB. HaileeKTUBHINIMM BBaKAEThCS KOMIUICKCHUHN
MIJXI, 10 TTOETHYE PI3HI MEXaHI3MHU 3aXHUCTY.

He3Baxkaroun Ha pi3HOMAHITHICTh MPABOBUX THCTPYMEHTIB, IHAYCTPISi CTUKAETHCA 3
HU3KOI TmpobsieMm. [lipaTcTBO 3ajMIIAETHCS TOJOBHHUM BHKIMKOM 4Ye€pe3 JIETrKICTh
KOIiIOBaHHS HUPPOBUX MpOoAYKTiB [5]. CkiIagHICTh MOBEICHHS aBTOPCTBA y CYAOBHUX
CIOpax MIAKPECITIOE BAXKIUBICTh JOKYMEHTYBaHHs Ipoiiecy po3poOku. [IpoTumais iHTepHeT-
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MipaTCTBY BUMArae MixkJIep>KaBHOI CITiBIpalll Ta rapMoHi3alii 3akoH1B. PO3BUTOK XMapHUX
1 CTPIMIHTOBHUX TE€XHOJIOT1M CIIOHYKA€E 10 OCTIMHOTO OHOBJIEHHS PAaBOBOi 0a3H.

3a JOCHIIKEHHSMU BUYEHUX, TMEPCICKTUBHUMH HampsSMKaMH BJIOCKOHAJICHHS
MPaBOBOi OXOPOHH KOMII IOTEPHUX MPOTpaM Ta Irop OXOIUTIOIOTH KiJbKa KIIOYOBHX
acnekTiB. ['apMoHI3allisl HaI[lOHAJIBHUX 3aKOHOJABCTB 3 MIDKHAPOJHMMM CTaHIApTaMHu
cOpusTUME €(QEKTUBHINIOMY 3aXHCTy IMpaB pO3pOOHMKIB Ha TIJIO0AJIbHOMY pIBHI.
BripoBa/pkeHHsI TEXHOJOTIUHUX pillleHb, TakuxX Sk DRM, moxe 3ano0irtu He3aKOHHOMY
KOMIIOBAaHHIO Ta PO3MOBCIOUKCHHIO IUGPOBUX MPOAYKTIB. PO3BUTOK ambTepHATHBHUX
0i3Hec-Monenel, sk-oT free-t0-play irpu 3 BHYTPIIHBOITPOBUMHU MOKYIKaMH a00 MiATUCHI
CEpBICH, JIONIOMAarae KOMIIAHIAIM MNPOTUIIATH mipaTcTBY. [liIBUIEHHS MpPaBOBOI
IPaMOTHOCTI PO3POOHHMKIB Ta KOPUCTYBAYiB € BaXJIMBUM JUIsl PO3YMIHHS MPaBOBUX
aCIIeKTIB CTBOPEHHS Ta BHUKOPHUCTaHHS Mporpam 1 irop. BjockoHajeHHsS MexaHI3MiB
peecTpallii aBTOPChKHUX MPaB MOKE CHPOCTUTH MPOLEC JOBEACHHS aBTOPCTBA Ta 3aXUCTY
npaB [5]. Lli HanpsIMKK B KOMIUIEKCI MOXKYTh 3HAYHO MOKPAIIUTH CHUTYAIIO 3 MPaBOBOIO
oxopoHoo B IT-chepi.

OTxe, MpaBOBa OXOpPOHA KOMIT IOTEPHUX MPOTPaM Ta irop BUMarae KOMIUIEKCHOTO
IiIXOAY, 10 MOEIHYE PI3HI MEXaH13MU 3aXUCTy. PO3BUTOK IM(DPOBUX TEXHOJIOT1H MOCTIMHO
CTBOPIOE HOBI BHKIWKH, IOTPeOyIOYM ajamnTallii 3aKOHOJAaBCTBa Ta MPAKTUK HOTO
3actocyBaHHs. KIF0O4YOBMMH HampsMKaMH BJIOCKOHAJICHHS € TapMOHI3aIlisi MI>KHAPOIHOTO
3aKOHOJIaBCTBA, BIPOBA/KEHHS TEXHOJIOTIYHHUX PIllIeHb 3aXUCTY, PO3BUTOK HOBUX Oi3HEC-
MOJEJIe Ta TIABUILNEHHS MpaBoBoi rpaMoTHOCTI. OcoOiMBY yBary ciij TPHAUIMTH
00poTHO1 3 MIPATCTBOM Uepe3 MPaBOBi, TEXHOJIOT1UHI Ta OCBITHI 3axoau. Jis Ykpainu, 3 ii
noTy>)kHUM [T-ceKTopoM, BIOCKOHAJE€HHS CHCTEMHU IIPABOBOi OXOPOHM € KPUTHUYHO
BOXJIUMBHUM [IJI1 PO3BUTKY HaIrioHanbHOi IT-iHmycTpii Ta miaBUIEHHS ii Tri00aibHOT
KOHKYPEHTOCIIPOMOXKHOCTI. BripoBa/P)keHHs KpaluxX MDKHAPOIHUX MTPAKTUK Ta CTBOPEHHSI
CHPUSATIMBOIO IPABOBOI'O CEPEAOBHUIIIA CTAHYTh KIOYOBUMHU (PaKTOpaMH y IIbOMY IPOIIECI.
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Menis JIw6oB /IMutpiBHa,
K.FO.H., JIOLICHT, JOIICHT Kadeapu
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Jlep:kaBHOTO MOJAATKOBOT'O
YHIBEPCUTETY

MIKHAPOJHI CTAHJIAPTU 3AXUCTY IMPAB CIIOXKHBAYIB TA IX
IMILIEMEHTAILISI B YKPATHCBKE 3AKOHOJIABCTBO

3axuCT MpaB CIIOKUBAYIB € OJJHUM 3 KIIOYOBUX CJIEMECHTIB PO3BUHEHOTO PUHKOBOTO
cycninbCcTBa. BiH rapaHTye, IO CMOXXHBa4i MalTh JOCTYN A0 OE3MeYHUX TOBapiB Ta
MIOCITYT, @ TAKOXK MalOTh MOXKJIMBICTh BIJICTOIOBATH CBOI IIpaBa y BUMAJKY iX MOPYIICHHS.
MuiKHApOHI CTAaHAAPTH 3aXUCTY IPAB CIOKUBAY1B BCTAHOBIIOIOTh MiHIMAaJIbH1 BUMOTH J10
HaI[IOHATHHOTO 3aKOHO/IaBCTBA, 3a0€3MeUyI0UYH MIEBHUM PIBEHb 3aXUCTY ISl CTIOKHUBAYIB Yy
BCHOMY CBITI.

[MuTanHs MDKHAPOJHUX CTAHIAPTIB 3aXMCTY MpaB CIOXHBA4IB OyJI0 MpeaMeToM
JOCIIIJKeHb Takux HayKoBIIiB sik 0. binoycosa, A. PaGinoBuy, O. TBepnoxiio, O. UepHsk,
I'. SlHOBHUIIbKA Ta IHIIIKX.

Po6oTyn 3a3HaueHNX BUYCHUX MAlOTh BAXKJIMBE 3HAYCHHS, IIPOTE HE BUYCPITYIOTh BCIO
0aratorpaHHICTh IIMX NMUTaHb. BogHOYAac, iICHYe HEOOXIAHICTh MOAAIBIIOT PO3POOKH AaHOT
pOoOJIEMATHKH Y 3B’ 3Ky 3 MPOJIOBKEHHSM /111 BOEHHOTO CTaHY Ta ICHYBaHHSIM BEJTMYE3HUX
BUKJIMKIB TIEpe]I CIIOKMUBaYaMHU.

3axucT mpaB CHOXXKHUBa4diB — 1€ (yHIaMEHTaJIbHAa KOHIIEMIIisl Cy4acHOTO IMpasa, 110
BiOOpakae 3MiHY IMapagurMyd BiJ I1HTEpeCiB BUPOOHHMKA 10 I1HTEpPECIB CIOKHBaya.
MiXHapoaHe CIIBTOBAPUCTBO PO3POOMIIO HU3KY JOKYMEHTIB, sSIKI BU3HA4YalOTh 3arajbHi
NPUHIIMITA Ta CTAHJAPTH 3aXUCTY TIPAB CIOKUBAYIB.

HupexTtusa 2005/29/€C npo HecnpaBeIIUBY TOPTrOBEIbHY NPAKTUKY, SKA BU3HAYAE
MOHSITTS HECTIPABEJIMBOT TOPrOBOi MPAKTHUKH, BCTAHOBIIIOE 3a00pOHY Ha BUKOPHUCTAHHS
TaKUX MPAKTUK Ta Iepeadayae CaHKIi 3a X MOPyIICHHS.

HupextuBa 1999/44/€C npo aesiki acreKkTH JOTOBIpHUX yMOB Yy cdepl mpoJaxiB
CIOKMBUMX TOBapiB Ta TMOB'A3aHUX rapaHTii. BoHa B CBOIO dYepry peryioe mpasa
CIOKMBA4iB TPH KYITBJII TOBapiB, BCTAHOBIIOE BUMOTH JO TapaHTIHHUX 3000B's3aHb
MTPOJIABITIB.

HupextuBa 2011/83/€C mpo mpaBa cnokuBadiB: lle oaumH 3 HaWBaXJIUBIIIMX
JOKYMEHTIB y cdepi 3axucty mnpaB cnoxuBadiB B €C. Bin xomudikye Ta rapMoHizye
3aKOHOJJAaBCTBO MPO TpaBa CIOKUBAaYiB y BCiX kpaiHax-wieHax €C.

CorriaTbHO-eKOHOMIYHI TIpaBa JIOJUHU Ta 1X 3aXUCT SIK HIKOJHM aKTyaJdbHUH Y BIK
rio0amizamiiHuX 1poOjeM, IO BUMAaraloTh 3a0e3MeUYeHHS EKOHOMIYHOI O€3MeKdu SK
OKpPEMHX pEriOHIB Ta Jep)kaB, TaK 1 OKpeMHUx CyO'eKTiB IUBUIBHOTO 00iry. JltomuHa,
CIIOKHBA€ TOBapH (poOOTH, MOCTYTH), TepedyBae y HEBUTIHIN MO3HIIIT CIa0KOi CTOPOHU
JIOTOBOPY 3000B'sI3aTbHUX TTPABOBIAHOCHH, OCKUTEKU HE BOJIOJII€ 3HAHHIMU, PECypcamu Ta
CHelIaJIbHUMU KOMIIETEHI[IIMM, HAa BIAMIHY BIJ CBOrO KOHTpPAareHTa-MIANPUEMIS -
MPOJIABIIS, BAPOOHHKA, BUKOHABIIS.

[TorsTTS crokMBaya 3a3HaI0 3HAYHOI €BOIONIi. CIIOYaTKy CIOKHBAY PO3TIISIABCS
K TIACHBHMM YyYaCHUK PUHKOBUX BITHOCHH. 3 PO3BHUTKOM PHHKOBOI EKOHOMIKH Ta
MOCUJICHHSIM POJIi AEPKaBU Y 3aXUCTI IPpaB TPOMAJIsiH, CIIOKUBAa4Y HaOyB CTaTycy Cy0'ekTa
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npaBa, IKHi Ma€ CBOI IIpaBa Ta IHTEPECH.

3axuCT MpaB CIOXXUBAUIB € OJHUM 3 KIIFOUYOBHX €JIEMEHTIB PO3BHHEHOTO PHHKOBOTO
cycnuibcTBa. MIKHApOJIHI CTaHAApTH Yy L1l cdepl BUZHAYAIOTh MIHIMAJIbHO JTONMYCTUMHUI
pIBEHb 3aXUCTy, J10 SIKOIO NpParHyTh OUIBIIICTH KpaiH CBITY. YKpaiHa, SK KpaiHa, 10
iHTerpyeThcsi B €Bpomelicbkuii Cor03, aKTHMBHO NPALIOE HaJ BIPOBAKEHHSIM ITUX
CTaHJApTIB y HAI[lIOHAJIbHE 3aKOHO/IABCTBO.

MuiKHapOJHI CTaHIApPTH 3aXMCTYy MpaB CIOXHUBA4iB TOBapiB (poOIT, MOCIYT)
cUcTeMHO Bu3HaualoThes ['enHepanbHoio Acambiieir OOH y pesomomii 39/248 «3axuct
iHTEpeciB crokuBayiB». lleil JAOKYMEHT MICTUTh BICIM 3arajbHMX MPUHLUIIIB, IO
BHMAararoTh BIIPOB/)KEHHS y HAllIOHAJIbH1 Ta PET10OHANIbHI IPABOB1 CUCTEMH J€PKaB-UJICHIB
[1]. Bcl npunmunu mnoBuUHHI OyTH BpaxoBaHl 0Opu (OPMYBaHHI HAIIOHAJIBHOTO
3aKOHOJIaBCTBA y cepi 3aXHUCTy NpaB CHOXKHUBaUiB. J[esKki € KOHKPETHUMH OpIEHTHpaMHU
PO3BUTKY HAIliOHAJILHOTO 3aKOHOJABCTBA, HAMPHUKJIAJ CTBOPEHHS NpOTrpaM OCBITH Ta
iHpOpMYBaHHSI CMIOKMBAYiB UM CHCTEM PO3MOJLTY CIIOKMBYMX TOBAPIB Ta MOCTYT MEPIIOi
HEOOX1IHOCTI. [HIIIT MPUHIMIIK, 30KpeMa CIIPUSHHSA pallioHaNi3allii ClIoKMBaHHs, 1HAHCOBI
MOCJIYTH, €JICKTPOHHA TOPTIBJIsA, Yepe3 CBOIO Crelndiky MarTh 1HIII JpKepeia TPaBOBOTO
PEryJIOBaHHs, SIKI TaKOK MalOTh BpaxOBYBAaTHCS IiJ yac peaizallli MoJiTHUKU y cdepi
3axHCTY TPaB CIIOKUBAYiB

Takoxx XO4eThCs 3BEpHYTH yBary Ha MOCTYIOBY «EKOJIOT13allll0» MI>KHApOJHOTO
CIIO’KMBYOTO 3aKOHOJIABCTBA Y 3B'SI3KY 3 3arOCTPEHUMU TJIOOATI3AIHHUMH €KOJIOT1YHUMHU
npoOjeMaMu Ha TUIaHeTi. BmacHe 31 3MiHOIO PO CIOXKMBava B MOCTIHAYCTPlaJIbHOMY
CyCHUIBCTB1, Ji€ JIIOJIMHA BIJNOBiIaJibHA COIlialbHA OCOOMCTICTh, BKJIIOUEHA J0 IPOIECY
BUPIIIEHHS MPOOJIEM BChOTO JKUTTEBOTO UKy TOBApPiB (poOIT, OCITYT).

[TpakTrka peanizallii MbDKHApOIHUX CTAaHAAPTIB CTIHKOCT1 PO3BUTKY OYy1b-s1KO1 chepu
CIIO’KMBAHHS TIOKa3ye ii 3aJISKHICTh BiI TPhOX CYO'€KTIB - JIepkKaBU, a TaKOXK OI3HECY Ta
CIIO’KMBAYIB SIK IPEJICTABHUKIB TPOMAISTHCHKOTO CYCIIJIBCTBA Ta OJJHOYACHO KOHTPAareHTIB
OJIMH OJIHOTO.

Came gepxkaBa Mae 3JIHCHIOBATH  peali3allil0  HaIllOHAJbHOI  IOJIITHKH,
BUKOPHUCTOBYIOYM TIPABOB1 KOIITH, OKPECIIOBATH MEXi CBOOOaM Oi3HECy Ta, HaJalouu
JOJTATKOBI 3aCO0M 3aXHCTy CIIOKMBa4YaM, OyTH TrapaHTOM iJeajJbHOTr0 OaJlaHCy IHTEepeciB
HiAIPUEMITIB Ta CIIOKHBAYIB.

Came nepsxkaBa Ma€ po3pOOUTH MPABOBY OCHOBY €KOJIOTIYHOT MONITHUKH, BUBHAYAIOUH
TUM CaMUM YMOBH JISTIBHOCTI MIiANPUEMINB Ta (OPMYIOUM BIAMOBIIATBHUX TEpe
CYCHUIBCTBOM CITOXKHBAYiB.

BucnoBok. MiXHapOIHI CTaHIAPTH 3aXKUCTY MIPAB CIIOKMUBAYIB BIIIrPalOTh BAXKIUBY
posib y opMyBaHHI HAIIOHAIHPHOTO 3aKOHOJABCTBA Ta 3a0€3IEUCHHI HAJICKHOTO PiBHS
3aXUCTy MpaB CMOXUBaviB. JlIoTpUMaHHs WX CTAHAAPTIB CIPHUSE PO3BUTKY KOHKYPEHIII,
MABUIIIEHHIO SKOCTI TOBAPIB 1 MOCTYT, a TAKOXK MIIBUIIICHHIO TIOBIPH CIIOKUBAYIB JI0 PUHKY.

IMmuteMenTaltist MiXKHaApOAHUX CTAHIAPTIB 3aXUCTY MPaB CIOXKUBAYIB B YKpaiHCHKE
3aKOHO/IaBCTBO € BaXKJIMBUM KPOKOM Ha IIISAXY JO CTBOPEHHS CHPaBEJIMBOIO 1 IPO30POTro
punky. OmHaK, 1eil mporec moTpedye TPUBAIUX 1 CHCTEMHHX 3YCHJIb 3 OOKY Jep)KaBH,
O13HECy Ta TPOMAJIHCHKOTO CYCIUIHCTBA.

Chnucok BUKOPUCTAHHUX JIZKECPEJI:
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Konapamkin Biaagucinas Bosioaumuposuy,
Cryaenr rpynu [IMI] 23-1

HHI npaBa Jlep>kaBHOT0O OAaTKOBOT'O YHIBEPCUTETY
HaykoBuii kepiBHUK:

Muxkoaaenb B.A., /1.10.H., TOIIEHT

JOTIEHT KadepHu IUBUIBHOTO

IIpaBa Ta IIpouecy

INPABOBE PEI'YJIIOBAHHSA BIVIbHOI'O BUKOPUCTAHHSA OB’EKTIB
ABTOPCBKOTI'O IIPABA BE3 103BOJIY ABTOPA

[MuTanHs BUIBHOTO BUKOPUCTaHHS 00’ €KTIB aBTOPCHKOI'O MpaBa ChOTOAHI 3aiiMae
BaKJIMBE MICIIC ¥ € HaJ3BUYAWHO aKTyaJbHUM Y KOHTEKCT1 BCE€ OULTBINOI TyioOanizamii Ta
CTPIMKOTO pO3BUTKY iH(popMamidHuX TexHoJorii. He3pakaroun Ha HasSIBHICTH
MDKHApOJIHUX JOTOBOPIB, SIKI BCTAHOBIIOIOTH 3arajibHi MPUHIUIIKA OXOPOHH aBTOPCHKOTO
npaBa, BHYTPIIIHE 3aKOHOJABCTBO 1HO3EMHHUX KpaiH PO3BUBAJIOCH MO PI3HOMY, a TOMY
MUTAaHHS TTPAaBOBOT'O PETYIIOBAHHS BUILHOTO BUKOPHUCTAHHS 00’ €KTIB aBTOPCHKOTO IIpaBa
MOJICKYIM PI3HUTHCS.

ABTOpPCHKE MPABO € BAKIUBUM IHCTPYMEHTOM IMPABOBOTO PETYITIOBAHHS BITHOCUH Y
chepi HaOyTTs, 3AIMCHEHHS Ta 3aXUCTY OCOOMCTUX HEMAMHOBUX Ta MAMHOBHX aBTOPCHKHX
mpaB, 3a0e3Meuyroun iX 3aXHCT BiJl HECAHKIIIOHOBAHOTO BUKOpHUCTaHHS. [IpoTe iCHYIOTH
BUHATKH, K1 JI03BOJISIIOTh BUIbHE BUKOPUCTAHHS TBOPIB O€3 J03BOJY aBTOpa 3a MEBHUX
yMOB. Y pI3HHX KpaiHax 3aKOHOJABCTBO MPO aBTOPCHKE MPABO Ta BHUMAJAKUA BUIBHOTO
BUKOPUCTAaHHS MAalOTh JIeAKl BIIMIHHOCTI, SIKI Y CBOIO 4YEpPry 3yMOBJCHI IPaBOBUMHU
TPAIUIISIMU Ta CYCHITbHUMHU MOTpebamu. MoXKHa BUOKPEMUTH HAWTOJIOBHII YHHHHKH,
SK1 BIUTMHYJW Ha Take (GOpMyBaHHS, 10 HUX MOXHA BITHECTH:

e IcTopuuni dakropu - TpaauIli OXOPOHM aBTOPCHKOTO IMpaBa B PI3HUX KpaiHax
MaroTh Pi3HY ICTOPIFO, 10 BIUIMBAE HA X CydacHE 3aKOHOIABCTBO;

e ComiokynbTypHa cnierudika - pi3Hi KyJIbTypHI IIHHOCTI Ta COIliaJIbHI O9iKyBaHHS,
SK1 IPU3BOISTH JI0 PI3HUX MIAXOAIB y cepi peryatoBaHHsS aBTOPCHKOTO MPaBa;

e EKOHOMIYHI IHTEpEeCH - PI3HUX IPYI CYCHIIbCTBA, TAKUX SIK aBTOPH, BUAABIIL,
010J110TE€KH, BITMBAIOTh HA (JOPMYBaHHS 3aKOHOJIaBCTBA;

e TexXHOJIOTIYHUN PO3BUTOK - IIBUIKHI PO3BUTOK TEXHOJIOTIA Yy CBOIO uepry
BHMAara€ i moCTIMHOTO OHOBJICHHS 3aKOHOJABCTBA, IO MPU3BOJUTH J0 PI3HUX MIAXOMIB Y
peryioBaHHi cepu aBTOPCHKOTO MpaBa.
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3arajgoM OUTBLIICTH KpaiH MaroTh SIK CHUIbHI TaK 1 BIAMIHHI PUCH Yy MUTaHHI KOJIU
BUKOPHUCTaHHS TBOPY 0€3 J03BOJIy aBTOpa BBAXKAEThCA MpaBoMipHUM. Pazom 3 TuMm, obcsr
BUKOPHUCTaHHS TBOPY, SIKUW BBAXKAETHCS BUIBHUM MO>KE BIIPIZHATHUCS Y pi3HUX KpaiHax. Jlo
NpUKIaay, ekl KpaiHu BCTAaHOBIIOIOTHh IIUPIIWHN, MOPIBHAHO 3 HALIOHAIBHUM, MEPENIK
BUIAJKIB BUIBHOTO BHUKOPUCTAHHS TBOPIB, 30KpeMa [UIsl OCBITHIX UIJIEH; MOXYTb
BCTAHOBJIIOBATH JOJATKOBI YMOBU JUIsl BUIBHOIO BHUKOPUCTaHHS, IpPU OOOB’SI3KOBOMY
3a3HauYCHH1 aBTOpa TBOPY abo mkepena. Jleski KpaiHU BCTAHOBIIOIOTH OUIBII KOPCTKI
0OMEKEHHS Ha 00CST LUTYyBaHHS a00 BUKOPUCTAHHS TBOPIB JIJIsl TAPOii TOLIO.

[IpukianamMu BUIBHOTO BUKOPUCTAaHHS 00’ €KTIB aBTOPCHLKOrO MpaBa 0e€3 J03BOJY
aBTOPIB BIAOOpaKEeH1 30KpeMa y TaKMX 1HO3EMHUX HOPMATHUBHUX aKTaX:

e bepHChbKill KOHBEHIII PO OXOPOHY JIITEPaTYpHUX 1 XyJI0’KHIX TBOPIB, a caMe B 4.1
ct. 10: «Jlo3BONII€ETbCSI BUKOPUCTAHHS LIUTAT 13 TBOPY, SIKUHA NPABOMIPHO 3p00OJIEHO
JOCTYITHUM JIJI 3araJIbHOTO BiJIoOMa, 32 YMOBU JOTPpUMaHHSI J0OpUX 3BHUYAiB 1 B 00Cs31,
BUIIPaBJaHOMY TIOCTaBJIEHOIO METOI0, BKIIIOUAIOYM [IUTYBAaHHS CTATEH 13 Ta3eT 1 )KypHAaJIIB
y dhopmi orsiaiB npecu» [6];

¢ B 3akonomascTBi Benukoi bpuranii, a came B 3akoni 1988 poky «IIpo aBTopchke
npaBo, IMPOMHCIOBI 3pa3Ku Ta TMAaTeHTW», TaK 3a3HA4YalOTh TMpPO J0OpPOCOBICHE
BUKOPUCTaHHS, a caMe: «I00pOCOBICHE MOBOKCHHS 3 JITEPATYpHUMHU, MYy3UYHUMHU YU
XYJIOKHIMH TBOpaMHU 3 METOIO JOCTIAHHUIIBKOI pOOOTH Ta CaMOCTIMHOTO BUBYEHHS HE €
MOPYIIICHHSIM aBTOPCHKHX IIPaB Ha TBip a00, Y BUMAIKY 3 JPYKOBAaHUMHU BUIAHHSIMU — HA
npykapcbke odopmileHHs; HecyMIiHHUM BBaXKaeThes - () IEPETBOPIOBATH KOMIT'TOTEPHY
nmporpamy, BAKOHaAaHY MOBOIO HU3BKOTO PiBHsI, HA MOBY BHUIIIOTO PiBHS, a00 (b) mpuHAriaHoO
3a3HAYEHUM MEPETBOPEHHSIM MPOTrpaMu CKOMIIOBATH ii, (3a3Ha4YeH1 JTii JO3BOJISIOTHCS, SIKIIO
iX BUKOHAHHS 3JIMCHIOETHCS BIAMOBITHO M0 MOJOXKEHb po3ainry S0B (mexommiisiis);
JloOpocoBicHEe MOBOKEHHSI 3 TBOPOM 3 METOI0 KPUTHKU YU MIATOTOBKH OTJISIAY II0JI0
3a3HAYEHOI0 M 1HIIIOTO TBOPY UM AKOCT1 TBOPY HE € MOPYIICHHSIM OYIb-SIKOTO aBTOPCHKOTO
npaBa Ha TBIp 32 YMOBH, IO 1€ CYNPOBOKYETHhCS TOCTATHIM BHU3HAHHSM aBTOPCTBA.
JloOpocoBiCHE TOBOKEHHS 3 TBOPOM (32 BHHATKOM (POTO3HIMKIB) 3 METOIO
PENOPTEPCHKOTO BUCBITIECHHS MOTOYHHUX MO/ HE € MOPYIICHHSIM OY/b-IKUX aBTOPCHKUX
IpaB Ha TBIp 3a YMOBH, IO 1€ CYIIPOBOKYETHCS JOCTATHIM MiATBEPKCHHSM aBTOPCTBA;
ABTOpChKE TpaBO Ha TBIp HE € MOPYIIEHUM Yepe3 HOro CyMyTHE BKIIOYEHHS 0
XYZI0’)KHBOT'O TBOPY, 3BYKOBOT'O 3amucy, GuIbMy, Tele- Ta paaionepenadi abo kabeabHOTO
IpOrpaMHOro 3abe3nevyeHHs. AHAJIOTTYHUM YWHOM aBTOPCHKE MPABO HE € MOPYILIEHUM Yy
BUTJISI/II BUITYCKY HEOOMEKEHOMY KOy 0cib Komiii, abo BUKOHAHHS, MTOKa3, mepeaada abo
BKJIFOUEHHSI JI0 TPOrpaMu KaOeIIbHOTO MOBJICHHS Oy/Ib-SKOTO 00'€KTa, BUTOTOBJIEHHS SIKOTO
B CHJTY TIAPO3JLTY HE OyJI0 OPYIICHHSIM aBTOPCHKOTO mMpaBa. My3u4HHI TBIp, CIOBA, SIKi
BUMOBJISIFOTBCSL 1 CITIBAIOTHCS TiJ MYy3WKy, a00 3iCTaBHI OJWHUIII 3BYKOBOTO 3aIlHCY,
nepenadi abo kabeapHOT MporpamMu, M0 BKIIOYAIOTh MYy3UYHHUI TBip a00 3a3HaYeHI CJIOBa,
He OyayTh pO3IIISIATHCA SK BKIIOUEHI B 1HIIMKA TBIp SK CYMYTHI, SIKIO BOHHU BKIIOYCHI
HaBMHUCHO [7];

e B 3akoni CIHIA «IIpo aBTOpchke mpaBo» Big 1976, B crarti 107 3a3Ha49atoTh, 4um
BBAXXAETHCS TOOPOCOBICHE BUKOPUCTAHHS 00’ €KTa aBTOPChKOro mpama: «He3Baxaroun Ha
nosiokeHHst po3autiB 106 1 106A, cymiiHHE BUKOPHUCTAHHSI 3aXUIIEHOTO aBTOPCHKUM
MpaBOM TBOPY, BKJIIOYAIOYM TaKe BUKOPHUCTAHHS IUIAXOM BIATBOPEHHS Yy Komisix abo
dboHorpamax abo OyIb-SIKMMHU IHIIUMH COCOOaMHU, 3a3HAYEHUMH B IbOMY PO3JLIL, JJIS
TaKuX IUIeH, K KpUTHUKA, KOMEHTapi, pernopTaxi, HaB4aHHs (BKIIOYAIOUM YHCICHH] KOIIi1)
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JUIsl BAKOPUCTAHHS y KJacl), HAyKOB1 JOCHIIKEHHSI UM JOCIIIKEHHS, HE € MOPYIICHHIM
aBTOpPChKUX mpaB. [Ipm BU3HAYEHHI TOrO, YM € BHUKOPUCTAHHSI TBOPY B SIKOMYCh
KOHKPETHOMY BUIAJKy CYMIIIHHUM BHUKOPUCTaHHSM, (akTopu, K1 CHIJ BpPaxoBYBarTH,
noBHHHI BKIIO4aTh: (1) METy Ta XapakTep BUKOPUCTaHHS, BKIIOYAIOYH T€, Y1 HOCUTH TaKe
BUKOPUCTaHHS KOMEpUIMHUN XapakTep a00 NpU3HAYEHE ISl HEKOMEPLIMHMX OCBITHIX
uineit; (2) xapakrep TBOPY, 3aXMILEHOI0 aBTOPCHKUM MpaBoM; (3) oOcsr Ta CyTTEBICTh
BUKOPUCTAaHOT YACTMHU CTOCOBHO 3aXHIIEHOI0 aBTOPCHKUM MPABOM TBOPY B IIOMY; 1 (4)
BIUTMB BUKOPUCTAHHS Ha IOTEHIIHUI pUHOK a00 BapTiCTh 3aXUIIEHOT aBTOPCHKUM MPABOM
pob6otu. Toii daxt, mo TBip HEe OyJI0 OMyOJIKOBAaHO, caM MO cO001 HE € MEePEelIKOI0I0
BHCHOBKY TIPO CyMJIIHHE BUKOPUCTAHHS, SIKIIIO TAaKUW BUCHOBOK 3pO0JICHO 3 ypaxyBaHHIM
yCiX nepepaxoBaHux Bullle GpakTopiB» [8].

B HanioHanbHOMY 3aKOHOJIaBCTBI MpaBa Ha pe3yJIbTaTH 1HTEIEKTYalbHOI AISUIBHOCTI
3akpioloThess B Konertutymis Ykpainu (cT.54), e  KOXXHOMY HaJeXWTh IMPaBO Ha
pe3yabTaTH CBOET iHTENEKTYaIbHO1, TBOPUYOT ISITHHOCTI; HIXTO HE MOYXE BUKOPUCTOBYBATH
abo mommproBaTH ix 6e3 oro 3roau, 3a BUHITKaMH, BCTAHOBJICHUMH 3aKOHOMY [1], 3 4oro
BXK€ BUIUIMBAE MOXKIIUBICTh BHUKOPHCTaHHS 00’€KTa aBTOPCHKOrO mMpaBa 0e3 J03BONTY
aBTOpA, SKIIO I1e TIepe10aYeHO HIIUMH 3aKOHAMU.

VY cBoro yepry nonoxeHHs ctarti 444 LIKY Ta crarri 21-25 3akony Ykpainu «IIpo
aBTOPCHKE MPABO 1 CYMDKHI IpaBa» nepeadavyaroTh MOXKJIUBICTh BUIBHOTO BUKOPHUCTAHHS
TBOPIB 3a NEBHUX 0OcTaBUH Oe3 3roau aBropa [2, 3]. Takuii migxig IPYHTYEThCS Ha
IPUHITKIT 30alaHCYBaHHS IHTEPECIB CYCIUIBCTBA M aBTOPIB, KOJIM CYCIJIbHA KOPUCTH BiJ
BUKOPHUCTaHHS TBOPY MEPEBUINYE MIPUBATHI IHTEpecH aBTopa. 30KkpeMa, 3aKOHOM Y KpaiHu
«IIpo aBTOpPCHKE MPaBO 1 CYMDXKHI MpaBa» InepeadadeHi BUMAIKH BITbHOTO BUKOPHUCTAHHS
TBOPIB 7151 TOTPEO:

e [luTyBaHHs: TBOpPU MOXKYTh OYyTHM BHUKOPHUCTaH1 /i IIUTYBaHHS Yy HayKOBHX,
KPUTUYHUX, 1HGQOpPMAIIMHUX a00 OCBITHIX MUISX, 32 YMOBU JOTPUMAHHS BHUMOT IIIOJIO
o0cCsTy IMUTATH Ta BKA31BKK HA aBTOpa 1 JKEPEIO;

e Bukopucranns ais iHbopMaIiiHuX MoTpeod: 3acodr MacoBoi iHGopMaIlii MOXKYTh
BUKOPHUCTOBYBATH ITyOJi4HI TPOMOBH, JIEKIlli, CyJAOBI MPOMOBH TOIIO 3 METOIO
1H)OpPMYBaHHS;

e BukopucraHHs B OCBITHIX 1 HAYKOBHUX LIUIAX: JOMYCKAEThCSI BUKOPHUCTAHHS TBOPiB
0€e3 7103BOJIy aBTOpa B MeXaxX HaBUAJIBHOI'O MPOIIECY, & TAKOX JJISl HAYKOBUX JIOCIII)KEHb,
3a YMOBH, III0 1€ HE TIOPYIIyE €eKOHOMIUYHUX 1HTEpeciB aBTopa [3].

VY BepHChKil KOHBEHIII PO OXOPOHY JIITEPATypHUX 1 XYAOXKHIX TBOPIB YYACHUKOM
aKoi € Ykpaina, cT. 9 nepeabayeHo, 1mo: «3a 3aKkoHOJaBCTBOM KpaiH Coro3y 30epiraeTbes
MIPaBO JO3BOJISITH BIATBOPEHHS TAKUX TBOPIB Y MEBHUX OCOOIMBUX BUIAKAX 32 YMOBH, 110
TaKe BIITBOPEHHS HE 3aBJa€ IIKOAN HOPMAJIbHOMY BUKOPUCTAHHIO TBOPY 1 HE 3auinae Oyab-
SKUM HEOOIPYHTOBAaHMM CIIOCOOOM 3aKOHHI iHTepecu aBTopa» [4], TakuM dYWHOM,
KoHBeHItist 103BoIsIE Iep KaBaM-y9aCHUIISIM BU3HAYaTH BUHSATKA BUKOPUCTAaHHSA 00’ €KTa
aBTOPCHKOTO MpaBa 0e3 03BOJIy CAMOI0 aBTOpa, aje MpH I[bOMY TaKe BUKOPHCTAHHS HE
MOBUHHO TMOPYIITYBaTH MIPaBa aBTOpPA.

Binnocunu aBTopchkoro mpasa B kpaiHax €C, a Takox B YKpaiHl pPerysrorThCs
BIIMOBIZIHO 110 3arajbHUX mojioxkeHb JupektuBu 2001/29/EC nmpo rapMoHi3aiiito mIeBHUX
aCIleKTIB aBTOPCHKOro IMpaBa B iH(QoOpMaliiiHOMYy cycnuibCTBl. JlupekTuBa 103BOJISIE
Jiep’)KaBaM-4JeHaM BCTAHOBIIFOBATH BUHSATKH [JI1 BUIBHOTO BHKOPWUCTAHHS 00’ €KTIB
aBTOPCHKOTO TIPaBa B TAKWX BUTIAIKAX:
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1. BukopucTaHHs 3 OCBITHOIO a00 HaAYKOBOIO METOIO;

2. IlutyBaHHA 711 KpUTUYHUX 200 pEeLEH31MHUX LIeH;

3. BukopucTaHHs TBOPIB Y HOBHHHHX MOBITOMIICHHSX [5].

JIMpeKTHBa TaKOK MICTUTh MOJIOKEHHS MPO CIPaBEIMBY KOMIIEHCALIIO 1JIs aBTOPIB,
KOJIM iX TBOPU BUKOPHUCTOBYIOThCS 0€3 J03BONY, a came B M. 35 mepeabadeHo, mo: «B
OKpEeMHMX BHIIaJIKaX BHHATKIB a00 OOMEXEeHb MpaBOBOJIOAUIbLII MOBHUHHI OTPUMYBaTH
CIpaBeJIMBY KOMIICHCAIIIlO0, 100 HaJEKHUM YMHOM KOMIIEHCYBAaTH BUKOPUCTAHHS iXHIX
OXOPOHIOBaHUX TBOPIB a00 iHIIUX 00’ €KTiB» [5].

[lopiBHANBHUE aHANI3 HOPM BUIBHOTO BUKOPUCTAHHS B PI3HUX KpaiHaX AEMOHCTPYE,
110 ICHY€ 3Ha4HA PI3HOMAaHITHICTb MiJIXO/I1B IO PETYJIOBaHHS LbOro NUTaHHs. ['mobanizaris
MOCWIIOE HEOOXIHICTh TapMOHI3allli 3aKOHOJIaBCTBA, OJIHAK JOCATHEHHS KOHCEHCYCY €
CKJIQAHUM 3aBAaHHAM. JlJi BUpilLIeHHS 1i€1 TpoOieMu HeoOX1JHO BpaXOBYBAaTH SIK IHTEpECH
aBTOpIB, TaK 1 MOTPeOU CYCHUIBLCTBA B JOCTYI A0 1HQOpMAIIi.
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Kopoabuyk Katepuna

PyciaaniBHa,

CTYJEHTKa 2 KypCy MaricTparypu
HaBuanbHO-HayKOBHIi IHCTUTYT IIpaBa
Jlep>xaBHMIA TOAATKOBUN YHIBEPCUTET

MemniB JIwo6oB /IMuTpiBHA,

K.FO.H., JIOLICHT, JOICHT Kadeapu
[IUBLILHOTO TIpaBa Ta MPOIECy
Jlep>kaBHOTO MOJATKOBOT'O YHIBEPCUTETY

OKPEMI ACIIEKTH 3AXUCTY ITPAB CI1IO’KUBAYIB

OpmHUM 13 KIIFOYOBHX 3aBJIaHb HAIIOT JIEpKaBU € 3aXKUCT MPaB CII0KUBAYiB.

[IpobGnemi 3axucTy mpaB CHOXKHUBA4iB HEOJHOPA30BO MpUIUIIACS —yBara
HayKOBIIsIMH, 30kpema I'. I'paGoBceka, /. [[3epa, JI. IBanenko T. Karan, H. KopoOGr1ioBa, A.
[Taenok, M. Ilapactok, JI. CaBanenp, O. Yepnsik, I'. SlHoBuibka Ta iHmumu. BogHouac,
ICHY€ HEOOXITHICTh MOAAJIBIIOT pO3POOKH TaHOI TPOOIEMAaTHKH Y 3B’ 53Ky 3 npuiHTTS 10
yepBHs 2023 poky HoBoro 3akoHy Ykpainm «[Ipo 3axucT mpaB croxuBadiB. AHaTI3
NpoOJIEMHUX aCIHEKTIB 3aXMCTy MpaB CHOKHUBAUIB € aKTyaJlbHUM 3aBJaHHSM, OCKUIBKU
JI03BOJISIE BUSBUTH ICHYIOU1 MPOOJIEMHU Ta PO3POOUTH IMPOIO3UILIT 010 X BUPIIISHHS B
MalOyTHBEOMY.

B yMoBax HecTabOuIbHOCTI, CIIPUYMHEHOI MaHAEeMIE€l0, BIMChKOBOIO arpecieto Pocii
npoTH YKpaiHu, eKOHOMIYHOIO KPH3010, HECYMICHICTIO 3aKOHOJIaBCTBA Y JOCIIKYBaHIN
cdepi 13 3akoHoaBcTBOM €C mpobieMHu 3aXUCTy MpaB CHOKKMBAaUiB HAOYIM OCOOIMBOTO
3HAYCHHS. YBara JIo 3aXHCTy IIpaB CIIO)KMBAUIB TaKOXK IOB’s3aHa 13 CTPIMKUM PO3BUTKOM
U (QPOBUX TEXHOJIOT1H, KOJIHM peajizallis TOBapiB Ta MOCIYT 3AIHCHIOETHCS 3a IOMTOMOTOI0
mepexi «IarepaeT [1, ¢.126].

Cdepa 3axucTy npap CroKHBada y OUIBIIOCTI CBOTH 3HAXOAUTHCSA CaMe Y TUIONTHHI
[UBUTBHOTO TIpaBa, OCKUIBKK TMPaBOBITHOCHUHU 32 YYacTIO CIOXKMBAaudiB BHHUKAIOTH Ha
MiJCTaB1 IUBUTLHO-TIPABOBUX JOTOBOPIB - KYMIBIi-MPOAAKY, MIAPSIAY, TOTOBOPIB 3 HAJaHHS
MOCIIYT Ta BUKOHAHHS POOIT TOMIO.

[{uB1LTEHO-TIPABOBUI 3aXUCT MPaB CIOKMBAUYIB — II€ CUCTEMA 3aX0JiB 1 MEXaHI3MiB,
110 JTO3BOJISIIOTH CIIOYKMBAayaM 3aXHINATH CBOI MpaBa y BHUIAJIKY iX MOPYIIEHHS 1 OTPUMATH
MOXKJIMBICTD BIJIITKOAYBaHHS 30UTKIB.

3arajoM CyTHICTh HMBUIBHO-TIPABOBOTO 3aXHWCTy TpaB Ta 3aKOHHUX IHTEPECIB
CIIO’KMBAYIB TOJSITAE Y MOMJIMBOCTI BUMHEHHS HUMH (PAKTUYHUX Ta IOPUANYHHX i,
CIPSIMOBaHHUX Ha 3aXUCT CBOIX MOPYIIEHUX TPaB Ta IHTEPECIB, AISUTHHICTh YIIOBHOBAXKEHUX
3aKOHOM JIEpP>)KaBHUX OpraHiB Ta TPOMAJCHKUX (OpMyBaHb WIOJ0 3amoOiraHHs,
MPUMTMHEHHS TTPABOTIOPYIICHHS Ta BiTHOBJIECHHS MOPYIICHUX MPaB.

OCHOBOTO TIPABOBOTO PETYIIIOBAHHS 3aXUCTY MPaB CIIOKUBAYIB € 3aKOHOJIABCTBO, SIKE
BCTAHOBJIIOE MPABUJIA TOBEIHKHU JiJIs1 Cy0’ €KTIB rOCIOAApIOBAHHS Ta BU3HAYAE MEXaHI13MHU
BIIMOBIIAJIBHOCTI Y pa3l NOPYUIEHHS LIUX MPaB.
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B VkpaiHi oCHOBHMM HOpPMaTMBHHUM akTOM y wLii cdepi € 3akoH Ykpainu «Ilpo
3aXUCT MpaB CIOXUBAYIB», [0 PETYJIOE BIJHOCMHU MDXK CIIOKMBayaMu TOBapiB, pooOiT 1
MOCJIYT Ta BUPOOHUKAMM 1 TPOJABLISIMU TOBAP1B, BUKOHABISIMU POOIT 1 HaJjaBayaMu MOCIYT
pi3HUX (OPM BIACHOCTI, BCTAHOBIIIOE MIpaBa CHOKMBAUIB, & TAKO)K BU3HAYA€ MEXAHI3M iX
3aXUCTy Ta OCHOBH peajizallii 1epKaBHOT MOJITUKH Yy cdepl 3aXUCTy MpaB CIOXKHUBAYIB [2].

Ile#i 3akOH CTAaHOBHUTH IOPHIWYHY 0a3y IS 3aXUCTy IpaB IPOMAJISH, SKIi MOXYTb
MOCTPAXAAaTH B/l HESIKICHOI MPOAYKLIT UM HEUECHUX 1M 3 00Ky npoaaBus (BUPOOHHUKA).

Binnosinuo 10 ct1.16 3akony Ykpainu «IIpo 3axucT mpaB criokuBauiBy nepeadadyeHa
BIIMOBINAIIBHICTG 3@ WIKOJY, 3aBJaHy BHACHIJOK HEIOJIKIB MNPOAYKIi (IepekTy B
npoaykilii). Tak, 1koja, 3aBJjaHa BHACIIIOK HETOMIKIB MPOAYKI (1edeKTy B MPOAYKIIii),
BIJIITKOJIOBYETHCS BIATIOBIHO /10 3aKOHY.

OpHak, TpaBOBI HOPMH, SKi PETYIIOIOTh IpaBa CIOXHBAYiB, HE 3aBXKIU
Bi100Opa)xaroTh CbOTOJHINIHI BUKIMKH, 30KpeMa Ti, IO CTOCYIOTHCS IIBUJKOIO PO3BUTKY
CJICKTPOHHOT KOMepIlii. baraTto CroXuBa4iB CTUKAIOTHCSA 3 MPOoOJeMaMH MPHU MOKYMKax B
IHTEPHETI1, TAKUMH SIK HEOTPUMAaHHS TOBapy, IPOOJIEeMHU 3 SKICTIO MPOIYKIIii, HEMOXKJIUBICTh
MOBEPHEHHS KOUITIB UM MPOBECTU TrapaHTIHHUN PEMOHT, HEMOXKIIMBICTh 1EHTU(DIKYBATH
npojaBls Toulo. BuHukae HEOOXIAHICTH OHOBJIEHHS 3aKOHOAABCTBA, sIKe O BpPaxoBYBajo
HOB1 ()OpMHU TOPTiBIIl i 3a0e3MeuyBaio HAJIEKHUN 3aXUCT CIIOKUBAYIB B yMOBaX HU(POBOT
€KOHOMIKH.

V rtakiii kaTeropii CopiB YU TaKOXK HE 3aJI0BOJBHSIOTH II030BHI BUMOTH IT03UBAYiB.
Tak, y cripaBi Ne 226/1923/20 cyn 3a3Ha4MB Tpo Te, 110 "...M03UBaY 3BEPHYBCS 3 BUMOT OO
PO 3aXHMCT NpPaB CIOXKHBAYiB, a caM€ CTATHYTH Ha MOro KOPHUCTHh 3 BIAINOBiAa4a CyM
CIUTAYEHUX 3a OTPUMAHMUI HEHAJECKHHMI TOBap Ta BUTPATH, IMOB S3aHI 13 MOBEPHEHHIM
TOBapy, a TAKOXK HEYCTONKY y po3mipi 1% 3a KOXKeH IeHb TPOCTPOUYKH MOBEPHEHHS KOIITIB
10 JIEHb MPOTOJIOLIEHH pileHHs cyay. [lo3uBayem HagaHO CyAy PO3APYKIBKY 1HTEPHET-
CTOPIHKHU 3 €JICKTPOHHOIO aJpecOor0 BIAIOBiIayYa, Ha SKiM € TeregoHU Ta IHIIN AaHI JJIS
3B s13Ky. OJIHIEIO 13 MIJICTaB YOMY CYJI BIIMOBHUB Y 3aJI0BOJICHHI TT030BHUX BUMOT ITIOJISITAE B
TOMY, III0 HaJIaHa TTO3UBAYEeM PO3JIPYKIBKA IHTEPHET-CTOPIHKKM KOMIIaH1i, Ha sIKil 3a3Ha4YE€HO
JIaH1 TIPO BIATIOBIaYa, HE € JJOKA30M YKJIaJaHHs 3a3HaUYC€HOI0 JIOTOBOPY MIXK MTO3MBAYEM Ta
BiJimoBiiaueM. 3rigHo iHdopmallii 3 €IUHOTO EepKABHOTO PEECTPY IOPUIAUIHUX OCi0,
GI3UYHUX  OCIO-IMANMPHEMITIB Ta TPOMAJChKUX (OPMYBaHb, BIJIOBIIaY MPUITHHUB
MIIIPUEMHHAIIBKY TISTIBHICT (DI3MYHOT OCOOM-TIANPUEMIS 1€ JO MPOAAXY TOBapPY
CIIOKMBaYYy.

Yunnuii Ha choronHi 3akoH Ykpainu «IIpo 3axuct mpaB croKuBaviBy, MPUHHITHN
y 1991 pori, He 30BCiM aganTtoBaHuil 0 chepHr eISKTPOHHOI KYITiBIi-ITPOIaXKYy, peanizamii
TOBapiB AUCTAHI[IHHUM CITIOCOOOM MOKYII[IO MIJITXOM BUMHEHHS €JIEKTPOHHUX MTPABOYHHIB
13 BUKOPHCTAHHIM iH()OpMAIIHHO-KOMYHIKAIIIMHNX CHCTEM. 30KpeMa, BiH HE MICTUTh
MOJIOKEeHB, SKi O BCTAHOBIIOBAIHM BIJHOCHHH CIIOKMBadiB 3 CyO €KTaMH EJIEKTPOHHOI
koMepirii. Taki mporajqrmHu 3aKOHOJABCTBA 1 CIPUYHUHSIIOTH MOPYIIEHHS TPaB CIIOKUBAYIB.
10 uepBHs 2023 poky BepxoBHoto Panoro Ykpainu Oysio npuitHATO HOBUM 3aKoHY Y KpaiHu
«IIpo 3axuct mpaB crnokuBadiBy. HOBENOW 3aKOHY € 3alpOBaKEHHS EJIEKTPOHHOTO
€IIMHOTO JepKaBHOTO BeO-MOpTany sl CHOXUBaudiB y cdepil eIEeKTPOHHOI KoMeplil
(ITopTan e-moKyImeIb) 3 METOK B3a€MO/I11 Cy0'€KTIB €IEeKTPOHHOI KOMEPIIii, CIIOKUBAYIB Ta
OpraHiB JEp>KaBHO1 BJIaJIM, 110 3IMCHIOIOTH 3aXMCT MpaB crnoxupadiB. besnepeuno, i
HOPMH € TIO3UTUBHUM JIOCSITHCHHSIM Y 3aXHUCTI TIPaB CIIOKUBAYIB y YACTHHI, 110 CTOCYETHCS
CJIEKTPOHHOT KoMepiiii. BumaeTncsi, mo 3aKOHOABEIh HAMAraeThCs 3aXHCTHUTH IpaBa
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CIIOKMBAYIB CYYaCHHUMHU CIIOCOOaMH, B TOMY YHCII 1 iX MpaBo Ha i1HMOpMAIlIIO TIPO
HaliMeHyBaHHS MPOJIaBIlsd (BUKOHABIIA), HOT'O MICII€3HAXOKEHHS , OJJTHAK TLILKHU MPaKTHUKa
3aCTOCYBaHHSI HOpMa MpaBa MOKake e(hEeKTUBHICTh TAKOTO 3aKOHOJABYOTO PETYTIOBAHHS.
Ane, Ha kanb, 3HaYHA YaCTWHA HOPM 3aKOHY BCTYNUTH y AIIO JIMIIE MICIs 3aBEPIICHHS
BittHM. Hopmu mnpo moptan «e-Ilokymnens» HaOyayTh YHMHHOCTI JIMILE IIC]S BBEICHHS
CaMoro CepBiCy B €KCIUTyaTalliio, ajie He Mi3HIIIe TPhOX POKIB BiJl MOYaTKy il 3akoHy [2,
c.186].

[IpoGnemoro € TakoX Te, 1110 Oarato CoKKWBayiB HE 3HAIOTh CBOIX MPaB 1 HE BMIIOTh
ix s3axumatu. lle TpU3BOAWUTH A0 TOrO, IO TOPYUICHHS MpaB CHOKMBAa4iB 4YacTo
3aUIIAOThCA O€3KapHUMHU, OCKUIBKH JIFOAM HE 3BEPTAIOTHCS 10 KOMIETCHTHUX OPTaHiB,
Hanpukian, JepxaBHoi ciaykOum YKpaiHUM 3 NMUTaHb 3aXHCTYy MpaB CIOXHUBAaYyIB Ta ii
TEPUTOPIAIBHUX OpraHiB, CYJOBUX IHCTAHIIA. AJKEe, Cy4aCHOMY CIIOKHBa4eBI
HEJIOCTaTHbO 3HATH TPO CBOi MpaBa, MOTPIOHO e MaTH 3HAHHS Ta HACTHUPJIMBICTH iX
3axuniaTi. Tomy, € HEOOX1IHOIO aKTHUBHA MPOCBITHUIIbKA poOOTa Ta MiABUILIEHHS MPABOBOI
KyJbTYPH Cepe]l HaceJIeHHS.

VY nHoBomy 3akoH1 Ykpainu «lIpo 3axucT mpaB crioxuBadiBy» yxke rnepeadadeHo npaso
CIO’KMBaya Ha CIOKMBYY OCBITY Ta/ab0 MPOCBITY, Jie IepeadadeHo, 1o AepkaBa CTBOPIOE
YMOBH JUIS 300YTTS CIIOKMBAaYaMH 3HaHb, YMiHb Ta HaBHUYOK, Y TOMY YHCJIi B 3aKJIagax
OCBITH, 3 MUTaHb peasi3allli MpaB CMOKMBAUIB Ta MEXaHI3MIB IX 3aXHCTY, a TAKOXK BKHBAE
3ax0/[iB, CIPSIMOBAaHWUX Ha JOBEJEHHS IO Bimoma cy0’ekTiB. ToMy, 3aJHMIIAETHCS HOTO
HaJIeKHA peari3allis.

BucnoBku i mnpomosumii. IlimcymoBylouM BUIIEBUKIIAJEHE, MOXKHA 3pOOUTH
BHUCHOBOK, IO 3aXHCT TPaB CIOKMBA4iB € BaXJIMBUM 1 HEOOXITHUM 3aBIaHHSIM HaIIOl
Kkpainu. He3Baxkarouu Ha Te, 1110 3aKOHO/IABCTBO Y KpaiHU HaJla€ CIIOKUBayaM IIUPOKE KOJIO
MOBHOB&)XEHb CTOCOBHO 3aXHUCTy CBOIX 3aKOHHHMX MpaB Ta IHTEPECIB, peani3yBaTH IO
MOYKJIMBICTB III€ JTOBOJII CKJIAIHO.

ToMmy HEOOXITHO YIOCKOHAJIIOBATH HOPMATHBHO-TIPABOBI aKTH, SKi PETryJIIOIOThH
IIPaBOBIIHOCHHHM 32 Y4YacCTHO COKHUBaviB. E(EeKTUBHICTH OHOBIICHB Y c(epi 3aXHCTy IpaB
CIIO’KMBAUiB 0€3MOCEPEIHhO 3JICKUTHh BiJ PIBHS MPABOBOI CBIIOMOCTI BCIX YYaCHHKIB
JAaHUX TTPaBOBIIHOCHH. JIHIlle 32 yMOBH BiITIOBIAAIFHOTO CTABJICHHS K CIIOKHBaviB, TaK i
BUPOOHUKIB Ta MPOJABIIB JI0 CBOIX IMpaB Ta OOOB’SA3KIB MOXKHA OYIKYBaTH CYTTEBHX
MMO3UTHBHUX 3MiH y CTIO)KHBYOMY CEKTODI.
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HHI IlpaBa Jlep>kaBHOT0O MOJAaTKOBOT'O YHIBEPCUTETY
HaykoBuii kepiBHUK:

Psaouenko 10.10. 1. 10. H.

npodecop kadeapu HUBUILHOTO MpaBa i MpoLecy

OKPEMI ITUTAHHS 3AXUCTY IPAB TA IHTEPECIB OJJHOI'O 3
BATBKIB, IO ITPOKUBAE OKPEMO BIJI JUTUHU B YMOBAX
ChOT'OJIEHHS

Sk B1IOMO 3HAYHY YAaCTUHY CYAOBHUX CIIOPiB B LIUBUIBHOMY CYJIOYMHCTBI CKJIAal0Th
CIIpaBW TIOB’SI3aHi 3 CIMEWHHUMH IPABOBIIHOCHHAMH, 30KpEeMa CIPaBH TPO OCKAPKCHHS
OC3IisUTPHOCTI OpraHiB Jep>KaBHOI BUKOHABYOI CIYKOW IIOJI0 BUKOHAHHS PIllICHHS Ha
peaizailito 0aTbKiBCHKUX MPaB, CIIOPU MPO BU3HAUCHHS MICIIS MPOKUBAHHS TUTHHH, TTOI1IT
MaiHa TOAPYXOKS, PO3TIIA] 3asB MPO BUAAYY OOMEKYBAJIBHOTO MPHUITUCY, CIIOPU II0JI0
3aCTOCYBaHHS JOMIOMDKHHUX PEIPOAYKTUBHUX TEXHOJIOTIH, CIIOPH MOB’sI3aHi 3 peallizallieio
O0aThbKaMHU JOCTYITYy JIO JUTHHH, SIKa HA IMEPioJ BOEHHOTO CTaHy MepedyBae 3a KOPAOHOM,
cripaBu Tpo cTsarHeHHs amiMeHTiB [1]. Cam ¢akT po3risay crpaBu B Cydy, O3HA4ae, [0
YYaCHUKH CIMEHHUX MPABOBIIHOCUH NepeOyBalOTh B KOH(MIIKTI Ta MalOTh HE OJIUH CIIIp.

B nepion mounnatoun eminemii Covid-19 3 2020 poky y cBiti Ta 3 24 mrotoro 2022
POKY MO TEMepilIHii yac, mij yac Aii IpaBOBOTO PEKUMY BOEHHOTO CTaHy KOJIU 0aTbKO YU
MaTH JITeH, K1 MPOKUBAIOTH OKPEMO BiJl TUTUHU Ta HE TIMIILIN 3TOH 3 1HIIOK CTOPOHOIO
CIMEHHUX BITHOCHH (200 KOJIMIIHE MOIPYXHAKS), IKa MPOKUBAE PA30M 3 JUTHHOIO IO/0
MaTepiaIbHOTO 3a0e3MeUeHHs, BUXOBAHHS Ta CIUIKYBaHHS 3 TUTUHOIO, IepedyBaroTh abo
B pailoHax 0OMOBHUX il Ta 3ajydyeHi y 3axojax, HeOOXiTHUX JJIs1 3abe3reueHHss 000pOHU
VYkpainu, 3axucty Oe3MeKu HaceJIeHHs Ta IHTEpeciB Jep>KaBH y 3B’SI3KYy 3 BiMCHKOBOIO
arpecieto Pociiicbkoi @epnepanii nmpotn YkpaiHu abo X 3a KOPAOHOM, TOCTPUM CTa€
IMUTAHHS 3aXUCTY MPaB Ta IHTEPECIB OJTHOTO 3 0ATHKIB, [0 MPOKUBAE OKPEMO Bij TUTHHHU.

Xo4y BKazaTH, IO HEOJHOPA30BO Ha Yac KOH(QIIKTY CTOpiH CIMEHHHUX
IIPaBOBIIHOCHH, a caMe MaTepi Ta OaThKa JITEH, CTOPOHU 3BEPTAOTHCS JI0 OPTaHiB OIIKH 1
MiKJIyBaHHS Ta JO Cyay a0o XK MHUHAIOTh 3BEPHEHHs 10 CIY)KO y chpaBax miTed Ta
BIJIMTOB1THO 3BEPTAIOTHCS 3 TIO30BHOIO 3asSBOIO 70 CYIY.

Binrak, BigmoBimgHo 4. 2 cT. 56 [{uBineHOTO KOMekcy Ykpainu (gami LIKY) opranamu
OMMKK Ta MIKIyBaHHS € paloHHI, paioHHI B Mictax Kuesi Ta CeBactomoii aepskaBHI
aJMIiHICTpaIlii, BAKOHABY1 OpraHUd MIChKHX, palOHHUX y MICTaX, CUIbCHKHX, CEITUIITHUX Pajl
[2]. BigmoBinno 4. 1 cT. 19 CimeitHoro koaekcy Ykpainu (nami CKY) ocoba mae mpaBo Ha
MOTIepEeIHE 3BEPHEHHS 32 3aXHCTOM CBOIX CIMEHHHUX IIpaB Ta IHTEPECIB /10 OpraHy OITiKH Ta
miknyBaHHs [3]. BigmoBimHo 4. 2 cT. 4 “THUIOBOrO MOJOKEHHS MPO KOMICiIO 3 IHTaHb
3aXMCTy MpaB AWTUHW  3aTBepIKeHOoro noctaHoBoro Kabinety MinicTpiB Ykpainu
Bix 24 BepecHs 2008 p. Ne 866 koMicist 3 TUTaHb 3aXUCTY MPaB IUTUHU PO3TIISIA€ HANOITBII
aKTyaJIbHI MHUTAHHS IIOAO0 3aXUCTy MPaB Ta IHTEPECIB OJHOTO 3 OATHKIB, IO MPOKUBAE
OKpEMO BiJ TUTHHH, a came [4]:

JOIUIBHOCT1 NIATOTOBKY Ta MOAAHHS 0 CYJy M030BY UM BUCHOBKY OpraHy OIIKHU Ta
MIKJIYBaHHS NPO MO030aBJICHHS, MOHOBJIEHHS OAaThbKIBCHKUX MpaB, BiNIOpaHHS TUTUHHU Yy
0aTbKiB 0e3 Mo30aBieHHs 0aTbKIBCHKHX IPaB;

BHUPIIICHHS CIIOPIB MK OaTbKaMH I110/10 BUSHAYEHHSI MICIISI TPOKUBAHHS TUTHHU,

BHUPIIICHHS CHOPIiB IIOAO yYacTi OJHOTO 3 OAaThKIB y BHXOBaHHI IWTHHU Ta
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BH3HAYECHHS CIIOCOOIB TaKOi yJacTi,

MIATBEPKEHHS MICLS TPOXKUBAHHS TUTUHU ISl 11 THMYacOBOrO BUI3AYy 3a MEXI1
Ykpainu;

O3y 3BEPHEHB JITEH MO0 HEHAJICKHOTO BUKOHAHHS OaTbKaMH, OMIKyHAMH,
MIKJTyBaJIbHUKAaMU OOOB’SI3KIB 3 BHXOBaHHA a00 MO0 3JIOBXHUBAHHS HUMH CBOIMH
npaBaMHu.

Ta BUHOCHUTBCS BIANOBIAHE pillIEHHS, iK€ BIANOBIAHO 4. 2 cT. 158 CKY 000B’s13k0BE
10 BUKOHaHHA. OcCKapXeHHs pIIIEHHS OpraHy ONIKM Ta MIKJIyBaHHS Moxe OyTu 10
BIJIIOBITHOTO OpraHy, SIKOMY MiJMOPAIKOBAaHUN OpraH OMIKM Ta MIKIyBaHHs, a00 10 cyay
BiAmoBiaHO 4. 2 cT. 79 1IKY. O060B’s3K0BICTh y4acTi OpraHy OINIKU 1 MIKJIyBaHHS MpHU
PO3IJISIAL CYyIOM CIMEHHUX CIOpiB 3akpirieHa B 4. 4 ct. 19 CKY.

3ayBaxy, [0 Ha MEPioJT pO3IJISAY 3asB OPraHOM OITIKU Ta MIKIYyBaHHS YU PO3TIISTY
CYJIOM CIIpaB y CIMEHHUX CIIOpaX, CTOPOHA — OATHKO YU MATIp, SIKI OKPEMO MPOKUBAIOTH B[]
JTUTUHU HE MOXKYTh BHUKOHYBAaTH CBOI OOOB’SI3KM IOJI0 BHUXOBAaHHS TUTUHU Ta MarOTh
NEPEIIKOU 3 1HILIOT CTOPOHU (MaTip abo 6aTbKO, IO MPOKUBAIOTH 3 TUTUHOK) CTOCOBHO
criikyBaHHs. Bigrak mpaBoBa mosuiiss BepxoBHoro Cyny VYkpainu (moctaHoBa
Kacamiitnoro nusiiasHOro cyay Big 25.11.2020 y crpasi Ne 760/15413/19) npo yuacts y
BUXOBaHH1 JUTUHU TOTO 3 0ATHKIB, XTO MPOKUBAE OKpeMO “baTbhko / MaTH, SIK1 TPOKUBAIOTH
OKpEMO BiJl IUTUHH, TAKOX MAIOTh NMPABO HA OCOOUCTE CILIKYBAHHS 3 HEIO; TOH 3 OATHKIB,
i3 KMM JIMTHHA TIPOXKMBAE, HE MA€ MpaBa MEPEIIKODKATH 1HIIIOMY CIUIKYBaTUCS 3 JTUTHHOIO
Ta OpaTH y4acTb y il BUXOBaHHI, SIKIIO TaKe CHUIKYBaHHS HE Ma€ HETaTUBHOTO BIUIMBY Ha
HOpMaJbHUN PO3BUTOK JUTHHHU 1 BIIOYBA€EThCS cCaMe B IHTEpecax JUTHUHU. Y CIIpaBax Ipo
BiIIOpaHHS JWTHHH, SKI MalOTh TPUBAIMN CYJAOBHH PO3TJIAN, CHPUSHHS BIIHOBICHHIO
BITHOCHH Ta €MOIIIHHOTO0 KOHTAKTy MaJIOJIITHBOI JUTUHU OCOOMCTO 3 OATHKOM YHM MaTip 10
Mae TepeBaykKaTu HaJl HaMaraHHsIM OJTHOTO 3 0aThbKiB 0OMEXHUTH ab0 B3arayi BiITOPOIUTH
IUTHHY Bij 3ycTpiveii 3 inmmm [5]”.

Xo4a KOJIU CTOPOHH CIMEHHHUX MPABOBIAHOCHH, SIKI MAIOTh CHiJIBHY TUTUHY (IIiTEH)
nepeOyBaloTh B KOH(UIIKTI Ta OaTbko/MaTH IO TPOXKHUBAE 3 JIUTHUHOK Ma€ TICHUM
TICUXOEMOIIHHUHN 3B'SI30K 3 OCTAHHBOIO, 110 B CBOIO YEpPry MOKE BIUIMBATH HA PIlICHHS
MaJIOJIITHBOT TUTHUHHM, 1010 CIUIKYBAaHHS 1 MoOaYeHHs 3 OaThbKOM/MaTIp 0, 110 MPOKUBAE
okpemo. Tak, mpaBoBa moswuilisi BepxosHoro Cyny Ykpainu (mocranoBa KacarriitHoro
uBiTbHOTO cyay Big 01.07.2020 y cipasi Ne 138/96/17): “IIpu Bu3HaueHH1 cIOcO0y y4yacTi
OaTbKka/MaTepl y CHUIKYBaHHI Ta BUXOBaHHI JWTUHH CyJ Ma€ BPaxOBYBAaTH HacaMIiepe]
IHTEepeCH NWTHHH, SIKI HE 3aBXKJIM MOXYTh BUIMOBIAATH 1i Oa)KaHHSIM, OCOOJIMBOCTI BIKY,
CTaHy 3/I0pOB’s Ta TCHXOEMOIIMHOTO CTaHy. SIKIIO Ma€ Miciie MOCTIMHE MPOKUBAHHS
JTUTHUHU pa30M 3 OJHUM 13 0aTHKIB Ta TICHUH IICUXOEMOIIMHUH 3B 30K 3 HUM, 00YMOBJICHHS
nobaveHb JAWTUHHA 3 APYTUM 13 OaThKIB BUKIIOYHO OakaHHSM IWTUHUA TPHU3BEIEC 10
YHEMOJKITUBIICHHSI peaiizaiii TakuM i3 O0aThKiB CBOiX IMpaB HA ydacTh Yy BUXOBaHHI Ta
nobaveHHi 3 TuTHHOO [6]”. Takox crix 3a3HAYMTH, PIIICHHS OPraHiB OMIKH 1 MIKIyBaHHS
HE 3aBXK]I BUKOHYIOTHCSI, PUKIIAJIOM € JIJaHa CIIPaBa.

BpaxoByroun BUIEBUKIIa/IEHE TOCTA€ MUTAHHA €(EKTHBHOCTI 3aXHCTy MpaB Ta
1HTEepECiB OJTHOTO 3 0AaThKIB, IO MPOKUBAE OKPEMO BiJ IUTHHHU B MEPI0J CYJOBUX CIIOPIB,
0CcOOJMBO KOJU 0aThKO/MaTH, 10 MPOKUBAIOTHCS OKPEMO, IEPeOyBatOTh a00 3a KOPAOHOM
a00 B paifoHax 00MOBUX 1M, 1110 3BOJAUTH 0 MIHIMYMY CHUIKYBaHHS 3 IUTHHOIO.

Takox cmig 3a3HAYUTH, IO NTPOOJIEMHUM TIUTAaHHS € HETaTHBHUN BILUIWB
MMOBHOMACIIITa0HO1 BiifHU ‘““Ha pOOOTY OpraHiB OMIKHU Ta MiKJIyBaHHS. OCTaHHI1 31€0UIIIOTO
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HE MarwTh JIOCBiAY poOOTH 3 AIThbMU Ta OaThbKaMM, K1 MEpeOyBalOTh 3a KOPJIOHOM.
[lepeOyBanHs ciMell Mo3a MeXaMHU YKpaiHM OpraHd OIIKU TPAKTYIOTh SIK O0'€KTUBHY
HEMOJXKJIMBICTh MIATOTYBaTH BUCHOBOK B MopsiaKy cT. 19 CK Vkpainu. V¥ 3B'SI3Ky 3 1umM,
CYJIM BCE YacCTillle 3MYIICHI PO3IJIsSAaTh CIIPaBH 3a HOro BifcyTHOCTI [7]”.
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K.[IEJI.H., IOIEHT, TOIEHT Kadenpu
Kadepu IUBUTLHOTO MpaBa Ta MPOIECy
Jlep>kaBHOTO MOJAATKOBOTO

YHIBEPCUTETY

SAXUCT IMBIVIBHUX ITPAB HESAXNIIEHUX BEPCTB HACEJIEHHSA

Cy4acHi BUKJIMKH, 30KpeMa 30poifHi KOHMIIKTH, TOCHIIIOIOTH BPa3IUBICTh HAWOLTHII
HE3aXUIICHUX BEPCTB HaceleHHA. B VYkpaiHi BiliHa BUSBWJIA CUCTEeMHI TpoOIeMH B
3a0e3MeueHHl mpaB JiTed, moaed moxwmioro Biky, BIIO Ta oci0 3 iHBamIigHICTIO.
[To30aBneHHsT KUTIA, OOMEKEHUN JOCTYN JO MEIWYHOI TOTIOMOTH Ta OCBITH, a TaKOX
3pOCTaHHS PU3HKIB JUCKPUMIHAIII] Ta HACHIIBCTBA — II€ JIUIIIE YAaCTHHA MPOOIIEM, 3 SIKUMU
CTUKAIOTHCS 11 Kateropii rpoMansiH. Tomy HeoOxigHa po3poOka e(heKTUBHUX MEXaHI3MIB
3aXUCTy JIsl 3a0€3MeUeHHs IXHIX MPaB Ta CTBOPEHHS OUIBII CIPABEJIMBOTO CYCIUIBCTBRA.

3a Bu3HaueHHsAM Jlep:kaBHOI cHyXOM 3 HAJA3BUYANHUX CHUTyallld «COLIAJIbHO
HE3aXMILeH1 BEPCTBU HACEJICHHS — Tpynla MOTEHI[IMHOIO PU3UKY. 32 CTATHUCTHUKOIO came
JIOJIA, AK1 HaJeXaTh 1O II€l TPYNH, YacTille NOTPAILISIIOTh y HeOe3MedHl cuTyarlii 3

74


https://kalushrda.gov.ua/images/news/Files/%D0%9F%D0%BB%D0%B0%D0%B3%D1%96%D0%B0%D1%82.pdf
https://kalushrda.gov.ua/images/news/Files/%D0%9F%D0%BB%D0%B0%D0%B3%D1%96%D0%B0%D1%82.pdf
https://zakon.rada.gov.ua/laws/show/435-15#Text
https://zakon.rada.gov.ua/laws/show/435-15#Text
https://zakon.rada.gov.ua/laws/show/2947-14#Text
https://zakon.rada.gov.ua/laws/show/2947-14#Text
https://zakon.rada.gov.ua/laws/show/866-2008-%D0%BF#Text
https://lpd.court.gov.ua/home/search/7535
https://lpd.court.gov.ua/home/search/1499
https://jurliga.ligazakon.net/news/231191_aktualna-sudova-praktika-u-smeynikh-spravakh
https://jurliga.ligazakon.net/news/231191_aktualna-sudova-praktika-u-smeynikh-spravakh

PUBUKOM JUISL SKUTTS 1 370poB’s. be3poOiTHI, JI0aM MOXWUIIOTO BiKY, 1HBaligu, IITH,
nmo30aBiieH1 0aTbKIBCHKOTO IMIKIyBaHHS, Mayio3abe3rneueHi ciM'i, ocoOM, 3aJIeKH1 Bij
HAapKOTHKIB, QJKOTOJI0 a00 IHIMX MIKIJUIMBUX PEYOBUH, JIOAW 3 XPOHIYHUMHU
3aXBOPIOBAHHSIMU NEPEOYBAIOTh Y BPA3JIMBOMY CTAHOBUIII 1 MAIOTh OOMEXEHUHN JOCTYII J10
pecypciB, TOCIYT Ta MOKIIMBOCTEH, HEOOX1THUX JJIs1 3aI0BOJICHHS HAaBITh 0a30BUX NOTPEO.
ToMy BinHOIIEHHS 0 3a0€3MeUeHHs MOKEXKHOI 1 TEXHOT€HHOT O€3IMEKH y BIACHUX OCEIAX
B HHX 3a3BHYail npyropsaHe» [1].

Cepen Bpa3iIMBUX BEpPCTB HACENEHHS YKpaiHM HalOuiblle B yMOBax
MMOBHOMACIIITAOHOTO BTOPTHEHHS CTPAXIAloTh MITH. «Y TpUGPOHTOBUX MICTax 1 cejiax
JIOJI BUYEPHAIM CBOi MI3EpHI PECYpCH 1 MOKIIAAI0ThCA Ha JOMOMOTY, 100 BIKUTH. Y
Jlonenpkiit 1 XapKiBChKiil oOjacTaX ciM'T XOBalOThCA B 3pYHHOBaHUX OyauHKaxX 0e3
BOJIONIPOBOJY, ra3y uM cBiTia. [locTiiiHi 0OCTpiM 3MYIIYIOTH JIOJIEH MPOBOJUTH AHI B
nigBanax. JliTm He MOXYTh I'PaTHCS HAJIBOPI, HE KAXKY4YH BXKE MPO IIKOIY», — 1IEThCS Y
nosimomiieaHi OOH [2].

[loBHomacmiTabHa BiliHa pocii nmpotu YKpaiHu mnpu3Besna A0 KaracTpoPiuHHUX
HACJIJIKIB ISl paB Mo uHu. OcoOIMBO TOCTPO BiUyIX HA cOO1 11eH TUCK BPa3IuBI TPyIU
HaceJieHHs. BOHM CTUKAIOThCSI 3 YUCIICHHUMHU TIOPYIICHHSIMH CBOIX MPaB, CEPE]l SIKUX:

. 00MeXEeHHS JOCTYITY JI0 TYMaHITapHOI JOTIOMOTHY 3 YUM CTHUKA€ETHCS OUIBIIIICTh
HE3aXHUIIEHNX BEPCTB HACEJICHHS, BOHHM HE MalOTh MOXJIMBOCTI OTPUMATH HEOOXIJIHY
T'YMaHITapHy JOIOMOTY, 30KpeMa IPOAYKTH Xap4yyBaHHS, MEAUKaMEHTH, umio. lle
MOB'SI3aHO 3 AKTMBHUMHU OOMOBUMH AiSIMU, pYHHYBaHHSM 1H(QPACTPYKTYPH, a TaKOXK 3
OIOPOKPATUYHUMU MEPEIIKOTAMH.

. HAaCWJIbCTBO Ta CEKCyaJbHe HacWibCTBO. JKiHKM, JiBYaTa, JIIOAU 3
IHBAJIIAHICTIO MIAAIOTHCS MIJIBUILIEHOMY PU3UKY CTaTH *KEPTBAMH HACHIICTBA, 30KpeMa
cekcyanbHoro. OKyrmaniifHi BificbKka 4acTO BUKOPHUCTOBYIOTh CEKCyallbHE HACHIIBCTBO SIK
IHCTpPYMEHT  3HHIIEHHS  MOPAJBbHOTO  JyXy  YKpaiHCbKMX  TpOMajsiH  Ta
BIICHKOBOCITY>KOOBIIIB.

. [Topymiennss mpaBa Ha ocBiTy. JliTH, 0cOO0IMBO Ti, SKi NepeOyBarOTh Ha
TAUMYACOBO OKYIOBAaHUX TEPHUTOPISX a00 B 30HAX aKTUBHHMX OOMOBHUX [iH, M030aBJICHI
MOKJIMBOCTI OTPUMYBATH OCBITY, IO M030aBJIsi€ HAC BUXOBYBAaTH MaHOYTHIO YKPaiHCHKY
THTENITeHIII 0.

. HEJIOCTaTHICTh ITPaBOBOi JOIMIOMOTH. BiJICyTHICTh JOCTYMY 0 MPABOCYIIS IS
Bpa3NUBUX TPYN HACEICHHS € KPUUYIIUM IMOPYHIEHHSM IiXHIX TpaB. barato mronei, He
3HAIOYM CBOIX 3aKOHHUX IPaB, 3aJUIIAIOTHCA 0€3 3aXUCTy 1 HE MOXYTh BIIICTOSITU CBOT
IHTEpECH B CY/I.

Bep6impkuit A.C. Ta KocimoBa O. I. 3a3Hauarorh, IO «I0 ICHYIOUHX JI€BUX
MEXaHI3MIB TPABOBOTO 3aXMCTy TpaB 1 CBOOOM Bpa3jIMBUX BEPCTB HACEICHHS, CIiJ
3azHaynTH 10 KoHcTuTymis YkpaiHM HOCHTH YITKO BHU3HAYa€ CHUCTEMY OpraHiB Ta
MOCaJOBUX OCI0 pPI3HUX PIBHIB, sIKI MOBWHHI 3aXWIIATH TpaBa 1 CBOOOAM JIFOAWHH 1
rpomajasauHa. Cepesl HUX BUAUIIEMO: HarlioHabHI cyau, Odic ['erepaabHOTO MpoKypopa,
VYnoBHoBaxxenuit BepxoBHoi Pamu VYkpainm 3 mnpaB JOAMHM, aABOKaTypa, IHIII
MIPaBOOXOPOHH1 opranu YKkpainm» [3].

Onnak ocoOu, 10 6e3mocepe/IHhO 3HAXOSITHCA B 30H1 BEJACHHS OOMOBHMX Aid, HE
MOXYThb 3BEPHYTHCS 10 TUX YHM IHIIUX CIOCOOIB 3aXUCTYy BJIACHMX IMBUIBHHUX IIPaB,
BU3HAYCHUX HAI[IOHAIBHUM 3aKOHOJIAaBCTBOM. 3 OISy HA 1€ BaXJIMBO 3aJIIFOBATH
MDKHApPOHI BaXejl BIUIMBY Ha BIMCBKOBY arpecito pd, cepes SKUX MOXKHA BUJUIUTU TakKi
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K €BpONENChKUI Cy/ 3 MpaB JIIOJAUHU, MI>KHapOIHUA KpUMIHANBHUH cyl, MiKHApOIHUN
Cy[ Ta 1H.

BoaHouac BaroMuM BHECKOM IIOJ0 3aXMCTY UMBUIbHUX MPAB HE3aXUIIEHUX BEPCTB
HACEeJIEHHS BUCTYNA€E AISUIbHICTh PI3HOMAHITHUX MDKHAPOJHUX OpraHi3aliil Ha TAMY4acOBO
OKYNMOBAHMX TEPUTOPISIX Takux sAK MbkHapogHuii komiter YepBoHoro Xpecra,
MuixuHapoaHuit komitet 3axucty npas joanHu, KOHECKO Ta iH., 110, OKpiM MEAMYHOI Ta
rYMaHITapHO1 I0IOMOTH, HaJal0Th TaKOX 1 PaBOBY.

[ligBoastuM MIACYMOK, MOXKEMO 3a3HAuUMTH, 110 BiiicbkoBa arpecis pd B YkpaiHi
3JIMIINAIA TIIMOOKHUM CITIJl Yy KUTTI MUIBHOHIB JIFOJIEH, OCOOJIMBO THX, XTO HAJIEKUTh J0
Bpa3NuBUX KaTeropii. JliTu, Jroau MOXUIIOTO BIKY, OCOOM 3 1HBAJIIIHICTIO T4 BHYTPILIHbO
nepemiileHi 0coOu CTalu KepTBaMU HACHIIBCTBA, JUCKPUMIHALT Ta OOMexeHHs npas. Js
noOy/10BH MUPHOTO MaifOyTHHOTO HEOOX1AHO BXXUTH KOMIUIEKCHUX 3aXO0/(1B, CIIPSIMOBAHUX
Ha BIJHOBJICHHSI COLIIAJIBHOI CIIPaBEUTMBOCTI, 3a0€3MeUeHHs MpaB JIOJUHU Ta CTBOPEHHS
yMOB Il peaOuriTainii moctpaxkaanux. lle Bumarae MOCWIIEHHSI NMPABOBOIO 3aXHCTY,
PO3MIMPEHHS JOCTYNy 10 TyMaHITApHOI JONOMOTM Ta BIJHOBJIEHHS 3PYWHOBAHOI

1HGPaACTPYKTYpPH.
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JOTICHT Kadepy IUBUIBHOTO MpaBa Ta IPOIECy

OCOBJINBOCTI 3AXHUCTY IIPABA BJIACHOCTI HA 3BEMEJIBHY
JIIAHKY: CYYACHI PEAJIII

VY Konctutynii Ykpainu 3akpiruieHe MpaBO BJIACHOCTI Ha 3€MIIIO, OJJHAK BOHO HE
3HAWIIIJIO HAJEKHOTO MICI B TOCHOJApChKOMY Ta IMBUILHOMY 3aKOHOJABCTBi, IO
noTpeOye BUPIICHHS aKTyaIbHUX MTPo0JieM. Y CHillIHE BIPOBAKEHHS 3eMeJIbHOI pedopmu,
(dbopMyBaHHS JIETAJILHOTO PUHKY 3€MJIi, 3am00IraHHs TIHBOBHUM CXeMaM Ta €(EKTHUBHE
BUPIIICHHS KOPYHIIHHUX MPo0OsieM y il cepl € HEMOKIUBUMU 0€3 YITKOTO TOTPUMAHHS
Konctutyuii Ykpainu. Hanexne mpaBoBe peryirOBaHHSI MpaB BIACHOCTI Ha 3EMIIIO0 €
OCHOBOIO JIJ151 3a0€3Me4YeHHS CTa0UTBHOTO COI1aJIbHO-€KOHOMIYHOT'O PO3BUTKY AepxkaBHu. Lle
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https://eu.docworkspace.com/d/sIGHD9J_0AcDf5LgG

N03BOJIIE  €(DEKTUBHO YIPABIATH 3EMEIBHUMH PECypCaMu, CIHPHUSIIOYN 3POCTAHHIO
€KOHOMIKM Ta TapaHTYBAaHHIO IpaB TPOMAJSH Yy 3EMEIbHHX BiTHOCHHAX. YTIPaBIIiHHS
3eMEJIbBHUMH PECypCaMH BiJlirpa€ KIIOYOBY pOJb Y CTBOPECHHI YMOB IS IPO30POTO
(GyHKIIIOHYBaHHSI pUHKY 3€MJI1 Ta HENOMYUIEHHS KOPYMNIIMHUX MPOsBIB y 1iil cdepi, 110
TaKOX BILIMBAE Ha 3a0€3MeUCHHS KOHCTUTYIIIMHUX MpaB YKPaiHIIIB.

[IpoGnemu peanizariii mpaBa BIaCHOCTI Ha 3eMJII0 B Y KpaiHi BUMArarTh JCTaIbHOTO
BUBYCHHS B paMKax BITYM3HSHOI TpaBoBOi Teopii. Takuil aHami3 HEOOXIMHUU IS
3a0e3MneueHHs] €(PEKTUBHOTO COIliaJbHO-CKOHOMIYHOTO PO3BHUTKY KpaiHH, a TaKOX s
MiATPUMKHU TIPABOTIOPSAIKY B 36MEJIBHUX BiTHOCHHAX.

[{ro TeMaTHKy qOCHTIIKYBaJIM PsiJl HAYKOBIIB, TakuX sik: bapa6am H.I1., baxypuncbka
M.M., Kynunany [1.®,, Mipomauuenko A. M., Hacrina O.1., Hocik B. B., Ilorpionauit O.0.,
Pinenko A.l., CannikoB JI. B., CapkicoBa T.b., Cemuux B.1., ®enoposuu B.1., ®equummn
I.B., lllynsra M.B. Ta iH.

B muBinpHOMY TpaBi MpOOJIEMHU 3EMENBHUX MPABOBIIHOCUH 30CEPEIKYIOThCS Ha
3aXUCTI TpaBa BJACHOCTI Ta 3a0e3MEeUeHHI HAJCKHOTO BOJIOMIHHSA 1 KOPHCTYBaHHS
3eMEJIbBHUMH JUITHKaMU. 30KpeMa, MUTaHHS 3aXHUCTY MPaB BIACHHUKIB 36MEIIBHUX JIIISTHOK
BiJl HE3aKOHHOTO 3axXOIUICHHS (peijepcTBa) BXOIUTH JIO KaTEropii MOpYIIEHb TpaB
BJIACHOCTI, SIKi PETyJIIOFOTHCS IMBUTBHUM 3aKOHOJIaBCTBOM. BilacHMK Ma€e paBo BUMAaraTH
3aXUCTY CBOIX IpaB Yepe3 MO30BHU PO BH3HAHHS MpaBa BIACHOCTI, BUTPEOYBaHHS MaliHa 3
Yy)KOTO HE3aKOHHOTO BOJIOJIHHS Ta BIJIIKOJYBaHHS INKOAW. TakoX HEBPETYJIbOBaHI
MUTaHHS KaJacTpOBOT0 OOJIIKY, OB’ s3aHi1 3 BIICYTHICTIO YITKUX MEX 3eMEJIbHUX JTUISTHOK,
CTBOPIOIOThH MIATPYHTS JJIi BUHUKHEHHS] KOH(IIIKTIB MK BIaCHUKAMHU Ta KOPUCTyBayaMu
3eMellb, 110 BHUPIMIYIOTHCA B MOPSAKY LHUBUIBHO-IIPABOBUX CIIOPIB IIOAO MEX Ta IpaB
KOPHUCTYBaHHS 3€MEJIbHUMU AUITHKAMHU.

Henockonanicte 3akoHOAaBCTBAa B cdepi MpaBa BIACHOCTI Ha 3eMeJbHI JUISTHKH
NPOSIBIIIETHCA B HASIBHOCTI MPOTAJMH y MPABOBOMY PETyYNIOBaHHI, 110 HE BPaxOBYIOTh
CydyacHI €KOHOMIYHI Ta coliaJbHi yMOBH. YacTo HOPMATHUBHO-TIPABOBI aKTH HE
BIJIMOBIIAIOTh pealliiM PUHKY 3€Mellb, M0 MPU3BOAWTH 0 HEBH3HAYEHOCTI Yy IpaBax
BJIACHHUKIB 1 KOPHCTYBaiB.

IIpotsrom 2024 poky B YKpaiHCBKOMY 3aKOHOJABCTBI IIOJIO BJIACHOCTI 3€MIIi
BIIOYJIMCS 3HAYHI 3MiHH, 10 0e3MmocepeTHRO BINTMHY/IM HA IUBIILHO-TIPABOB1 BITHOCHHH.
OCHOBHUMU aCTIEKTAaMU CTaJld OHOBJICHI BUMOTH JI0 PEECTpallii mpaB OpPEHIU 3eMIIi, IO
TENep € BU3HAYAILHUM (DAKTOPOM TPU BHUPIMIECHHI CYNEPEUOK MIX OpEHAApSIMH, a TaKOK
3MIHM Yy TpUBaTH3aIlii 3€MEIbHUX JUISHOK, 30KpeMa I 4ieHIB (epMepChKux
rocrogapctB. OkpiM TOro, OyJI0 BJOCKOHAJICHO IPOIEAYPH KaaacTPOBOTO OOJIKY, IO
3MEHIINUIIO PU3UKH KOH(QIIIKTIB Yepe3 HEBU3HAUCHI MEXi 3eMeIbHUX AUITHOK. Hapemri,
MPOJOBKEHHSI  3€MENbHOI  peopMH, OCOOJIMBO Yy  HYACTHHI  KYMIBIi-TIPOJIAXKy
CUTBCHKOTOCIIOAAPCHKUX 3€MEIb, 3aJUINAETBCA OJHUM 13 TOJOBHUX (DaKTOpIB, IO
BITMBAIOTH HA MPABOB1 BIIHOCHHHU 11010 3eMJIi B YKpaiHi. L{i 3MiHM MarOTh Ha METI 3aXUCT
MpaB BIACHHUKIB Ta OPEH/IaPIB 1 CTBOPEHHS OUIBII MTPO30POTO PUHKY 3EMETBHUX PECYPCIB.

3akon Ykpainu Ne 3563-1X, mpuitastuit 6 mororo 2024 poxy, BHOCUTH 3MIHHU JI0
3eMeNbHOT0 KOJIEKCY 3 METOK CIPOILIECHHS MPOIeCy 3MIHM I[IJIbOBOTO MPU3HAYEHHS
3eMEIbHUX JUISTHOK JJIg 3allydeHHs IHBECTULIM y BIOHOBJIEHHS Ykpainu. L1 3MiHH
TISATAMYTh MPOTATOM ITI'SITM POKIB MICHSI 3aKIHYEHHS BOEHHOTO CTaHy. 3aKOH TaKOXK
PEryJIIoE, 110 3MiHa I[ITLOBOTO MPU3HAYEHHS 3eMeh 0€3 HEOOX1THOCT1 JOTPUMAHHS AEIKHUX
BUMOT MOXJIMBA HAa TEPUTOPISAX O€3 3aTBEPIKEHOT MICTOOY1IBHOT JOKYMEHTaIi[2].
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OCHOBHI HOBOBBEJEHHSI CTOCYIOTbCSl JOIYCKY IOPUAMYHHMX OCIO 10 KyHIBIl
3eMEIbHUX JIUITHOK CUTbCHKOTOCTIOIaPCHKOTO MPU3HAYEHHS, 1[0 paHiie 0ya0 0OMEXKEHO.
Tenep ropuauvHai 0cOOM MOXKYTh BOJIOITH 3€MJICIO, SIKIIO JOTPUMYIOTHCS IEBHUX YMOB: iX
BJIACHHKAaMH MMOBUHHI OyTH JIHIIe TPOMasiHN YKpaiHu, a 3arajbHa IJIomla 3eMellb He MOXKe
nepeBuilyBat 10 TUCSAY reKTapiB HA OJHY 0C00Y a00 IOPUIUYHY 0CO0Y .

HeBusnaueHicTh npaB cy0’€KTIB MpaB BIACHOCTI TAKOX € CYTTEBOIO MPOOJIEMOIO.
[CHYIOTh BUTIQJIKH, KOJIH MPaBa BIACHUKIB HE € YiTKO BU3HAYCHUMH, 1110 MOKE IMPU3BOIUTH
70 CIIPHUX CUTYalliil, MOB'SI3aHUX 13 MEXaMHU AUISHOK, MPaBaMH Ha iX BUKOPUCTaHHA Ta
nepeaauy.

Ha mportuBary mpomy, 3’SIBUJIUCS HOBI BUMOTH JI0 PEECTpAIlii MpaB, 30KpeMa IS
JIOTOBOPIB OpEHIIU, CYOOpeHaH, eM(DITeB3UCY Ta 3E€MEJIbHOTO CEpBITYTY. 3a HOBUMH
OpaBWJIaMHM, B pa3l BUHUKHEHHS] KOH(IIKTIB, MPABO HA 3aXUCT 3aJ€XKUTh BIJ TOTO, Ud Oynu
BIJIMOBIJIHI YTOJM 3apEECTPOBAHI B YCTAHOBJICHOMY MOPSAKY. Y pamMKax IIbOTO IMPOIECy,
BaYKJIMBO TAKOK, 1110 BIICYTHICTh JIOKYMEHTIB y apXiBaX HE MOKE CJIYT'YBaTH MiJCTaBOO JIJIs
aHYyJIOBaHHS TMpaB BIACHOCTI, IO MIJABUIIYE MPaBOBY CTaOUIbHICTH JUIsl OpPEHAapiB 1
BJIACHUKIB 3eMelib[S].

BaxmiBor 3MIiHOIO CTaJI0 TaKOXX YTOYHEHHS MPOLEAYpPH NpUBATH3AIll]l 3eMelb,
30KpeMa JJIsl WIEHIB (PepMEepChKUX TOCIOJAPCTB, 110 HE Opaiu ydacTi y iX CTBOPEHHI.
[Ipo0oBKYIOTECS BIAOCKOHAJIEHHSI B KaJacTpOBOMY OOJiKY, 1100 YHUKHYTH KOHQJIIKTIB
yepe3 HEBU3HAYEHICTh MEX 3€MEIbHUX JUISHOK, a TaKOXX IpaBOBa CTAOUTBHICTH IS
BJIACHUKIB 3€MeJlb, TTOMPH BIJICYTHICTh IOKYMEHTIB B apXiBax.

VY 2024 pori B YkpaiHi BUHUKIH MPOOJIEMH 3 IPUMYCOBUM BUITYYEHHSIM 3eMETbHUX
IUISHOK, 30KpeMa y KOHTEKCTI Jep>KaBHUX MOTPeO. 3riHO 3 OHOBJICHUM 3aKOHO/IaBCTBOM,
NOPSAIOK BWJIYYEHHS 3€MeNb ISl CYCHUIBHUX TMOTpeO 3aJUIIA€ThCA PEryIbOBAaHUM
3eMeIbpHUM KOJIEKCOM YKpaiHu, OJIHaK OyJi BHECEHI JIesIKi 3MIHHU.

[Ipo6nemu mpaBo3actocyBaHHs B cdepl 3eMETbHOr0 3aKOHOJIaBCTBA CTOCYIOTHCA
HEJIOCTaTHLOI €(EeKTUBHOCTI MEXaHI3MIB 3aXHCTy TMpaB BJIACHUKIB. bararo BiIacHUKIB
CTUKAIOTHCS 3 TPYIHOIIAMH TIPH 3aXUCT1 CBOIX MPaB uYepe3 CKIAIHICTh MPOIEAYP, @ TAKOK
yepe3 HEJOCTATHIO IMPaBOBY OO0I3HAHICTh. BiICYTHICTh YITKMX MEXaHI3MIB BHUPIIICHHS
CIIOPIB YaCTO MPU3BOJIUTH JI0 3aTATYBAHHS CTIPAB Y Cy/1aX 1 3JI0BXKMBaHb 3 O0OKY TPETiX 0cil.

HoBi mpaBuiia CTOCYHOThCS KOMIIEHCAIll ISl BJIACHUKIB 3€MeJb, SIKi MiJISTaloTh
BimuykeHHI0. [IpoGnemu, sKi BHHUKAIOTH y IIBOMY IIPOIECi, YacTO TOB’SI3aHi 3
HEJI0OCTATHHOIO MPO30PICTIO MEXaH13MY OIIHKHU 3€MJI1, III0 MOXKE MPU3BOUTH /10 KOH(DITIKTIB
MDK JIep’KaBOIO Ta BJIACHUKaMH. BilIIKoayBaHHS 3a BWIYYCHI AUISHKH HE 3aBXKIU
BIJIMOBIZIa€ PUHKOBIN BapTOCTI, 1[0 BUKJIMKAE HApPIKaHHA 3 OOKY TpOMAaJIsH 1 OpraHi3allii.

KpiM Toro, 3akoHOIABCTBO, IO PETYIIOE TPUMYCOBE BINUYXCHHsS, Ma€ TEBHI
HEJIOJIIKH, 30KpeMa OOMEKEHHSI Ha OCKap)KCHHs PIIICHb MPO BWIYYEHHS, 1110, Ha JYMKY
MPaBO3aXMCHUKIB, CyNepeynTh MibkHapogHuM HopMaM 1 Konctutymii Ykpainu. Tak, Oynu
CUTYaIlil, KOJIU PIICHHS PO BUIYYEHHS 3€MENTbHUX JUISTHOK HE MiIATAIN OCKAp>KEHHIO B
CYZIOBOMY TIOPSI/IKY, 110 BUKIUKAJIO OOypEHHS Ta KPUTUKY 3 OOKY TPOMaJCHKOCTI[5].

Bepxoamit Cyn VYkpaiHum yXBaluB HH3KY pillleHb, $SKI YTOYHIOIOTH TpaBUIIA
MpuBaTH3allil 3eMeJIbHUX JUISHOK. Tak, 3MIHM CTOCYIOThCS IMpaBa 4JIEHIB (epMEPCHKUX
roCroJIapCTB Ha MPUBATU3ALIIIO 3€MEJIb, 1110 OYJIO AeTAIBHO po3risinyTo y 2023-2024 pokax.
BaxnuBuM crtano pilieHHs, sike 00MeXye MpaBo Ha MPUBATHU3ALIIO ISl HOBUX YYACHUKIB
rocroJIapcTB, 10 HE Opalik y4acTi B iX CTBOPEHHI.

Brpaueni mig yac BiiHM 3€MeNbHI AUISIHKM B YKpaiHl CTaHOBJSITH CEPUO3HY
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npo0JieMy, 0COOJIMBO B KOHTEKCT1 IUBUILHOIO MpaBa. 3TiIHO 3 3aKOHO/IaBCTBOM, BIIACHUKHU
MOXXYTh CIpoOyBaTH BIIHOBUTH CBOI IIpaBa Ha BTpAaye€Hl AUISIHKUA MIC]A 3aBEpIICHHS
BOEHHUX J1H.

Crarrss 41, Hampukiaj, TapaHTye TpaBO BJIACHOCTI, 3a00pOHSIOYM ii JOBLIbHE
BUITydeHHS. L[ cTaTTS € OCHOBOIO JUIsl 3aXUCTY TMPaB BIACHUKIB, SKI BTPATHIIN CBOI 3eMITi
BHACJII0K BIMCHKOBUX A1M[1].

3akon Ykpainu «[Ipo mpaBoBHil peXMM BOEHHOTO CTaHy» - BH3HAauya€ OCHOBHI
3acajid, 3a SKMMH BIACHUKH MalOTh IIPABO HA TIOBEPHEHHS CBOIX 3eMeJb MIiCHIsl 3aKiHUCHHS
BitHU[4].

3akon Ykpainu «IIpo 3eMenbHui kagacTpy - 3a0e3euye BeIeHHS 00Ky 3eMeb, 1110
CIpHsIE BUSBJICHHIO Ta IMIITBEPKECHHIO MPaB HA BIACHICTh. Y pa3i BTpaTH JOKYMEHTIB, 11€
MO3K€ OyTH KPUTUYHO BaXXJIMBUM JIJIs MIATBEPXKEHHSI MpaBa BIAacHOCTI [3].

Takox 3aKOH peryioe MexaHi3M KOMIIEHCAIIi1 3a BTpaueHi AUsTHKY. BiH nependayvae,
IO SIKIIIO TIOBEPHEHHS 3€MeJIb HEMOXUIMBE, BJIACHUKH MArOTh IPaBO HA KOMIICHCAIIIIO, SKa
BIJINOBIAATUME PUHKOBIM BapTOCT1 BTpaue€HOTo MaiiHa [5].

Bnacuuku, siki 0axaroTh TMOBEpPHYTHM CBOI 3€MeNbHI JUISIHKM, MOBUHHI TOJATH
BIJIMIOBIHY 3asiBY JI0 OpraHy, IO 3aiiMa€eThCs 3eMEIbHUMHU MUTaHHsAMH. Lle Moxe Oyth
MICIIEBUIA OpraH Biaau ado creriaiaizoBaHi 3eMenbH1 ynpaiaiHHs. [licas oTpuManHs 3asBu
OpraHy TOBWHHI TIPOBECTH MEPEBIPKY JOKYMEHTIB, IO MiATBEPKYIOTh IMPABO BIACHOCTI
Ha 3eMeJIbHY AUISTHKY. Y BUIAJKY, SIKIO JOKYMEHTH OyJiH BTpayeHl1 BHACHIIOK BIHICHKOBHUX
Iiii, 3aKOH JO03BOJISIE BHUKOPUCTOBYBATH 1H(QOpPMALI0 3 3E€MENbHOTO KaaacTpy s
MiATBEPKEHHS MPaB BIACHOCTI.

Opranu Bmagu 3000B’s3aHI TPUHHATH PIMICHHS O[O0 TMOBEPHEHHS 3€MENbHOI
JUISTHKY Ha TICTaB1 MOJaHUX TJOKYMEHTIB 1 3aKOHOJaBCTBA. Y pa3i BIIMOBH y TIOBEPH CHHI
BJIACHUK Ma€ MPaBO OCKAPKUTH 1I€ PILICHHS B CY/II.

SIKo MOBEpHEHHS 3€MEIbHOI JUISTHKA HEMOXKIIMBE, BJIACHUKM MAalOTh IPaBO Ha
KoMITeHcallito. BoHa moBuHHA OyTH HaJlaHa y pO3Mipi, 10 BIAMOBIAA€ PUHKOBIA BapTOCTI
3eMJIl Ha MOMEHT i BTpaTH.

OTmxe, 7151 IOJIOJTAHHS BUSIBICHUX HAMH MPOOJIEM MPOTIOHYEMO HACTYITHE:

- JIOCKOHQJIMTH HOPMATHBHO-TIPAaBOBY 0a3y, IIO JO3BOJIUTh YITKO BU3HAYUTHU
NPaBOBUI CTAaTyC 3€Mellb, YHHKHYBIIU TMPABOBUX CYNEPEUYHOCTEH Ta CHPOCTUBIIU
MPOIICAYPH JISl BIACHHUKIB,

- CcTaOuTi3yBaTH 3aKOHOJABCTBO IIJISIXOM 3MCHIICHHS YacTOTH 3MIH 1 BBEJCHHS
MePEXiTHUX TOJI0KEHb IONTOMOXKE aanTyBaTHCS 10 HOBUX HOPM;

- MIBUIMUATH €(EKTUBHICTh MPABO3aCTOCYBAaHHSA MUISIXOM PO3POOKH YITKHX
MEXaHI3MiB BUPIIICHHS 3€MEIbHUX CIOPIB, IO 3MIITHUTH MPABOBY BU3HAYCHICTH 1 3aXUCT
MpaB BJIACHHKIB.

- 3a0€e3MeUnTH MPO30PICTh MPOIIETYP, TIOB’ SI3aHUX 3 TTPABOM BIIACHOCTI Ha 3€MEIbHI
IUISTHKH;

- BOPOBAIUTH YITKI 1 3pO3yMili MeXaHi3MH OQGOPMIICHHS MpaB HA 3eMJII0 Ta
CIIPOCTUTH TIPOIEC OTPUMAHHS IOKYMEHTIB, 10 MATBEPHKYIOTh MPABO BIACHOCTI.

- 3a0e3MeYuTu JOCTyN 10 1HQOopMaIlii Mpo 3eMebH1 IUISHKHU, X CTaTyC 1 1CTOPIIO
BUKOPHCTAHHS, 110 JJOMTOMOE 3MEHIITUTH KOPYIIIIMHI pU3UKHU Ta MABUIIUTH PIBEHb JOBIPH
MDXK JIEp>KaBOIO Ta BIACHUKaMHU 3eMelb. [Ipo30opicTh npouenyp TakoK COpUSTUME Kpalilii
IOPUANYHINA 0013HAHOCT1 TPOMAJISH.

79



Cnmcox BUKOPHCTAHUX JIKEPeJI:

1. Koncrurymis Ykpainu : Big 28.06.1996 Ne 254x/96-BP. URL: https://zakon.rada.
gov.ua/laws/show/254x/96-Bp (nara 3Bepuenns: 17.10.2024).

2. Ilpo BHeCEHHS 3MIH JI0 JESKUX 3aKOHOJABYUX aKTIB YKpaiHM MIOJ0 CHPOIICHHS
MOPAJIKY 3MIHU IUIbOBOI'O MPU3HAYEHHS 3€MENbHUX IUISHOK IJIs 3aTy4EHHS IHBECTULIN 3
METOO0 IMIBHIKOI BinOynoBu Ykpainu : 3akoH Ykpainu Bin 06.02.2024 Ne 3563-1X. URL:
https://zakon.rada.gov.ua/laws/show/3563-20 (nata 3Bepuenns: 17.10.2024).

3. [Ipo JepxaBuuii 3eMenbauii kagactp: 3akoH Ykpainu Big 07.07.2011 Ne 3613-VI:
URL.: https://zakon.rada.gov.ua/laws/show/3613-17 (nara 3Bepuenns: 17.10.2024).

4 Tlpo mpaBOBUHM PEeXUM BOEHHOTO cTaHy: 3akoH Ykpainu Bin 12.05.2015 Ne 389-
VIII: URL: https://zakon.rada.gov.ua/laws/show/389-19 (nara 3Bepuenns: 17.10.2024).

5 Jlaroecbka H. B. IIpoOnemu 3axucTy mpaB BIACHOCTI IiJ YaC BOEHHOI'O CTaHy B
VYkpaini. [pnincekuii opuauynmnii yaconuc. 2022. Bum. 2. C. 78-85.

Jlazapenko lennc OQJiekcanapoBuy,

crynent rpynu [1b-21-6 HHI npaga

Jlep>kaBHOTO MOAATKOBOTO YHIBEPCUTETY

HaykoBuii kepiBHUK:

Caminuk JI. O.,

K. 10. H., JIOLIEHT, TOIIEHT KadeIpHu LHUBIILHOIO MpaBa Ta MpoLecy

AJIIMEHTHI 3050B’SI3AHHS B YMOBAX BOEHHOI'O CTAHY

AJiMeHTH1 3000B’si3aHHS, SK OJWH 13 KJIOYOBHUX I1HCTUTYTIB CIMEMHOTO TIpaBa,
CIIpsIMOBaHI Ha 3a0e3MedeHHs MaTrepiaJbHOi MIATPUMKH HEMOBHONITHIX JIITEH,
Herparne3TaTHuX OaTbKiB a0o 1HIMUX YiIeHiB ciM’i. B yMoBax BoeHHOro craHy Iii
3000B’s13aHHS HAO0yBalOTh OCOOJMBOI aKTyaJbHOCTi, OCKIJIBKH COIlIajbHI Ta €KOHOMIYHI
00CTaBMHM 3HAYHO YCKJIQJHIOIOTh BHKOHAaHHSI TakuxX OOOB’s3KiB. Ile BuKIMKae
HEOOXITHICTh TEperysaay IMPaBOBUX MEXaHI3MIB, IO PETYIIOITh MUTAHHS aJTiMEHTIB, 3
ypaxyBaHHAM crielipidHUX 00CTaBHH, IOB’sI3aHUX 13 BOEHHUM CTaHOM.

BBenenns BoeHHOro crany yka3zoM lIpesuaenra Ykpainu “IIpo BBeneHHS BOEHHOTO
cTaHy B YKpaiHi” He CTaJIO MiJICTaBOO, 00 3HATH 3 OaThKiB 000B’ 30K CILUIATH aJIMEHTIB.
OckinbKH, SIK Y MUPHHH Yac, Tak 1 OCOOJNIMBO Y ChOTOJCHHUX peajisix, MITH MOTPeOYIOTh
ocoOnmBOi yBarm Ta TypOOTH, JOJATKOBUX TapaHTI 3axXUCTy iX IpaB Ta 3aKOHHUX
1HTEpeCiB.

Brim, meBH1 3MiHH 11010 ATIMEHTHHX 3000B’ 13aHb BCe-Taku OyJii BHeceHi. Tak, 0yio
NPUUHATO 3aKOH, BIAMOBIAHO 10 SKOr0 THMYAacOBO Ha IMepioa Ali BOEHHOTO CTaHY
MPUIMHSIETHCS 3BEPHEHHS CTATHEHHS Ha CTUTICHJII0, TICHCII0, 3apO0iTHY IJIaTy Ta IHIITUN
noxia OOp)KHHKA, OKPIM pIllIeHb IIOJI0 CTATHEHHS aJTIMEHTIB Ta PillleHb, OOP)KHUKAMHU 32
SKUMH € TPOMaJISiHU KpaiHu arpecopa [2].

CborosiHi € JOCUTHh YacTl BUIAJKH, KOJW IUJIATHUKU alIMEHTIB mepeOyBaroTh 3a
KopaoHoMm. Tak, YkpaiHa BHUCTyma€ y9aCHHKOM HU3KH MDKHAPOJTHUX JOTOBOPIB MO0
CTSTHEHHS aJIMEHTIB 3a KOPJOHOM, SIKI MependayaroTb, 30KpeMa, B3a€EMHE BU3HAHHSA 1
BUKOHAHHS CYJIOBHX PIIIEHb Y HMBUIBHUX CIipaBax. ToMy 3allikaBieHa oco0a Mae MpaBo
3BEpHYTHUCS 70 KOMIIETCHTHUX OPTaHIB IIi€l JepKaBU 3 KIOMOTAaHHSM IPO BU3HAHHS Ta
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BUKOHAHHS PIlIEHHS Cyay YKpaiHH MpPO CTATHEHHS aTIMEHTIB. Y BWIIaJKy, KOJIU OJHH 3
0aTbKIB BUDK/IXKAE 32 KOPJOH JUJISl MOCTIMHOTO MPOKUBAHHS 10 KpaiHH, 3 KO YKpaiHa He
Mae JIOroBOpY MPO HaJaHHS MpaBoBOi aornoMoru, To KabmiHoMm nepeadadeHuil mopsiiox,
3arBepkeHnil noctaHoBoro Kabinety MinictpiB Ykpainu Big 19 cepnusg 2002 p. N 1203
PO CTATHEHHS ATIMEHTIB B TakoMy BUNAAKy. OKpiM TOTO, SKIIO MEpea TaKhuM BHUi3IOM
PIIIEHHSM CYJy MpO CTATHEHHS aJlIMEHTIB HaOpajo 3aKOHHOI CHIIM, TO NependayaeThes
MOXJIMBICTh CTATHEHHSI aJIMEHTIB 32 BECh MEP10J1 IO JOCATHEHHSI JUTUHOIO TOBHOITTS [3].

Oco6i1Bo1 yBaru noTpe0yr0Th BUTIAJKH, KOJIU JUTHHA Ha KOPUCTH SIKO1 IepeadoavyeHa
cIuiata ajiMeHTIB nepeOyBae B KpaiHi arpecopa. Tak, B IloctanoBi BepxoBHoro Cyny
184/1781/22 Bin 1 kBiTHA 2024 poKy 3a3HAYA€THCA, 1O “UAUHHUM 3aKOHOJIABCTBOM HE
3a00pOHEHO CTATYBaTH AJIMEHTH HAa KOPUCTh TPOMaJsiH pociichkoi ¢eneparii”’. OnHak,
NPy TOMY CITiJ] TAKOX BKa3aTH, IO “‘B CHIIy HOPMAaTUBHUX aKTiB, MPUHHATHX y 3B SI3KY 3
arpeciero pociicbkoi eneparii BITHOCHO YKpaiHH, aTiMEHTH 3 OOp>KHUKA CTATYIOThCS, alle
CTATYBauy HE MepepaxoBYIOTHC 1 MepedyBaloTh Ha JENO3UTHOMY PaXyHKY TPEThOi ocoou”
[1].

[TincymoByrouM, amiMEHTHI 3000B’S3aHHS HaBITh y CKJIQAHUX YMOBaX BOEHHOIO
CTaHy 3aJIMIIAIOTHCS BAXKJIMBUM 1HCTPYMEHTOM 3aXMCTY NPaB Ta IHTEpecCiB JiTel. BoenHui
CTaH He 3BUIbHSE OATHKIB BiJ] 000B’A3KY CIJIATH aJTIMEHTIB, @ HATOMICTh BUMarae ajanTtariii
IPABOBUX HOPM JI0 HOBUX peaitiil. 3aKkoHOAaBYl 3MIHU, MPUHHATI HA MEP10J] il BOEHHOTO
CTaHy, CHpsAMOBaHI Ha 3a0e3nedyeHHs OajaHCy MIXK 3aXMCTOM IHTEpECIB JiTe Ta
BpPaxXyBaHH]IM COLIAJIbHO-€KOHOMIYHUX TPYJHOIIIB, 3 SIKUMH CTHKAlOThCS IUIATHUKU
aimiMeHTiB. MDKHapOAHI JOTOBOPH JO3BOJIAIOTH CTATYBAaTH aJIMEHTH 3a KOPJIOHOM, a
BUIIQ/IKM, TIOB’sA3aH1 3 KPaiHOIO arpecopoM, MaroTh CBOi OCOOJMBOCTI, IO MIJKPECIIOE
CKJIQJTHICTh 1 BAXKJIMBICTh HAJIE)KHOTO TIPABOBOTO PETYJIIOBAaHHS Y 111K cdepi.
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AJIIMEHTH 3A TOMOBJIEHICTIO

[TuTaHHs MO0 yTpUMaHHA AITeH Micis po3JydeHHs a00 y BUMAJKaX, KOJIU OaTbKu
JTUTUHU He mepeOyBaloTh y U001, € OJHIEI0 3 KIIOYOBHX IpodieM y chepi CIMEHHOro
mpaBa. 3aKOHOAABCTBO Y KpaiHU HaJla€ Pi3H1 MOXKITUBOCTI JJIsl BAKOHAHHS IIOTO 000B’SI3KY,
1 OZIMH 13 COCOOIB — 1€ CIUIaTa aJliMEHTIB 3a JIOMOBJEHICTIO MK OaThkamu. Taka dopma
BPETYIIIOBaHHS ()IHAHCOBOTO 3a0C3IEUCHHS TUTUHU € THYYKOI Ta B3a€EMOBHIIHOIO, ajie
BOHA TAaKO>X BUMAara€e BUCOKOT'O PIBHS JOBIPU Ta BiJIMOBITAIBHOCTI.

BignoBigno g0 crarti 180 CimeitHoro koaekcy Ykpainu, OaTbku 3000B's13aHi
yTPUMYBaTH JUTUHY J0 JOCATHEHHS HEH TOBHOMITTA.[2] Ile € OCHOBOIOJIOKHUM
00O0B'sI3KOM, SIKUH HEe MOke OyTH irHopoBaHuii. BimmosimHo no crarri 181 CimeiiHoro
KOACKCY VYKpaiHu, TOPSAJOK CIUTATH aliMCHTIB MOJKE BCTAHOBIIIOBATHUCS Ha OCHOBI
JIOMOBJICHOCT1 MDDK OaThbKaMHU. 3a JIOMOBJICHICTIO OJIMH 13 0aThKIB, SIKMI TIPOKUBAE OKPEMO
BiJl AUTHHHU, MOXe OpaTH y4yacTh y il yTpUMaHHI SK y TPOILIOBIH, TaKk 1 y HaTypajbHIN
dopmi.[2] Taka dbopma HMIATPUMKH € OLTBII THYYKOI Ta MOXKE BKIIOYATH BHTPATH Ha
OCBITY, JIIKYBaHHS, XapuyBaHHs, oasar Tomlo. lle mae MOXauBiCTH OaThbkaM CaMOCTIHHO
BUPIIITYBaTH, B KWW cmocid 1 B ssKOMYy 00cCsi31 BOHM OyayTh (hiHAHCOBO MIATPUMYBATH
JTUTHHY, 10 MOXE CTaTH 3pYYHUM PIIIEHHSM 332 YMOBH B3a€MHOT IOBIpY MIXK HUMHU.

CimeiiHnil koaekc mnepeadavae TaKoX MOXKIMBICTh YKJIAaJaHHS JOTOBOPIB 100
CIUTATH aJIMEHTIB:

o Iu1E00HOTO oToBOPY (cTarTs 93 CK Ykpainm),

¢ IOTOBOPY IPO CIIaTy ajniMeHTiB Ha quTuHy (ctarts 189 CK Ykpainn).

IIpu ykmamaHHi JTOTOBOPY MPO CIUIATy aiiMeHTIB BiamoBigHo o crarti 109 CK
VYkpainu, noropip mae OyTu odopMIIEHHH MUCHMOBO Ta HOTapilaidbHO 3acBimueHHui. e
JTOJIATKOBO 3aXHIIA€ IHTEPECH K JUTHHU, TaK 1 000X OaThKIB, HAJAIOUHU JIOMOBJIECHOCTSIM
IOPUANYHY CUITY.

Po3mip amimeHTiB MOke OyTH BCTAaHOBJICHHH Ha po3Cyn OaThKiB, MPOTE MalOTh
BpPaxOBYBaTHUCS MiHIMaJabHI HOPMH, 3aKpIIUICH]I 3aKOHOAAaBCTBOM. BiAMOBITHO /10 YaCTUHH
apyroi crarti 182 CK VYkpainu, MiHIMaIbHUI TapaHTOBAaHUN PO3MIp aJTIMEHTIB HAa OJIHY
IUTUHY HE Moke Oytu MeHmuM 3a 50% MpoXUTKOBOTO MIHIMYMY IJIsi JUTUHU
BiJIMOBITHOTO BIKY.

Crnata amiMEeHTIB 32 JTOMOBJICHICTIO € e()EeKTUBHOIO (HOPMOIO BUPIIICHHS MUTAHHS
YTPUMAaHHS TUTHHU 32 YMOBHU BUCOKOI CBITOMOCTI Ta BiMOBigaIbHOCTI 000X cTOpiH. BoHa
JI03BOJISIE  YHUKHYTH JOBTOTPUBAIUX CYAOBHX NPOIECIB, CIPHUSE MIATPUMIN JOOPHUX
CTOCYHKIB MDK OaThbKaMH Ta 3MEHIITY€ MCUXOJOTIYHNN TUCK Ha AUTHHY. BogHodac, Taka
dbopma yrpumaHHs niependayac BUCOKAN piBEHb JOBIPH MK OaTbKaMu, aJ’Ke BIICYTHICTb
IOPUINYHO 3aKPIMIICHUX YMOB MOKE CTaTH MPUYMHOIO KOH(IIIKTIB y MallOyTHRhOMY. ToMy
JUTSl YHUKHEHHSI HETOPO3yMiHb PEKOMEHIYEThCS YKJIaJaTH THUCHBMOBUN IOTOBIp, SKUH
peryJatoBaTUME BC1 aCMEKTH CIUIATHU aJIMEHTIB, BKIIOYAIOUM CTPOKHU, PO3MIPH IIJIATEXKIB Ta
1HII11 3000B’ A3aHHSI.

AJIMeHTH — e He TpocTo (iHaHCOBA MIATPUMKA, a BaXKJIMBA CKJIaJ0Ba 3I0POBOTO Ta
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MOBHOI[IHHOTO PO3BUTKY JUTHHH. BaTbku, sKi MPUHMalOTh CHUIbHI PIIIEHHS CTOCOBHO
YTPUMAHHS AUTHHH, JAEMOHCTPYIOTh 3pPUIICTh 1 PO3YMIHHS BAXKJIMBOCTI LbOTO NMUTAHHS.
Hezanexuo Bin hopMu yTpuMaHHS — YM 11€ JOMOBJIEHICTh MK OaThKaMU, YU PIIICHHS CYy
— aJIIMEHTH € 3ac000M 3a0e3neueHHs J00po0yTy 1 MaHOYTHHOT'O KOKHOT AUTHHH.
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CYAOBI NIOBIJOMJIEHHS YEPE3 €CITC

PedopmyBanHs cy1oBoi cucTeMu YKpaiHu 3 METOIO MIABUIIICHHS ii €()eKTUBHOCTI Ta
IPO30pOCTi mepeadadae BIPOBAKCHHS HOBITHIX TEXHOJIOTIH Yy MpOIeC CyIOYMHCTBA.
OmHUM 3 KITIOYOBUX aCMEKTIB I1i€T pe)OpMH € CTBOPEHHS Ta BIIPOBAKEHHS €IMHOT Cy10BOT
iHbopmartiitHo-TenekomyHikamiitHoi cuctemu (€ECITC). Baxnusum enementom €CITC e
CHUCTEMa CYJOBHX IOBIJOMJICHB, Sika 3a0e3neuye OOMiH iH(pOpMAIi€l0 MK CyIOM Ta
YY4aCHHKaMU CyJIOBOTO MPOIIECY B €IEKTPOHHIN (Popmi.

[IpaBoBe perymoBanHs €CITC rpyHTyeThCS Ha HU3I 3aKOHOJABYUX AaKTIB, SK1
3aKpIMUIIOIOTh  MEXaHi3MU  (YHKIIOHYBAaHHS CHUCTEMH Ta BCTAHOBIIOIOTH TpaBHUIIA
€JIEKTPOHHOT KOMYHIKAIli MDK y4YaCHHKaMH rponecy. OIHUM 13 KIFOUOBUX HOPMATUBHHUX
aKkTiB, mo perymooTh AisbHICTE ECITC, € 3akon Ykpainu «Ilpo cyaoycTpiii i cTaTyc
cyuaiB». Y mpomy 3akoHi mepembaudeHo, mo ¢yskiionyBanHs €CITC cmpsmoBane Ha
3a0e3MeUeHHs] TPO30POCTI Ta JOCTYMHOCTI TMPABOCYIJs, a TAKOXK Ha BIPOBAKCHHS
€JIeKTpOHHOTO AoKymMeHTooOIry[l]. LluBuIbHUI mpolecyanbHUN KOJEKC YKpaiHu
nepeadavae, M0 BCl YYaCHUKH MPOIECY MarOTh MpaBo oOupatu (HopMy KOMYHIKaIlii 3
cyloM. Y pasi 3roJiy yYaCHHUKA MNPOLEeCy Ha BUKOPUCTAHHS €JIEKTPOHHUX 3aC001B, CyJl MOXKE
HaJICUJIaTH CYAO0B1 MOBIIOMJIEHHS Ta 1HIII mpouecyaibHl JokyMeHTH uepe3 €CITC. Take
pIIIEHHS JT03BOJIsI€E YYaCHUKAM Mpoliecy OyTH ONepaTUBHO MPOIHPOPMOBAHUMHU MPO CTaAH
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pO3MIIsiAy CIpaBH, JaTy Ta MiCIle CYJOBHUX 3aciianb, yxBanu cyay Tomo. [IIK Ykpainu
BCTAHOBJIIOE, 1O JUIsl OTpuMaHHs noBigomiieHb uepe3 ECITC yuacHuk nporecy Mae moiaTu
BIZIMTOBIAHY 3asiBY 10 cyay[2]. BoHa € miaTBepmkeHHSIM JOOPOBUTBHOT 3r0I1 HA OTPUMAaHHS
CJIEKTPOHHUX CYJOBHX TMOBILAOMJICHb 1 € TIJACTaBOIO JJs CYyJy BHKOPHUCTOBYBATH
€JIEKTPOHHY CHCTEMY JIJISl B3a€MO/Iii 3 KOHKPETHOIO CTOPOHOIO.

HIIK Ykpainu BU3Haya€ YITKUNA NOPSIOK HAJCUIAHHS CYyIOBUX MOBIIOMIIEHD Yepes
€CITC. Crarra 128 LIIK Ykpainu nependauae, 1mo Cya0Bi MOBICTKH, MOBIIOMIICHHS PO
JIaTy 1 MICLE CYAOBOrO 3acilaHHd a0o IHIII MpOoIecyalibHl il MOXYTh HAaJICUJIATHCS
€JIEKTPOHHOIO MOIITOI0 abo dYepe3 odimiiinuii enextponHuit kabiner y €CITC[2].
Hagicnani TakuM YMHOM TMOBIIOMJIEHHS BBa)KAalIOThCS BPYUYEHHMMH, SKIIO BOHU Oyiu
OTpPHMaHI Ha €JIeKTPOHHY aJpecy Y4YacHHKa Ipolecy abo MOCTymHi B Horo ocobucromy
kabineti. J{ms Toro, mo6 3abe3neunTn HalexHe BUKOHaHHS 1i€i nmpouenypu, LIITK Takox
MICTUTh BHUMOTY IIIOJI0 OOOB'SI3KOBOI'0 BHKOPHCTaHHS KBaTi(h)iKOBAHOTO EJIEKTPOHHOTO
nianucy. Beil nokyMeHTu, 1o nogaotbes ado HagcunaroThes yepe3 €ECITC, noBunHi OyTH
IiImMcaHi eSKTPOHHUM TIAITUCOM, 110 ITATBEPHKYE X aBTCHTUYHICTH Ta FOPUIUIHY CHITY.

Takum ymnom, IIIK He TUIBKM BHU3HAYae 3arajbHi MpaBuia (YHKIIOHYBaHHS
enexkTpoHHoro cymounHcTBa udepe3 €CITC, ame ¥ BCTaHOBIIOE KIIOYOBI BUMOTH 10
npaBoBoi Oe3MeKkr Ta HAIIMHOCTI CyYI0BOI KOMYHIKalii. BmpoBamxeHHss cuctemu
CIICKTPOHHUX TOBIJOMJICHb JIO3BOJIAE CIPOCTHTH CYJIOBI MPOICAYPH, IiABUIIATH
IpO30pICTh Ta e(EeKTUBHICTH MpaBocyaasd. Pa3oM 13 1UM, € BaXJIWBUM pPO3YyMIHHS
TEXHIYHHUX ACIMEKTIB 1 BUMOT, 110 CYIPOBOIKYIOTh MPOLIEC B3aEMO/I1T YYACHHUKIB CY/IOBOTO
IPOIIECY Ta CYZAOBUX OPTaHiB y Mexkax 1i€1 CHCTEMHU.

B3aeMonis mix ydacHukamu mporiecy Ta cyaoM depe3 €CITC BimOyBaeTbcs B
nekiipka eramiB. CroyaTKy y4acHUK IPOLECy TMOJIa€ 3asiBy MPO 3roAy Ha BUKOPHUCTAHHS
CHUCTEMHM JIJI1 OTPUMAaHHS TMOBITOMJICHB 1 TOAa4l JOKYMEHTIB B eJeKTpoHHIM (popmi. Ls
3asiBa € OOOB'I3KOBOIO YMOBOIO I TMOYATKy eJNeKTpOHHOI komyHikaiii. Ilicims mporo
YY4aCHUK OTPUMYE AOCTYyN 10 cBoro ocoducroro kabinety B €CITC, ne 36epiratorbest BCi
IpollecyalibHi JTOKYMEHTH, TOBICTKM Ta TOBIJOMIJICHHS, AKi Hajacwiae cyn. OCHOBHHIMA
MEXaHIi3M pOoOOTH CHUCTEMHU TOJSATAaE B TOMY, IO BCi JoKymMeHTH, noaaHi yepe3 €CITC,
MalTh OyTH MmiAnucaHi KBadi)iKOBAHUM EJIEKTPOHHHMM ITAMKCOM, IO 3abesneuye ix
opuanuny cuny. [loganHs 3asB, ckapr, KJIONOTaHb Ta 1HIIUX MPOIECYAIbHUX JOKYMEHTIB
BiI0OYBA€ETHCS MIISTXOM 1X 3aBAaHTAKEHHS B CUCTEMY, JI€ BOHU CTAIOTh JOCTYITHUMH JJIA CYY
Ta IHIIWX Y4YacHUKIB mporecy. OTpumanHs cynoBux noBigmomiienb depe3 €CITC takox
BiIOYBA€ETHCS B EICKTPOHHIN (POpMi: K Ha EIEKTPOHHY afpecy, TaK 1 B ocobucTuii kabiHeT
ydacHHKa. Bei mporiecyanbHi MOB1IOMIICHHS! BBAXKAIOTHCSI BpYYCHUMH, SIKIIIO BOHHU CTAOTh
noctynaumu B €ECITC, He3zanexHo Bil TOTO, UM YYaCHHUK BIIKPUB iX 200 Hi.

Tol daxT, MO y4acHUKHU TPOIECY OTPUMATH MOKIUBICTH OMEPATHBHO TMOJABATH
JOKYMEHTH Ta OTPUMYBATH CYOBI MMOBIIOMJICHHS B €IEKTPOHHIN (DOpMI - 3HAYHO 3MEHIITY€E
aJAMIHICTpaTUBHE HABAHTAKCHHS Ha CyIW Ta CIPOIIYE AOCTym 10 mpaBocyias. Oxpim
IILOTO, 3aKOHO/IaBY1 HOBAIII{ Tepe10avaroTh JOAATKOBI criocoOu iHGOPMYyBaHHS TIPO CYI0BI
CIIpaBH, OCOOJIMBO B yMOBaX BOEHHOTO 200 HAJ3BUYAWHOTO CTaHY.

19 cepnus 2022 poky HaOpaB unHHOCTI 3akoH «IIpo BHeceHHs 3MiH A0 3aKOHY
VYkpainu «IIpo cygoyctpiii 1 cTaTyc CyaaiB» MO0 A0JATKOBUX CHOCOO0IB 1HGOPMYBaHHS
PO CYJIOB1 CIpaBU Ta MPOBEICHHS 300pIB CY//IIB B YMOBAaX BOEHHOT'O UM HAJI3BUYANHOTO
ctany» Bix 27.07.2022 p. Ne 2461-1X. 3rignHo 13 ctarrero 11 1iporo 3aKoHy, J0AaTKOBUM
crocoOoM 1HQOPMYBaHHS MPO CYIOBI CIPaBU MOXKE OyTH BUKOPUCTaHHS E€IMHOTO
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JEep>KaBHOTO BeO-MOPTaNy €JIEKTPOHHUX MOCIYTr Ta MOOUIRHOro 3actocyHky "IHis"[4]. ¥V
3aCTOCYHKY HaJIaHO MOKJIMBICTh MEPErJisAlaTi CyJI0BI PIIEHHs, BAKOHABYl JOKYMEHTH, a
TaKO’X J0JaBaTH JIaTy CYJ0BOTO 3aCiJaHHA JO OCOOMCTOrO KaJeHaapsl.

06.03.2023 poxy y MoOuIbHOMY 3acTocyHKY "Jlis" 3'sBuBCS HOBUM po3aun "Cynosi
cnpaBu', KA HAJa€ MOKIUBICTh aBTOPH30BAaHUM KOPHCTyBauaM TEpersgaTH apXiB i3
pimennamu, niagnucanumu KEIT cynni, a Takox 0yTH 107aTKOBO MPOiH(MOPMOBAHUMU PO
CYyJIOB1 3aCiJIaHHS.

Kpim Ttoro, 23.01.2023 poxy Hakazom JICA Ne 28 3artBepmxkeno Ilopsmok
HAJICUJIAHHS CYJIOBUX IMOBICTOK, MOBIJOMIJIEHb 1 BUKJIHMKIB B €leKTpoHHIN (opmi. Cynosi
MOBIIOMJICHHS MOXKYTh HAJICHJIATHCS YYaCHUKaM MpPOIeCy 4epe3 MeceHmkepu abo SMS-
NOBIJIOMJICHHS, 32 YMOBHM TE€XHIUYHOI MOKJIMBOCTI Ta BIANOBIAHOI 3asBU ydacHuka. Lli
HOBOBBEJICHHSI CYTTEBO IMOJICTIIYIOTh JOCTYN JIO CYIOBOI1 iHpoOpMarlii Ta MiABUIIYIOTH
3pY4YHICTh KOMYHIKAIli MIXK CY/IOM Ta y4aCHUKaMH MPOLECY.

3 ormAny Ha TEXHIYHMM mporpec Ta BOPOBAIKEHHS IHHOBALIMHMX 3aco0iB
KOMYHIKalii, uudpoBizalis CyI0BUX MPOLECIB MNPOAOBKYE BIOCKOHAIIOBATHUCS.
BaxIMBOIO YaCTHHOO IILOTO MPOIECY € MOXIIMBICTh HAJCHIAHHS CYJOBHX ITOBIIOMJICHB
yepe3 MeceHxepu abo SMS-noBitomiaeHHs, 1o 3a0e3reyye OnepaTuBHICTh Ta 3PYYHICTh
JUISL YYaCHUKIB cyZoBoro mnporecy. OnHak, epeKkTUBHICTh 1 Oe3neka Takoi KOMYHiKalii
Oe3nocepeIHbO 3aJIeKaTh BiI TEXHIYHOT HATIMHOCTI Ta 3aXUIIEHOCTI CUCTEMHU

Texniuna cropona ¢yskiionyBanuss €CITC Bkitodae Kijlbka Ba)JIMBUX aCIHEKTIB.
Cucrema mnoBuHHa 3a0e3medyBaTH CTaOUIBHICTH POOOTHU, IIBUIKE 3aBaHTAKEHHS Ta
00poOKYy JTOKYMEHTIB, a TaKOX 3aXUCT MEPCOHAIbHUX IaHUX YUYACHHUKIB mporiecy. s
IIbOTO BUKOPUCTOBYIOTHCS CydacHi 3acoOu mudpyBaHHS Ta aBTeHTHdIKAIi, sKi
rapaHTyloTh Oe3MeKy eJeKTPOHHOro aoKyMeHTooOIry. KaamidikoBaHuN eneKTpOHHUMN
mignuc 3abe3nedye IMUTICHICTh Ta JOCTOBIPHICTh TOKYMEHTIB, a TaKOX IMIATBEPKYE, 110
BOHHU HE OyJM 3MiHEHI Micis mianucanHsi[3]. YyacHuKaM MpoIecy HaaaeThCs MOXIMBICTD
KOHTPOJIFOBATH CBO1 /i1 B 0COOMCTOMY KaOiHETI, e 30epiraeTbcs BCs iCTOPis iX B3aeMOJIi 3
cynoM. lle BkIrOWae He TUIBKHM JOKYMEHTH, ajie ¥ iH(pOpMAIliI0 TIPO CYIAO0BI 3aciaHHS,
yXBaJIM Ta pillieHHs. Takuil miaxia 703BOJIsS€ YHUKHYTH BTpaTH iH(opMalrii Ta 3a0e3neunTH
MOCTIMHUN TOCTYT 10 HEOOX1THUX JTaHHX.

BnpoBamkenns €nuHoi cymoBoi iHpopMaIiiHO-TeIEKOMYHIKAIIHOT CHCTEMHU B
VYkpaiHi € CyTTEBHUM KPOKOM JI0 MOJIEpHi3allii Cy/I0BOi CHCTEMH, IO CIPUSE TTiABUIIICHHIO
il e()eKTUBHOCTI, MPO30POCTI Ta JOCTYMHOCTI. 3aBASKUA YITKUM HOpPMaM, 3aKpIlJICHUM Y
3aKOHOJIAaBCTBI, €IEKTPOHHA KOMYHIKAIlil MK CYZIOM 1 YYaCHHKAMU TPOIIECY CTa€ OUTbIIT
OTIEPATUBHOIO Ta 3pYYHOI0. BUKOpHCTaHHS €IEKTPOHHUX 3aC001B JJIs MTOIaHHS JOKYMEHTIB
1 OTpWMaHHS CYJAOBHX TOBIIOMJIEHb HE TUIBKMA CHPOIIYE TPOIEC, ale W 3MEHIIYE
aJAMIHICTpaTUBHE HABAHTAXCHHS Ha CyJIOB1 OpPTaHHU.

HoBoBBenmeHHs, Taki sSK MOXIWBICTh HaJCWUJIAHHS CYJOBHX IIOBICTOK depes
MeceHxepr Ta SMS, a TakoX 1HTErpailis 3 MOOUTEHUM 3aCTOCYHKOM «/Jlis1», 3a0€3meuyroTh
J0/IaTKOB1 MIIsixM iHGOpMyBaHHS yYacHHWKIB mporiecy. Lle, B cBoro depry, minBUIIye
3arajpbHy 1H()OPMOBAHICTH CTOPIH MPO CTaH PO3MIISAY CIPaB 1 CIPUSE Kpalliid opraHizarii
cyaoBoro mpouecy. OmHak, s JOCATHEHHS MaKCHUMaJbHOI €(peKTHBHOCTI, HEOOXITHO
TaKOXX 3BEpHYTH yBary Ha TEXHI4H1 acleKTH (YHKI[IOHYBaHHS CHUCTEMH, 3a0e3MeueHHs il
Oe3MeKn Ta 3aXUCTy MEePCOHATHHUX JTaHUX.

Omxe, nudporizamis cymounHcTBa uepe3 BrpoBamkeHHs €CITC e BaximmBuUM
€JIEMEHTOM CYA0BOi peOopMH, 110 BIAKPUBAE HOB1 MOKIMBOCTI ISl B3AEMO/IIT MK Cy1aMU
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Ta yYaCHUKAMH MPOLECY, OAHOYACHO IMIIBUIIYIOUM JOCTYIHICTh Ta SKICTh MPaBOCYAAsS B
VYkpaini.

Cnmcox BUKOPUCTAHUX JIKEPeJI:

1. 3akon Ykpainu «IIpo cynoyctpiii 1 ctaryc cyaaiBy»: 3akoH Ykpainu Big 02 ueps.
2016 p. Ne 1402-VII. URL.: https://zakon.rada.gov.ua/laws/show/1402-19#Text

2. lluBinbHUI mpouecyalibHUM KOAEKC YKpaiHu : 3akoH YKpaiHu B pea. Bil
03.10.2017 p. Ne 1618-1V. URL.: https://zakon.rada.gov.ua/laws/show/1618-15#Text.

3. 3minu 1o [lonoxxeHHst mpo nopsiioK (PyHKIIOHYBAHHS OKPEMHUX MIACUCTEM (MOAY-
niB) €auHO1 cy10BO1 1HGOpMaIlIHHO-TeIEKOMYHIKaIliiHOT cuctemu. Pimenns Bumoi paau
npaBocyans Big 12 sxostHs 2023 poky Ne 977/0/15-23. URL: https://hcj.gov.ua/doc/
doc/41029.(nata 3BepHenHs: 18.10.2024).

4. IIpo BHeceHHs 3MiH 70 3akoHy Y kpainu —IIpo cynoycrpiii 1 craryc cyaaisl momo
J0JIATKOBUX CIOCO01B iHPOPMYBaHHS PO CYJOBI CIIPAaBU Ta NMPOBEACHHS 300piB CYI/IB B
yMOBaxX BOEHHOTO YW HaJA3BUYAWHOTO cTaHy: 3akoH Ykpainu Big 27.07.2022 Ne 2461-1X.
URL: https://zakon.rada.gov.ua/laws/show/2461-20#Text

JIaximens Beponika FOpiiBHa,
cryaenTka rpynu I1b -23-2

HHI npaBa [{ep;xaBHOTO OAAaTKOBOTO
YHIBEPCUTETY

HaykoBuii kepiBHUK:

Oo6puBkina Oxkcana MukoJiaiBHa,
K.[TeJI.H., TOIEHT Kadeapu
[IUBUIBLHOTO TpaBa Ta MpoIiecy

J1O MUTAHHS ODPOTUJII MOBIHI'Y B TPYJ1OBUX KOJIEKTUBAX

B ymMoBax cydacHOro CycCIiJIbCTBa Y IKOMY PO3BUTOK TEXHOJOTIH 1 KOHKYpEHIIi Ha
PUHKY TIparli HaOUparTh 00EPTiB, MpodIeMa MOOIHTY € aKTyaIbHOI0. «MOOIHT (IIbKYBaHHS )
- cUCTeMaTH4Hi (TMOBTOPIOBaHi) TpWBaJli YMHUCHI Aii abo Oe3isabHICTE PoOOTOMABII,
OKpEMHX TPAIIBHUKIB a00 Tpynu MpaIliBHUKIB TPYAOBOTO KOJEKTUBY, SIK1 CIIPSIMOBAHI Ha
MPUHIDKEHHS Y€CT1 Ta T1THOCTI MpaIliBHUKA, HOTO AUTOBOT penyTailii, y TOMY YUCII1 3 METOIO
HaOYTTs, 3MIHU 200 MPUITMHEHHS] HUM TPYJIOBUX MpaB Ta 000B’SA3KIB, 10 MPOSBISIOTHCS Y
¢dbopMi MCUXOJIOTIYHOTO Ta/ab0 €KOHOMIYHOT'O THUCKY, 30KpeMa 13 3aCTOCYyBaHHSIM 3aco0iB
CJIEKTPOHHUX KOMYHIKaIliif, CTBOPEHHS CTOCOBHO TIAaIliBHUKA HAMPYKEHOi, BOPOKOI,
o0Opa3nuBoi atMochepu, y TOMY YHCII TaKoi, IO 3MYIIyEe HOTO HEOOIIHIOBATH CBOIO
npodeciitny npuaatHicTs» [1].

Ha >xanp, 1ie ssBuIIe Ma€e MicCIle B TPYIOBUX BITHOCHHAX SIK y CBITI, TaK 1 B YKpaiHi,
TOMY BHHUKA€ MUTaHHSA eQeKTUBHOI mpoTuaii MoOiHTYy. JlOBroodikyBaHi JOIMIOBHEHHS i
3minu 2022 poKy B 3aKOHOAABCTB1 YKpaiHu ( IbOr0 POKY HaOpaB YMHHOCTI 3aKOH Y KpaiHu
«ITpo BHeceHHS 3MIH 10 ACAKHMX 3aKOHOJABYMX aKTIB YKpaiHW IIOAO0 3aro0iraHHs Ta
npotuaii MoOIHTY (UbKyBaHHIO)» Bim 16.11.2022 p. Ne 2759-1X [2] ) rapanTyBanu
MpaliBHUKAM IIPaBOBUM 3aXKCT BiJl IbKYBaHHS, TUCKY, IUCKPUMIHAIIli HA pOOOYOMY MiCIIi.
Oxkpim Toro, 23 rpyans 2022 p. HaOpaB YMHHOCTI 3akoH Ykpainu «IIpo BHECEHHS 3MiH 10
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Konekcy Ykpainu npo aaMiHiCTpaTUBHI NPAaBOMOPYUIEHHS 1010 3aM00IraHHs Ta IPOTUALT
MOOIHTY (LIbKYBaHHIO)» [3], SIKMM mepe0adyeHo aJMIHICTpaTUBHY BIAMOBIAANIBHICTh 3a
BUMHEHHS IIbKyBaHHSI.

["oBOpsiuM Mpo MOOIHT, CJIJ 3yIUHUTHUCS HAa HOTO PI3HOBUAAX.

3a cy0’eKTOM BUMHEHHS MOOIHI PO3PI3HAIOTH: OJHOOCOOOBHI (BUMHSIETHCS OJIHUM
MPaIiBHUKOM YU KEPIBHUKOM ) Ta KOJICKTUBHUMN (BUMHSIETHCS KOJEKTUBOM MPAIIBHUKIB 200
HOr0 9aCTHHOIO).

3a CHpsMOBAHICTIO MOOIHTMOXe OyTH: BEPTHKaJIbHUN OTpUMaB Ha3By «OOCHUHI»
(3acTOCOBYETHCA poOOTOABIIEM 200 KEPIBHUKOM III0JI0 TpaIliBHUKA) Ta TOPU30HTATBHUM
(3aCTOCOBYETBCS IHIIMMU TIPAI[IBHUKAMH ).

Sk BU MOOIHTY BapTO OKPEMO BUAUIMTH eilku3M. « EWpku3M (Big aHTII. age — BIK)
— 1€ CTBOPEHHS CTEPEOTHITIB 1 AUCKPUMIHALIS OKPEMHUX JIt0JIel a00 rpyI Jtojiel 3a BIKOBOIO
O3HAKOK; CUDKM3M MOXKE TPOSBISTHCS Y Pi3HHX (Popmax, BKIIOUAIOUU YIEpeHKCHE
CTaBJICHHS, JAUCKPUMIHALIWHY MPaKTUKy a00 IHCTUTYLIOHAJIbHI 3aXOAM TMOJITUKU Ta
NPAKTUKHU, K1 CIPUAIOTH 3aKPIIJIEHHIO CTEPEOTUITHUX YSBIEHbY [4].

Ile HeraTUBHE SIBUIIC HE BUKIIOUCHHS JIJI TPYIOBUX MPaBoBiqHOCHH. OcoOM BiKOM
3a 50 pokiB MarOTh MPOOJIEMH 13 TpalleBIIAIITYBaHHIM, 00 JAesKl poOOTO/aBIll IEPEKOHAH],
10 MOJIOJUH CHEIlaliCT CIIPOMOKHUIN TpaIfoBaTi e(PEeKTUBHIIIE, HIXK 1 SITACCATUPIYHUN
nocBiquenuit ¢axisers. [llomo mpaBoBoro 3axucty, To BiAnoBiaHo a0 ctaTtTi 2-1 Kogekcy
3aKOHIB MpO Tpaio Ykpainu: «3a00poHsSEThes Oyab-sika JUCKpUMIHAIIS y cdepi mpar,
30KpeMa MOPYIIEHHs MPUHILHUIY PIBHOCTI MpaB 1 MOXJIMBOCTEH, mpsMe abo HempsiMe
0OMe>KeHHS MpaB MPAIIBHUKIB 3aJI€KHO BiJl pacH, KOJIbOPY MIKIPH, TOJITUYHUX, PETITTHHUX
Ta 1HIIUX NMePEeKOHaHb, CTaTl, TCHAEPHOI 1ICHTUYHOCTI, CEKCyaIbHO1 OpI€HTAIlll, ETHIYHOTO,
COITIATILHOTO Ta I1HO3EMHOTO TOXO/KeHHsS, BiKy ..» [1]. Tlopymenus 1iei crarrti
poboToAaBIIeM TATHE 32 COOOI0 aMIHICTPATHBHY BIAMOBIAAIBHICTh. MeXaHI3MHU TPOTH LT
MOOIHTY 3aKpIIJIEH1 3aKOHOaBYO, ajie TPoOJIeMy CTAHOBUTD IO-TIEPIIE, YITKE PO3PI3HEHHS
MOOIHTY 1 (HE) MOOIHTY, a Mo-Apyre , MpaKTUYHEe JOBEICHHS (aKTiB MOOIHTY.

[Ilo6 BcTaHOBHUTH (haKT MOOIHTY MMO3MBAaYy HEOOXITHO MAaTH HECIPOCTOBHI JOKa3H.
Ile MOXyTh OyTH TUCHMOBI, €JICKTPOHHI JOKa3H, MOKa3H CBIAKIB, ay1io, ()OTO, BiJcO TOIIO,
OTpUMaHI B 3aKOHHHH CIIOCi0, OCOOJMBO CIiJ MOA0ATH MPO JAOKA3W IPUIMHHO-
HACJIIKOBOT'O XapaKTepy TPUBAIMX YMUCHHX il a00 O€3TIsITBHOCTI.

J1J1st 3aXHUCTy CBOIX MpaB MpaIliBHUK MOXKE:

1. 3BepuyTtucs mo JlepxkaBHOi ciaykOM YKpaiHM 3 NMUTaHb Tpaii. TakuM YHHOM
KOHTPOJIIOIOYMM OPraHoOM MOKe OyTH 3MiIiCHEHO TmepeBipKy poOoTonaBis Ha (akT
BYMHEHHS MOOIHTY 1 CKJIaJIEHO TTPOTOKOJI ( SIKITO (haKT Oy7ie BCTAHOBJIEHO), MMOTIM TOKYMEHT
Oyne rmepesano 10 Cyay.

2. 3BepHYTHUCA JI0 Cyly HAMpsAMY. Y TaKOMY BUIIAJKY MO3WBA4 IOBUHEH HAJATH CYIY
JOKa3Hu.

VYkpaiHcbke 3aKOHOIaBCTBO 3apOBAWIO TIPABOBI MEXaHI3MH 3aXHCTY BiJ MOOIHTY
B TPYAOBUX KOJIEKTUBAX, ajie MOOIHT - IIe Mpo0iiemMa, IKa BCe 1€ Ma€E MICLIE ¥ HEraTUBHO
BIJTMBA€ HA HaJIS)KHE 3a0€3MEYCHHS OCHOBHUX TPY/IOBUX MpaB. ToMy st ycyHeHHs (aKTiB
Or0 TaHEOHOTO SIBUINA HEOOXITHO MPABWIbHO KBali(iKyBaTh WOro BUIAAKH, a TAKOXK
3BEPTATHUCSA 32 3aXMCTOM JIJIs1 BITHOBJICHHS TIOPYIICHUX TIPaB.

Chnucok BUKOPUCTAHHUX JIZKECPEJI:

87



1. Konexc 3akoHiB npo npairo Ykpainu: 3akod Ne 322-VIII Bix 10.12.71 BBP, 1971,
mogatok  go Ne 50, cr. 375. Jlara osoBuenHs 27.09.2024  URL:
https://zakon.rada.gov.ua/laws/show/322-08#Text (narta 3Beprenns: 08.09.2024)

2. IIpo BHECEHHS 3MIH /0 AESIKUX 3aKOHOJaBUMX aKTIB Y KpaiHU IIOAO 3ar00IiraHHs
Ta MpoTU il MOOIHTY (IIbKYBaHHIO) : 3akoH Ykpainu Bix 16.11.2022 Ne2759-1X. BigomocTi
Bepxosuoi Pangu (BBP), 2023, Ne 52. Ct.147

3. IIpo BHecenns 3miH 10 Kogekcy Ykpainu npo aaMiHICTpaTUBHI IPaBONOPYILIEHHS
10/10 3an00iraHHs Ta NpoTUIii MOOIHTY (IIbKyBaHHIO) : 3akoH Ykpainu Bijg 01.12.2022 No
2806-1X. Bigomocti Bepxosuoi Panu (BBP), 2023, Ne 29, c1.107

4. CrnoBuuk reaaepaux TepMminis. URL: https://a-z-gender.net/ua/ejdzhizm.html

MacaunoBeusb Jlennc CepriiioBuy,

IIxkypenko IOais FOpiiBHa,

3100yBaui nepioro (6akagaBpchkoro) piBHs Buioi ocBiTH (II kypc)
HaBuanbHO-HayKOBOIO IHCTUTYTY €KOHOMIYHO1 O€3MEeKH Ta MUTHO1 CIIPaBU
Jlep>xaBHMIA TOAATKOBUN YHIBEPCUTET

HaykoBuii kepiBHUK:

Jlaroscbka Hatanisi BasepiiBua,

K.}0.H., JIOLICHT, JOLIEHT Kadepu LIUBUILHOTO MpaBa Ta MpoIecy
HaBuanbHO-HayKOBOI'O IHCTUTYTY IpaBa

Jlep>kaBHUI MOJJATKOBUN YHIBEPCUTET

OCOBJIMBOCTI 3AXUCTY IPAB BJIACHOCTI B ITIEPIOJ] BOEHHOI'O
CTAHY B YKPAIHI

Baxxko mepeoriHuTi BaXIIMBICTh BUPIIIEHHS MPOoOJieM 3aXUCTy MpaBa BJIACHOCTI B
yMoBax moBHOMaciTabHoro BTroprHeHHs Pocidicekoi ®eneparii B Ykpainy. Biitna He
TUIBKM 3aroCTpHJIa ICHYIOY1 poOJIeMH, aje i mocTaBua HOBI BUKIMKH JJI CYCILIBCTB 1
HAI[l{, BKJIIOYAIOYM MAacCOBE 3HUIIECHHS, TMEPEMIIIEHHsS HACEJICHHS Ta MOPYLICHHS IpaB
BJIACHOCTI.

Biitna orosmna ciiabki CTOPOHU CHCTEMH 3aXHCTy IIpaB BJACHOCTI B YKpaiHi Ta
MigKpecaniia HEOOXIMHICTh 11 IMOJAJIBIIOr0 BIOCKOHAJCHHA. 3 OJHOTO OOKy, MH
CIOCTEpIraeMo MaciITadHi MOPYIIEHHS TPaB BIACHOCTI BHACTIAOK 00MOBUX i, OKymarii
TEPUTOPIN, pPyWHYBaHHS >KUTIAa Ta 1HPpacTpykTypu. OmHAK BUHUKIM HOBI TPaBOBI
mpo0emMu, OB’ 3aH1 3 YIPABIIHHIM MaiHOM, SIKE€ 3HAXOJIUTHCSA B 30HaAX OOMOBHX i, 060
sKe OyJ0 MOIIKO/KEHE YK 3HUIIICHE.

[IpoBoasium Hamie AOCTIKEHHS, MU TIOCTABUJIIM TEpe]] COOOI0 3a METY BHUSIBUTHU
npoOJeMu Ta HEAONIKM ICHYIYOi CHCTeMH 3axHCTy IMpaB BIACHOCTI 1 PO3pPOOUTH
MPOTIO3HUIIIT MO0 BAOCKOHAJICHHS 3aKOHOJIaBCTBA Ta MPAKTUKH WOTO 3aCTOCYBaHHS B I
cdepi.

OcHOBHMMH TpoOOJIEeMaMH € HEAOCTATHICTh IPABOBUX MEXaHI3MIB KOMIICHCAITil
30UTKIB, 3aBJJaHNX BOEHHUMU A1SIMU, OOMEKEHHSI IIPaB BJIACHOCTI IiJ] YaC BOEHHOTO CTaHy,
HE BpETryJhOBaHICTh MUTAHHSI MallHa Ha OKYIMOBAaHWX TEPUTOPISAX, HEBU3HAYCHICTH MO0
KOMIIEHCAall1l MOpaJbHOI IIKOIH.

OmHuM 3 Tepmux HOPMATHBHO-TIPABOBHX aKTIB 3alpOBAaKEHUX B YMOBax
nmoBHOMacIITabHOI pociiickkoi arpecii € [loctanoBa Kabinery MinictpiB Ykpainu Ne 326
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«IIpo 3atBepmxenHs [lopsnky BU3HAYEHHA IMIKOAM Ta 30WUTKIB, 3aBAAHMX YKpaiHi
BHacniok 30poiiHoi arpecii Pocilicekoi denepanii»n. Bin geTanbHO BU3Hadae KaTteropii
30UTKIB, IO MIiAJATAIOTh BIJIIIKOJYBaHHIO, 1 BKa3ye, SIKMM KOMIIETCHTHUW OpraH Hece
BIJIMOBIJANBHICT 32 BUBHAYEHHS po3MIpy 30UTKiB. Cepen HeJO0JIKIB MOCTaHOBHU € T€, 1110
BOHA HE PO3KPHUBAE CIOCIO PECTUTYIIII, ale BUMAarae BiJl BIANOBIAHUX JAEP’KaBHUX OPraHiB
MPOTATOM IWIECTH MICSLIB pO3pOOUTH TaKy METOAMKY. TakoX NOpSAIOK HaJaHHSA Ta
BU3HAYEHHSI PO3MIPY TPOIIOBOI JOMOMOTH MMOCTPAXJAJIUM BHACIIIOK HaJA3BUYANHOT
cutyauii 3akpiieHo B IlocranoBi KabGinery MinictpiB VYkpainu Ne947 «llIpo
3arBep/ukeHHs [lopsiaky HagaHHS Ta BHU3HAYEHHS pO3MIPY TpOIIOBOI JTOMOMOTH
MOCTPAXAAJIUM Bl HAA3BMYAaHUX  CHUTyallld Ta pO3MIpY TpOIIOBOi KOMIEHCAlii
HOCTPaXAAJIUM, KUTIOBI OYAUHKU (KBAapTUPH), K1 3pyHHOBAHO BHACIOK HA/I3BUYANHOT
CUTYyallil BOEHHOT'O XapakTepy, CpuYMHeHoi 30poiiHoto arpecieto Pociiicbkoi denepartiin.
3riiHO 3 1€ OCTaHOBOIO, (PI3MUHI 0COOM MalOTh MPABO HA OTPUMAHHS KOMIIEHCAII] 3a
KUTIIOB1 OyJIMHKM (KBapTHpH), 3pYHMHOBAH1 BHACIIJIOK HAJ3BUYaHOIO BOEHHOTO CTaHY,
CIPUYMHEHOT0 30poitHiM BTOprHeHHsAM Pociiickkoi Deneparrii.

Ane He Bce #ae moOpe. € 6arato MpUYMH, SKI MOXYTh YCKJIAIHUTH IIed TpoIiec.
Cepen HUX CITiJ] BUIUTUTH TaKi MOMEHTH: HEMOXJIMBICTD MPOBEICHHS 00’ EKTUBHOI OIIHKH
30UTKIB HAa OKYNOBaHUX TEPUTOPISAX, BIICYTHICTh €IMHOI CHUCTEMHU peecTparlii
MOILIKO/KEHUX 00’ €KTIB, a TAKOK HEOOXIIHICTh MPOBEICHHS pecTaBpauiiHux pooit. Kpim
TOT'0, KOJIU TMOTEPII MOBEPTAIOTh MAHO CaMOCTIHHO, BOHM YacTO BTPaydarOTh MPaBO Ha
MOBHY KOMITEHCAIIIIO.

AOGCOMIOTHHM XapaKTep MpaBa BIACHOCTI HE BUKIIIOYA€E MOKIIUBOCTI HOr0 0OMEKEHb,
K1 JOMYCKAKTHCA, SIKIIO IOTO MOTPEOyIOTh 1HTEPECH CYCHUILCTBA abo TpeTix ocio.
[lincTaBoro 1yisi oOMEXKEHHsI IMpaBa BIACHOCTI B YMOBaX BOEHHOTO CTaHy CTaB 3aKOH
VYkpainun «lIpo 3arBepmxenHa Ykasy lIpesummenta Ykpainu «lIpo BBeIEHHST BOEHHOIO
ctany B Ykpaini» Big 24 mrotoro 2022 p. Y cBo 4epry, CT. 3 BKa3aHOTo YKa3y 3aKpiljieHo
MOXJIMBICTb Ha Tepiog Jii TpaBOBOrO PEXUMY BOEHHOTO CTaHy OOMEXEHHs
KOHCTUTYIIMHUX TIpaB 1 CBOOO/I JTIOJIUHM 1 TPOMAJTHUHA, TlepeadadeHux ctatTsamu 30—34,
38, 39, 41-44, 53 Konctutynii Ykpainu, a TAK0K BBEJICHHS TUMYACOBHUX 0OMEXEHB TIPaB 1
3aKOHHUX IHTEPECIB IOPUANIHUX 0C10 B MeXax Ta 00Cs31, 10 HeOOXiTH1 JJIs1 3a0e3MeUeHHSI
MO>KJIMBOCTI 3aIPOBAPKCHHS Ta 3M1IMCHEHHS 3aX0/11B IIPABOBOTO PEKHUMY BOEHHOT'O CTaHY.

Hanpuknan, y BoeHHUH 4M HaA3BUYANHUN CTaH MailHO MoO)Ke OyTH MPUMYCOBO
BUJTYYEHO Yy BJIACHUKA 3 TTIOBEPHEHHSIM TIOBHOI BapTOCTi. TOMy B paMkax peKBi3uilii MaitHoO,
K TpaBWIO, IMPOJAETHCS 3a YMOBH MOINEPEAHBOrO BIAMIKOAYyBaHHS BapTocTi. OmHaK
BOEHHHM CTaH € BUHATKOBOIO CHTYAIlI€I0, KOJHM BIJIACHICTH MOXE OYTH IIPUMYCOBO
BiuykeHa Oe3 momnepeaHboi KOMIIeHcalii. Y moganbiomMy oco0i abo BIAIIKOIOBYETHCS
BapTICTh PEKBI30BAHOTO MaiiHa, a00 MOBEPTAETHCS PEKBI30BaHE MaifHO, 32 YMOBH, 1110 BOHO
30eperiiocs Ta K0 0co0a 3BepHyJIacs 0 CyAy 3 BUMOIOO PO MOro nmoBepHEHH: (4. 6 CT.
353 LK VYkpaiaun). Tomy mpuBaTHI 0coOM € HAWOLIBII ypa3IWBUMH TiJ Yac BIHU YU
HaJ3BUUYaliHO1 cutyarii. Oco0auBO MpoOieMaTHYHUM MOXKE OyTH BHU3HAUCHHS BapTOCTI
BWJIYYEHOI'O MaiHa.

Oco0aMBOCTI NMPUMYCOBOI'O BiIUYKEHHS MPUBATHOTO MailHa B yMOBaX BOEHHOIO
CTaHy JeTani3yloThcs y 3akoHl Ykpainu «lIpo mpaBoBuil peXMM BOEHHOTO CTaHy» Ta
3akon1 Ykpainu «IIpo nepemady, npumMycoBe BiIUyKEHHS a00 BIUIyUEHHS MaifHa B yMOBax
MIPABOBOT'0 PEKUMY BOEHHOTO UM HAJ3BHYAWHOTO CTAHY».

[lincymyemo, mo mpoOieMa 3aXHUCTy IpaB MPUBATHOI BIACHOCTI CTajia LIE OUIBII
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aKTyaJIbHOIO uepe3 30poiiny arpecito PO B YkpaiHi.

['onoBHMMHU mnpoOJeMaMy 3aXUCTy NpaB BIACHOCTI € BIACYTHICTh €(EKTUBHOI
KOMIEHcalli 30UTKIB Ta BIICYTHICTh MOXJIMBOCTI OI[IHIOBAaTH HAJICKHUM YUHOM
MOILKOJKEHHS HA OKYIIOBaHUX TEPUTOPILSIX.

JUis BUpIIEHHA LHUX NOUTaHb HEOOXIJHO BJOCKOHAJIIOBATH 3aKOHOJABCTBO Ta
BIIPOBA/XKYBAaTHU JI€BI MPAKTHUUYHI MEXaHI3MH, sKl 3a0e3nedarb HaJeKHHH 3aXUCT IpaB
BJIACHUKIB y BOEHHUH Yac.

Cnucox BUKOPHCTAHUX JIKEPeJI:
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7. AkTyanbHI Ipo0JIeMH PUBATHOTO TpaBa: HaBYaIbHUMN MOCIOHUK / KOJ. aBT. : [. B.
YexoBcrka, FO. HO. Psbuenko, B. A. Mukonaens ta iH.; JlepkaBHUN IMOJAaTKOBUI
yHiBepcuteT. — Ipmine, 2024. — 306 c.

MuxaiisioBa Cogis IropiBua,
crynentka rpymnu [1b-22-1

HHI npasa /lep:xaBHoro

MOJIATKOBOT'O YHIBEPCUTETY

HaykoBuii kepiBHUK:

KotoBuu 1. O. k.10.H., JOLICHT
kadeapy MUBUTLHOTO TIPaBa Ta MPOIIECY

ITPABOBI ACIIEKTU CTAT'HEHHS BUTPAT HA IIPABOBY
JOIHHOMOTI'Y B CYAOBUX ITPOLHECAX : HAINIOHAJIBHE TA MI’KHAPOJIHE
PET'YJIIOBAHHA

Butpatn Ha npaBOBY JIONOMOTY € BAXKJIIMBUM €JIEMEHTOM CYAOBOTO MPOLECY, SAKUU
0e3nocepeIHbO BIUTMBAE HA JIOCTYI T'POMAJISH J0 MpaBocyAas. Y OaraThoX KpaiHax CBITY
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CyJIOB1 BUTpaTH, BKJIIOUYAIOYM OILIATY IMOCIYT aJIBOKATIB, MOXYTb OYTH CYTTEBUMHU, IO
MIJBUIIYE BAKIUBICTh €(EKTUBHOTO MEXaHI3MY 1X KOMIIEHCAIi.

BinmikonyBaHHsST BUTpaT Ha MPaBOBY JOMOMOTY € BaXJIUBUM €JIEMEHTOM
3a0e31eUYeHHs PIBHOCTI CTOPIH Y CYZI0BOMY IIPOIIEC], OCKUIBKH J03BOJISIE€ CTOPOHI 110 BUTPAE
CIIpaBy KOMIICHCYBAaTH BUTpPATH, MOHECEHI Ha 3a0e3medeHHs cBoei mo3uilii. BogHouac,
ICHy€e HEOOXITHICTh JOTpPUMaHHS OajaHCy MDK MpPaBOM Ha KOMIIGHCAIIII0 BHUTpAT 1
0OMeXEeHHSIM HaJMIpHUX a00 HEOOTPYHTOBAHUX BUTPAT.

AKTYyaJIbHICTh MUTAHHS CTATHEHHsSI BUTPAT HA MPaBOBY JOMOMOT'Y B CBOIX Mparisx
nochipKyBanu Taki HaykoBl sSK: ['HaTiB O., [lerpymuna K., Jlycnenuk ., po3nosa O. ta
1HIIIL.

Ha wnamionanbHOMY piBHI THUTaHHS CTATHEHHS BUTpPAT Ha IMPaBOBY JOMOMOTY
PEryII0EThCSl KUTbKOMA 3aKOHOJABYMMHU aKTamu, 30kpeMa [IUBUTIbHMM mpoliecyaabHUM
KoJiekcoM, ['ocmomapchkuM MpolecyaibHuM KojekcoMm, Komexcom aaMiHICTpaTHBHOTO
CYJIOYMHCTBA, 3aKOHOM Ykpainu «IIpo agBokaTypy Ta aiBOKaTChbKY AISUIBHICTBY TOLIO.

[uBinbHUYN NpolecyaIbHUN KOACKC, a came 4.4 cT.137 MICTUTh 3arajibHi BUMOTH J10
3asBJICHHS BUTpPAT Ha MPaBHUYY JOIMOMOTY, TOMY pPO3Mip BUTpaT Ha OIUIATy MOCIYT
aZiBoKaTa Ma€ OyTH CIIBMIPHUM 13:

1. CKIagHICTIO CTIPaBU Ta BUKOHAHUX aJBOKATOM POOIT;

2. Yacom, BUTpAUYCHUM aJIBOKATOM Ha BUKOHAHHSI BIAMOBITHUX pOOIT (HaIaHUX
MOCJIYT);

3. OO6csArom HaJaHUX aJBOKATOM ITOCTYT Ta BUKOHAHUX POOIT;

4, [linoro 1mo30BYy Ta (a00) 3HAYEHHSM CIIpPaBU MJi1 CTOPOHH, B TOMY YHCIIi

BIJIMBOM BUPIIICHHS CIIPAaBU HA PENyTaIlil0 CTOPOHHU a00 IMyOIIYHUM 1HTEPECOM 0 CIIPaBH
[1].

Posrnsimaroun 3asBy npo KOMIEHcallito BUTPAT Ha MpodeciiHy MpaBHUYY JIOTIOMOTY,
CYZly HaJISKUTh JOCIIIUTHU Ta OLIIHUTH JT0/IaH1 3asIBHUKOM JI0 3aBH JJOKYMEHTH Ha MpeIMeT
HAJIE)KHOCTI, TOMyCTUMOCTI Ta TOCTOBIPHOCTI BiJ0OpaXkeHOi y HUX 1H(popMalii. 30kpema,
9y BIJANOBIJAIOTh 3a3HayeHlI y JOKYMEHTaxX BIJOMOCTI IIOAO XapakTepy Ta o00cAry
IPaBHUYOI JOTIOMOTH, HAJaHOI aJIBOKATOM, TOKyMEHTaM, HassBHUM y CYJOBId cripaBi. Yu
HE BYMHSB aJIBOKAT I/ 4ac PO3TIIAY CIPABH i, SIKi IPU3BEIIN 10 3aTATYBAHHS PO3TIISALY
crpasu [2].

B cydacHiil 1opuauyHiil MpakTHUIll ICHY€E TOHSITTS TOHOpapy YCHiXy aJBOKaTa, IO
aBiisie co0o0r0 (opmy oriaTH 3a HaJaHHS MPoQeciiHOl MPaBHUYOI JOIMOMOTH, 32 SKOIO
cIulaTa BHWHArOpPOJW aJBOKATy 3IIMCHIOETbCS Y BHIMAJAKY JIOCATHEHHS pe3yJbTary,
00yMOBJICHOT'O JJOMOBJICHOCTSIMH a/IBOKaTa i KiieHTta [3].

B omHux eBpomeichKuX KpaiHax Taki yroaud MaroTh IOPUANYHY CHIY, B IHIIUX
BU3HAIOTHCS HEAOMYCTUMHUMU. 30KpeMa, y TakuX JeprkaBax-ydacHHISIX KoHBeHIIil mpo
3aXUCT TpaB JOIUHU 1 ocHOBOMONOXHUX cB0Ooa (EKILI), sk O6’eqnane KopomiscTBo,
Yexis, CnoBauuuna, [Tonbmia, Yropmuna, ®iansanis, Typedunna i ['pemist, momiOHi yroau,
Kl YKIAJAIOThCA MDK KIIEHTOM 1 aJBOKAaTOM, BH3HAIOTHCS INCHUMHU 1 TaKUMH, IO
3000B’SI3yI0Th KIII€HTA, @ B TaKUX KpaiHax, sk Himeuuwna ¥ [pmanmis po3riasgaroTeCs SK
Taxi, 110 HE MAIOTh FOPUANIHOT critH [4].

€CIUT He craB 3amepeuyBaTd MOMJIMBICTh YKIAJEHHS TaKUX YTrOJl, 3aJIUIIUBIIH
MUTAaHHS TPO iX IOPUIWYHY CHIYy Ha PO3CYJ HAIIOHATBRHOTO TIpaBa, MPOTE HE CTaB
pO3MIIsiAATH 1X 1 K MOBHOLIHHUHN J0Ka3, KWW HEOOXIHO BPaxXxOBYBATH MPU BUPIIICHHI
MUTaHHS PO JIACHICTH 1 PO3MIp CYAOBUX BUTpAT.

91



OpmHUM 3 OCHOBHUX MPEIEACHTIB 00 YTOJ PO BUILIATY aJIBOKATY TOHOPAPY B pasi
Burpamy € copasa «larpigic npotu I'peuii» (Iatridis v. Greece) Big 19.10.2000, ckapra
Ne31107/96, y skiit €CIIJI y3araJbHUB CBOKO MHHYIY MPAKTHKY 3 LbOIO MHUTAHHS 1
c(hopMyIItOBaB OCHOBHI MOJI0KEHHS CTOCOBHO TakuX yroA. CyJl 3a3Ha4uB, 0 3T1JHO 3 HOTO
MpeneeHTHO0 MpakTUKoo (§ 23 crpaBu «Canai Taiimc npotu O6’ennanoro KopomiscTa
(Ne2)» (Sunday Times v. UK (Ne2) Bixg 06.11.1980, ckapra Ne6538/74), BiamkoayBaHHS
CyJIOBHX BUTpAT nepeadayae, 10 BCTAHOBIICHA iX peajbHICTh, HEOOXIIHICTS 1, OLIBIIIE TOTO,
yMOBa po3yMHoOCTI iX po3mipy. Ham €CIUI Bu3HauuB, 1o yrojga npo BUILIATY aJBOKATy
YaCTKM BiJ] BUTPAILy € YroJIOl0, B SKild KJIIEHT 3000B’SI3YEThCS BUIUIATUTH aJBOKATY SIK
TOHOpAp MEBHUI MPOLICHT BiJ Ti€T CyMH, SIKY CYJ MOXKE TIPUCYAUTH HOMY B pa3i BUTpaIry.
Cyn BkazaB, 110 TTOAIOH1 YroJiu, SIKIIO BOHU IOPUAUYHO JIMCHI, MOXKYTh CBIAYUTH IMPO TE,
1110 Y 3assBHHMKA JIIHCHO BUHUK 000B’ 30K BUILIATUTH TOHOPAP CBOEMY aJiBOKaty [4].

[Tpu npomy €CILJI mocnaBcs Ha CBOIO TPAKTHKY Y crpaBax «JlamkeH mpoTu
Ipnanaii» (Dudgeon v. Ireland), § 23 Big 24.02.1983, ckapra Ne7525/76, 1 «Kamacincki
npotu ABctpii» (Kamasinski v Austria), § 115, ckapra Ne9783/82, ne num Oyiia po3riisiHyTa
IOpUIMYHA CWJIa YrOJd TpO BUIUIATY aJBOKATy YacTKH BiJl BUTpAIly 3 TOYKH 30Dy
3aKOHOJIaBCTBA Ti€i KpaiHW, Jie MIPAKTUKyBaB aJBOKAT 3asBHUKA. Y mepmriii cipasi €CITJT
BU3HAB, 1110 HAJJaHWH HOMY JIOTOBIp MPO BUILIATY aJBOKATy TOHOpapPy Yy BHUIJISAI MPOIICHTA
BiJl Ti€1 CYMH, SIKY Cy/I MOKE TIPUCYIUTH 3asIBHUKY B pa3i BUTpaIly CIIpaBH, 3T1THO 3 TPaBOM
Ipnannaii He Mae OPUIUYHOT CUJIH, 1 BIIMOBIAHO, HA 3assBHUKA HE MOXE OyTH TMOKIAJEHO
000B’s130Kk Horo BuiutadyBaTu. Y apyriit copaBi €CILI 3aznaums, mo B CIIA, ne
NPAaKTUKYBaB aJBOKAT 3asBHMKA, yroja MpO BUILIATY aJBOKATy MEBHOTO IMPOIIEHTA BiJ
CYMH, SIKY MOXe€ MPUCYAUTH CY]I, € TOMyCTUMOIO [4].

Takum ynHOM, MU 6a4MMO, IO BUPILIYIOYHU CIIPaBHU MPO BIAIIKOJAYBAHHS BUTpAT Ha
aZiBOKaTa 1 BUIUIATH HOMY «TOHOpapy ycmixy», €BpOneHChbKHil Cya 3 MpaB JIOIUHU
BpPaxoOBYy€ MPAaBOMIPHICTh YIOAW MDK aJIBOKATOM Ta OCO00I0 SKY BIH TMpEJICTaBIISIE
BIJIMTOBIIHO JI0 HAIIOHAJILHOTO 3aKOHOJIABCTBA KpaiHU /i€ MPAKTUKYE aJBOKAT, a TaKOX
JOCITIJKYE OOTPYHTOBAHICTh Ta HEOOXITHICTh BCIX BUTPAT HA MPABHUYY JIOTIOMOTY.

BucnoBok. OTxe, MUTaHHSA CTATHEHHS BUTPAT HA MPABOBY JIONMOMOTY B CYAOBHX
mpoliiecax € CKJIaIHUM 1 OaraTorpanHuM. HairioHaibHE 3aKOHOJIAaBCTBO YKpaiHW IMTOBHHHO
BIJIMOBIIATH MDKHAPOJHUM CTaHJapTaM I 3a0€3MEeUeHHS CIPaBEIJIMBOrO JOCTYIY JIO
npaBocyasa. HeoOXimHO MpoIOBKYBAaTH IMPAILOBATH HAJl YJAOCKOHAICHHSIM MEXaHi3MiB
CTSTHEHHS BUTpAT, I00 TapaHTyBaTH 3aXUCT MPaB YCiX yYACHUKIB CyOBOTO IPOIECY Ta
MiABUIIUTH JTOBIPY TPOMAJISIH JI0 CYJIOBOT CUCTEMH.
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Muxaauk Mapis IBaHiBHa,
crynentka rpynu [IMII3-23-1

HHI npasa /Iep>kaBHOT0 01aTKOBOTO
YHIBEPCUTETY

Menis JIw6oB JIMutpiBHa,

K.}0.H., JIOLICHT, JIOIIEHT Kadeapu
MBUIBHOTO TIpaBa Ta npoiecy HHI
npasa /[epkaBHOTO MOJATKOBOTO
YHIBEPCUTETY

AKTYAJBHI MUTAHHS 3ABE3NEUEHHS ITPABA CIIOKMBAUIB HA
BE3MEYHY MPOJIYKIIIO

3abe3reueHHs] 0e3MeKku MPOAYKINi — 1€ OJHE 13 HaWBaXXIUBIMIUX 3aBJaHHS HAIIOT
JICp’KaBH, OCKUIBKH BOHO CTOCYEThCS 0€3 BHHATKY YyCix rpomansH. OJHaK, MIOPOKY
IIPOJIOBXKYE 3POCTAE KUIBKICTh CKapT CIOKMBAUiB Ha O€3MEeYHICTh MpoayKiii. ChOTo/IHI, B
yMOBax Jii BOEHHOTO CTaHy, CIOKHMBaudl HE 3aBXKAM MOXYTh 3aXUCTUTHU CBOE MPABO Ha
Oe3IneuHicTh MpoayKIlii. BiliHa BIUIMBa€ HAa HAassBHI MEXaHI13MHU 3aXHUCTY MPaB CIIOKUBAYIB, a
TaKOX Ha 3JaTHICTh JIep>KaBHU 3a0e3MmeunTH e(PeKTUBHUN KOHTPOJIb 32 JOTPUMAHHSAM IpaB
CIO’KMBAaYiB Ha O€3IeKy MPOYKIIii.

[lutanHs TIpaB CMOKMBAYiB Ha O€3IeKy MPOAYKII OyJ0 IMPEeaMETOM IOCIIIKEHb
TaKuX HayKoBIliB K IBanenko JI.M., f3Binceka O.M., YO. [Tnaxriit, P. Baiinap, [lucekmenna
O. II., KocinoB C.A., M. ba6amxansan, 3BepeBa O.B., Ilucemenna O. II., ITumirpim T
C.,Tpauenko JI.A., SIHoBunpka I'.b. Ta iHIIHX.

Po6oTun 3a3HaueHNX BYCHUX MAIOTh BAXJIMBE 3HAUYCHHS, IPOTE HE BUYEPITYIOTH BCIO
0araTorpaHHICTh MUTAHb Ta OKPEMUX MPOOJIEM TOB’SI3aHUX 13 3aXHCTOM TIPaB CIOKMBAYiB
Ha Oes3reky nponaykimii. BomHouac, iCHye HEOOXITHICTh MOIANBIIOI PO3POOKH AaHOT
MpoOIeMaTHKH Y 3B’ A3KY 3 MPOJIOBKEHHSM i1 BOEHHOTO CTaHy Ta ICHYBaHHSIM BEJIMYE3HUX
BHUKJIMKIB TIEpe] CIIOKMBAYaMH 11010 MPUI0aHHS 0€3MeYHO0T MPOYKITii.

3aKOoHOJ]aBYE PETyJIOBAaHHS MPaB CIOXKMBAUIB Ha OE3MEUYHy MPOIYKIIIO 3IIHCHIOE
3akon Ykpainu “IIpo 3axuct mpas crnoxuBaviB”. be3neka mpoayKilii - BiICYTHICT Oy/Ib-
SKOTO PHU3WKY JJIS JKUTTS, 3[0POB'S, MailHA CMOKWBAada 1 HABKOJMIIHBOTO MPUPOTHOTO
CepeloBUIla TMPU 3BUYANHUX YMOBAaX BHUKOPHUCTAHHs, 30€piraHHs, TpPaHCIOPTYBaHHS,
BUTOTOBJICHHS 1 yTUJIi3aIii npoaykiii. Binmosinuo 1o ct. 14 3akony Ykpaiau «IIpo 3axuct
MpaB CIIOKUBAYiB» CIIOXMBAY Ma€ MPABO HA Te, MO0 MPOAYKIIS 32 3BUYAMHUX yYMOB ii
BUKOPHUCTaHHS, 30epiraHHs i TpaHCIIOPTYBaHHS Oyiia 0€3MeYHO0 AJI 0T JKUTTS, 3J0POB'S,
HaBKOJIMIITHBOTO MPHUPOTHOTO CEPEOBHUINA, a TAKOXK HE 3aBJaBayia IMIKOAW KOro MaiHy [1].

[Moromxyrocs 3 gymkoro [linirpim I'. C. npo Te, 110 HaBaXIUBIIIKUMH TTPOOIEMaMU
Ha YKpaiHCBKOMY PUHKY, 3 SIKUMH CTUKAIOTHCS CTIOKHBAY1, 3JIHINAIOTHCS . HETIOTO[KEHICTh
JUSTTBHOCTI  OPraHiB  JEp:KaBHOTO KOHTPOJIO W HEIH(OPMOBAHICTh CIOXHBaya IMpo
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pE3yJIbTaTH IXHBOI AISUIBHOCTI; HEMIOBHE HOPMAaTUBHE 3a0€3MeUeHHs cepH 3aXUCTy MpaB
CIOKMBAYIB; BIJICYTHICTh I1H(OPMAIIHHOTO 3a0€3MEeUYEHHsI CIOXKMBAayiB IMPO MOXKJIMBI
crnocobu oOMany, miApPoOOK TUX a00 IHIIMX TOBAPIB, 10 YCKIIAIHIOE KOMIETEHTHUI BUOID
MOKYMIIEM TOBApiB, BUSBIEHHS HUM IPU IbOMY PI13HOTO poAy oOMaHy, danbcudikamiii 3a
JOTIOMOTOK0 HAJIMHUX 1 JOCTYHNHHUX EKCIPECHUX METOIIB. Y 3B’S3Ky 3 aKTyaJIbHICTIO
npoOJjieM, 10 BUHUKAIOTh, ChOTOAHI, SK HIKOJHU, KOXHOMY CIIOKMBA4€Bl HEOOXIiJIH1
Jep>kaBHA MITPUMKA Ta 3aXUCT BiJ IIUX HETATUBHUX SIBUII [2].

[I{om0 HaIlIOHATBHOTO PiBHS 3aXUCTY MPaB CIIOKMUBAYIB, TO 3aTaJIOM MOKHA BUIUIUTH
Taki OCHOBH1 YNHHMKH, SIK1 BIUNIUBAIOTh HA PIBEHb 3aXUCTY MpaB CIIOKUBAYIB: HEJOCKOHAJIE
3aKOHOJABCTBO; HEJIOCTaTHE (pIHAHCYBaHHS, MaTeplalbHO-TEXHIYHA Ta KajapoBa 0a3a;
BIJICYTHICTh HABYAHHS CMOYKMBAyiB; HEMOIH(OPMOBAHICTh CIIOKMBAYiB II0JI0 CBOIX IMpaB;
OC3MISUIbHICTh IIEHTPAJIbHUX Ta MICIEBUX OpraHiB BJaJd Ta OpraHiB MiCIIEBOTO
CaMOBPSITyBaHHS IIOAO peaii3aliil mpaB Ta IHTEPECIB CIIOKUBAYIB; KOPYIIIS B OpraHax
BJIaJU; HEJOBIpa rpoMaisiH [3, c. 136].

Po3BUTOK eneKkTpoHHOT KOMepIlii Habupae IMBHIKUX TEMIIIB Ta € HOBOIO (POpMOIO
peanizanii mpoayKiii. 3 oriisiay Ha 1€, 0COOIMBOT yBaru NoTpedye HaleKHE YPeryTIOBaHHS
IpaB CIOKMBAYIB MpU NMPUAOAHHI TOBAPIB y Cy0’€KTa eNeKTpoHHOT kKomepilii. [Ipo6remoro
JUIS CTIO’KMBAYa € HacaMIlepel HEMOXUIUBICTh iIeHTH(IKyBaTH MPOJIABIL, TaK K HA CaiTax
MPOJIaBI[IB YacTO 3a3HAYAIOTHCS TUIBKM HOMEpP MOOUTbHOrO TenedoHy Ta ajapeca
enekTpoHHoi nmomTH [4, ¢. 186]. Tomy, crioxkuBaui, siki MpuAOABaIOTh TOBAPU y Cy0’ €KTIB
EJIEKTPOHHO KOMEPIIli, TOCUTh YaCTO TAKOK CTHKAIOTHCS 3 IOPYIICHHSM iX MpaB Ha Oe3MeKy
npoaykiii. Kymisias npoaykiii uepes iHTepHET MiABUIYE PU3UK MPUI0aHHS HEOS3MEUHUX
TOBapiB Uepe3 HEMOMIIMBICTh MOIMEPEIHBOTO OTJIANY 1 BICYTHICTh TapaHTI MOBEPHEHHSI
a00 KOMIIEH cAIlll y BUTIAJKY NMPUA0aHHS HEOE3euHOT PO TYKIIii.

[IpaBa crioxuBadiB Ha 6€3MEYHY MTPOAYKI[IF0 BKIIOYAIOTh KIJTbKa OCHOBHHMX aCIEKTIB:

1. CnoxxuBaul MalwTh MPaBO KyIyBaTH TOBApU Ta MOCIYTH, SIKI HE CTAHOBISTH
3arpo3d ISl iXHBOTO JKHTTS Ta 310poB's. BupoOHuMKM Ta mponaBill 3000B's3aHi
3a0e3reuyBaTy BIAMOBIAHICTD MPOAYKIIIT cCTaHAaApTaM O€3MEKH.

2. CnoxuBayl MarwTh NPaBO OTPUMYBATH I[OBHY, JOCTOBIPHY Ta 3pO3yMLULY
iH(hOopMaIIiI0 PO TOBAapU Ta IMOCIYTH 1 Oe3MeUHICTh iX BUKOpucTaHHA. Lg1 iHpopmarlis
MOBMHHA BKJIIOYATH BIAOMOCTI MIPO CKJAJ, NMPU3HAYEHHS, YMOBH BHUKOPUCTAHHS, TEPMIH
MPUAATHOCTI Ta MOTEHIIMHI PU3HKH.

3. CnoxuBaui MalOTh MPaBO BUOMPATH 3 ACOPTHUMEHTY MPOJIYKIIii Ta MOCIYT, SKI
BIJIMOBIZAIOTH IXHIM MOTpeOaM Ta KPUTEPIsIM OE3IMEKH.

4. CnoxuBadi, Kl npuaAdamyd MPOAYKIIIO, 11O HE BIANOBIIA€ BUMOTaM OE3IEKH,
MaloTh MPaBO MalOTh MPaBO 3BEPTATHUCS 1O KOMIIETEHTHHX OPraHiB 3a 3aXMCTOM CBOiX
npaB. /o Takux opraHiB HajiexaThb, Hampukiana, [epxaBHa ciyx0a YKpaiHu 3 NUTaHb
Oe3MeKkn XapuoBUX MPOAYKTIB Ta 3aXUCTY CIIOKUBAYIB Ta ii TEPUTOPiaTbHI OPTaHH.

5. VYV pa3il 3aBgaHHA WIKOAU JKUTTIO, 3JI0pOB't0 a00 MaifHy CHOXKHMBaya 4Yepes
BUKOPHUCTaHHS HEOE3MEYHOT MPOAYKITii, CIIOKMBAaY Ma€ IPABO Ha BIAMIKOTyBaHHS 3aBaHUX
30UTKIB.

6. CnoxxuBaul MarOTh MPaBO HA MPOJYKI[1I0, BUPOOHUIITBO Ta YTHIII3alllsl SIKOI HE
3aBJac IKOAH JOBKULIIO.

[IpobOneMu crioxkuBauiB Ha O€3MEeUHY MPOAYKIII0 MOXKYTh OyTH PI3HOMAHITHUMHU 1
YacTo MOB's13aH1 3 HEJOIIKaMU Y BUPOOHHUIITB1, HEJIOCTaTHROIO 1H(HOPMAIlI€r0, HETPaBIAUBOIO
pEKJIaMOI0, a TaKOX 13 CIaOKHMM PETyJIOBaHHAM Ta KOHTpoJieM 3 00Ky nepxaBu. Och
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OCHOBHI MPOOJIEMH, 3 AIKUMHU CTUKAIOTHCS CIIOKMBAYI:

1. Henoctratas a6o HemoctoBipHa iHopmalisa. CriokuBadl 4acTo HE OTPUMYIOTh
NMOBHY I1H(OpMAII0 TpO CKJIaA HNPOAYKIii, MOXIMBI PU3UKH Ta NOOIYHI e(eKTH.
HenpaBausa pexinama MOe CIIOHYKaTH 0 Mpua0aHHa HEOE3MEeUYHUX TOBAPIB.

2. HenocratHiil KoHTpousb AkocTi. [Ipo0iaeMu 3 KOHTpOJEM SKOCTI Ha BUPOOHUUTBI
MOXXYTbh MPU3BECTH A0 MOTPAIUISIHHS HA PUHOK HeOe3NneyHuX ToBapiB. Jleski BUpOOHUKHU
HEXTYIOTh BCTAHOBJICHUMH CTaHAApTaMu O€3MeKH, 00 3HU3UTH BUTPATH.

3. IIpoGnemu 3 mapkyBaHHsM. HenpaBuiibHe ab0 BIICYTHE MAapKyBaHHS MPOAYKIi
YCKJIaJIHIOE BUOIp CMOXMBaya Ta MIABULIYE PU3UKH BUKOPUCTAHHA HEOE3MEUYHUX TOBAPIB.
MapkyBaHHsT MOXxe OyTH Hepo30ipiuBUM ab0 HamUMCaHUM I1HO3EMHOI0 MOBOI 0€3
nepexnany.

4. BiacyTHICTh HAJEKHOTO JEPKaBHOTO KOHTpOt0. HegocTaTHi KOHTPOb 3 OOKY
JepKaBHUX OpPTraHiB MOXE MPU3BECTH J0 TOTO, 10 HeOe3meyHa MPOIyKIlis MOTparvisie Ha
puHok. Crnabka cucTemMa CaHKIIA He CTUMYJIO€ BUPOOHUKIB O AOTPUMAaHHS CTaHIApTIB
Oe3IeKH.

5. Kontpadaktaa npoaykuis. [lomupenas miapoOieHux TOBapiB, SKI MOXYTb HE
BIJIMOBIIATH CTaHAapTaM OE3MeKH 1 CTAHOBUTHU 3arpo3y Ui 3JI0POB'S CIIOKMBAYiB.
BincyTHicTh MexaHi3MIB IEPEBIPKM aBTEHTHYHOCT] TOBAPIB.

6. HenoctaTHs 0613HaHicTh crioskuBaviB. CIIoKKMBaydl MOXKYTh HE 3HATH CBOIX IIPaB Ta
MOKJIUBOCTEN 3aXUCTy, IO YCKJIaAHIOE OopoThOy 3a Oe3meuHy mnpoaykuiro. bpak
iHbOpMAaIIITHUX KaMITaHIi Ta OCBITHIX MPOTrpam.

7. BiacyTHICTh €()eKTUBHOI CUCTEMHU 3BOPOTHOTO 3B'A3KY. BIICYTHICTh HaNEKHUX
KaHAJIIB JIJIS TI0J1a4l CKapr Ta BiATYKiB IIpo HeOe3neuny npoaykiito. CKIaaHICTh TPOIEayp
JUTSI TIOJJAaHHS CKapr Ta OTPUMAaHHS KOMIIEHCAIIli.

BucHoBku Ta npomno3unii. BaxxinuBuMu € MIABUIIEHHS PIBHS KOHTPOJO OE3IMEKH
IPOJYKINT Ta TOCWJICHHS BIANMOBINAIBHOCTI MPOJABIiB, BUPOOHUKIB (BUKOHABIIIB) 3a
MOPYIIEHHS TpaB CIIOKKUBa4iB Ha O€3MeKy MPOYyKIlii, a TAKOX ITABUIIEHHS 0013HAHOCTI
CIIOKMBAYiB TPO IXHI IpaBa Ta MOMJIMBOCTI 3aXHCTy y pa3l SKIIO MPOAYKIS €
HeOe3neuHow. OCKUTbKY BiiHA YCKIIQJHIOE CIIOKMBAdaM JOCTYIT 0 CYAOBOTO 3aXHUCTY iX
npaB, TO MOXYTh OyTH 3aCTOCOBaHi1 aJbTEPHATHBHI 1103aCy/I0B1 CIIOCOOU 3aXHCTy IpaB
CIO’KMBaYiB Ha O€3IeKy MPOAYKIlii, HApUKIad, Meiallis.
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Mocbenak Cogist ImuTpiBHa,

ctynentka I-ro kypcy rpynu [1b-23-4

Jlep:kaBHOTO MOAATKOBOTO YHIBEPCUTETY

HaykoBuii KepiBHUK:

Meabnuk FOuis CepriiBaa

KaHJMJAT IOPUIUYHUX HAYK,

JOIEHT Kadeapu ¢hiHaHCOBOTO Ta MOJAATKOBOIO MpaBa
Jlep>kaBHOTO MOAATKOBOIO YHIBEPCUTETY

JAEPKABHA ITOAATKOBA CJIY/KBA SAK OCOBA IOPUINUYHA
IIYBJIYHOI'O ITPABA

HepxaBua nonarkoBa ciyxo6a (JIIIC) € opranoMm BUKOHaBYOi BIajH, 110 BUKOHYE
byHkii y chepi aAMIHICTpYBaHHS TOJIaTKIB, 300piB Ta IHIIKUX 000B'A3KOBUX IJIATEXIB. K
IOpUAMYHa oco0a MyOJIIYHOTO MpaBa, BOHA Mae crnenu(iuHui NMPaBOBUM CTaTyC, AKUN
BU3HAYAETHCS HOPMAaMH aJMiHicTpaTuBHOro Ta (inancoBoro mpasa.[1] HAIIC naninena
IIMPOKMMH  TTOBHOBXCHHSMM IIOAO KOHTPOJIO 3a JOTPUMAHHSAM IOJAATKOBOTO
3aKOHOJIABCTBA, 3/IIHCHEHHSM ITOJAaTKOBUX IIEPEBIPOK Ta CTATHCHHSAM IOJATKOBUX
3000B'13aHb. 11 AisSIBHICTH CHPAMOBaHA Ha 3a0€3MEUEHHS HAIXOMKEHb JO JEePKAaBHOTO
OIOKETY Ta CHpaBeAJIMBOTO OMOIATKYBAHHS.

JAIIC Oynma ctBopeHa 3 MeTor0 3a0e3Me4YeHHs BUKOHAHHS I0JIaTKOBOIO
3aKOHO/IaBCTBa, 300py MOAATKIB 1 300piB, a TAKOXK KOHTPOJIIO 3a iX IMpaBUiIbHICTIO. BoHa
nignopsiakoBana MiHiCTepcTBY (iHaHCIB YKpaiHM Ta BUKOHYE 3aBJaHHsI, SIKI BU3HA4YeHI
[TogaTkOBUM KOJIEKCOM Ta IHIMMUMH HOPMAaTHUBHO-TIpaBoBUMU akTamu.[2, Ct.15-17],[3] Bcei
[IEHTPaJbHI OPTaHu BUKOHABUO1 Biaau, akuM € 1 JIIICY, yTBOpIoIOThCS, peopraHizytoThCs
Ta NikBiAyroThcst KabineTom MinicTpiB Ykpainu 3a nonannsm [Ipem’ep-miHicTpa YKpainu.

Sk ocoba ropunuyHoro myOmiyHoro mpasa, JIIC Mmae mpaBocyO'€KTHICTH, IO
JI03BOJIsIE€ 1 31MCHIOBATH BJIACHI MpaBa Ta OOOB'SI3KM, BUCTYIATH B CyJax Ta YKIJIAJaTH
JIOTOBOPH B MekaX cBOix moBHoBaxkeHb. J[IIC 3000B'13aHa 3a0e3medyBaTH MPO30PICTH
CBOIX JIii Ta HaJaBaTH MOXJTUBOCTI JJISI eIl y BUNaAKy CHIpHUX cuTyalii. Ha Bigminy
BiJl IOPHIUYHUX OCI0 MPHUBATHOTO IpaBa, TAKUX SK TOBAPHCTBA YW MIANPUEMCTBA, SKI
MalTh Ha METI OTPUMaHHsS MPUOYTKY, IOPUAMYHI OCOOM IMyOJIYHOTO IMpaBa CIYTYHOTh
1HTEepecaM CycniabCcTBa. [4, ¢.25]

Bonu He MaroTh mpaBa 3aiiMaTHCS MiINPUEMHHAIIBKOIO AiSUTHHICTIO 1 (DiIHAHCYIOTHCS
3a paxyHOK jaepkaBHoro Oromkery. JIIC HaminmeHa crnemialbHUMH TIOBHOBRKCHHSIMH,
nepefdaueHIMH  [OJATKOBHM 3aKOHOJABCTBOM, 1 IAINOPSAKOBYETECS LCHTPAIbHIM
oprasam BukoHaByoi Bmagu. JIIC He Mmae 3a MeTi oTpuMaHHS mpuOyTKy.[5, ¢.120] Ii
TSUTHHICTH CIIPSIMOBaHA HA BUKOHAHHS JIEP’KaBHUX 3aB/IaHb.

OcunoBammu  ¢yskmismu  JIIIC € anmiHicTpyBaHHS TOJATKIB, 3a0e3MeUeHHS
MPaBOMNOPSIAKY Yy cepi onoJaTKyBaHHS, 3aXUCT MPaB IUIATHUKIB MOJATKIB Ta X 1HTEPECIB.
Ile mepenOayae sk KOHTPOJIbHI, TaK 1 KOHCYJIbTATUBHI acnekTu pobotu ciyxou. I1C
B3a€EMOJIE 3 THIIUMHU J€PKAaBHUMHU OpraHaMH, OpraHaMy MICLIEBOTO CaMOBpsIyBaHHS, a
TaKOX 3 MAMPUEMCTBAMHU Ta P13UIHUMHU ocobamu. [6]1]e 3abe3nedye KOMITTIEKCHUM M1aX1]
0 aJIMIHICTpYBaHHSI TNOJATKIB 1 crHpuse (HOPMYyBaHHIO MPO30POro MOAATKOBOTO
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CepeIoBUIIA.

Baxnusum acnextoMm nisuibHOCT1 JIIIC € 3a0e3neueHHs mpaB MIaTHUKIB MOJIATKIB,
10 BKJIFOYA€E TX 1IHPOPMYBaHHS, KOHCYJbTaLlli Ta MOXKJIUBICTh OCKapKEHHS PILIEHb CIY>KOU.
Ile hbopmye noBipy 10 MOAATKOBOI CUCTEMH 1 CTUMYJITIOE TI0OPOCOBICHICTD TiaTHUKIB. J{T1C
HECE CaMOCTINHY BIAMOBINATBHICTh 32 BUKOHAHHS MOKJIaJCHUX HA HEl 3aBlaHb. B Mexax
BUKOHAHHS CcBOiX moBHOBaxkeHb JIIIC, sik mpaBumiio, HEe HEce IUBUIBHOI BiIMOBIAAIBHOCTI.
VYTBopennss Ta mikBimauis HIIC 3paiiicHIOETbCA BIANOBIAHO 10 3aKOHOJABCTBA PO
nepxxaBHy cnyxOy. Pimenns JIIC moxyTe OyTH oOCKapXeH1 B aJMIHICTPAaTUBHOMY
MOPSJIKY.

NIIC ctukaeTbcss 3 HUBKOW MPOOJIEM, 30KpeMa, KOPYIIIE, HEI0CTaTHBOIO
IPaBOBOIO TPAMOTHICTIO MJIATHUKIB MOIATKIB Ta HEPIBHOMIPHUM HaBAaHTAXXEHHSIM Ha Pi3Hi
kareropii matHukiB.[7, c¢.130] EdextuBna pedopma ciyxOu € HEOOXITHOIO st
nokpaiieHHss ii pynkuionyBanns. Hapa3si nuranns pedopmysanns JIICY e BaxxnuBum. Ha
JaHUM MOMEHT MiJrOTOBJIEHA CTpaTerist a0XoaiB[8], MeTOoI sKOi € NepeTBOPEHHS
Hep>xaBHoi nogatkoBoi cinyxou (JII1C) Ha cyyacHy Ta TEXHONOTIYHY MOJIATKOBY CIIy:KOY,
sKa HaJa€ SIKICHI Ta 3py4Hl MOCTYTU MIATHUKaM, e(heKTUBHO aJMIHICTPY€E MOAATKH, 300pU
Ta IUIATEX1 1 BUSIBISIE HETEPNUMICTh a0 Kopynuii. Ll crpateris Oyna 3aTBepixeHa
posnopsixeHHsM Kabinery MinictpiB Ykpainu.[9, ¢.530]

3MiHM mependavyaroTh MIABUIIECHHS €()EKTUBHOCTI aJAMIHICTPYBaHHS IMOAATKIB Ta
neperBopenHsi JIIC Ha cepBicHy cnyxOy, ska MaThuMme JOBIpY IUIATHUKIB TMOJATKIB,
MTOCUJICHHSI SIKOCT1 CEpBICIB, 1110 HAAAIOThCSI TUTATHUKAM ITOJIaTK1B, MIJBUIIEHHS ITPO30POCTi
Ta MiA3BITHOCTI poOOoTH mojaTkoBux opradiB. EdextuBna po6ora IIC € oxaniero 3
KJIIOYOBUX YMOB EKOHOMIYHOTO 3pOCTaHHs KpaiHu. Pedopma rapaHTye MOBHOIIHHE
HANIOBHEHHS OIOKETY, BAKOHAHHS JAEP>KaBOIO CBOIX (PYHKITIH 1 iHAHCYBAHHS HEOOXITHUX
pedopm. Tomy JATIC mae OyTH cepBiCHOIO, TPO30POI0, €PEKTUBHOIO, BUTHHOIO B KOPYIIIIii
ciyxk0010, sika 3a0e3MeuuTh CTall HAIXOJDKEHHS 10 OFO/KETIB BCIX PIBHIB 1 CTaHe
BIIKPUTUM MalJaHYMKOM JIJIsl B3aEMOJIIT Ta J1aJOTy Jep:KaBH, O13HECY 1 TPOMAJIsH.

JlocBin iHmMMX KpaiH y cdepi mogaTKOBOro aaMiHICTpYBaHHS MOXKE CTaTH I[IHHUM
pecypcom nisi BaockoHasnieHHs poOotu JIIC. BuBueHHs MIDKHApOJHHUX CTaHIAPTIB 1
IPaKTHUK JIO3BOJISE ANalTyBaTH ixX 10 YKpaiHChkuX peaniil.[10, ¢.29] ¥V cyuacHoMy CBITI
JIIC moBuHHA ajanTyBaTHCS J0 3MiH, 30KpeMa, ITUdpoBizallii MOJaTKOBUX MPOIECIB Ta
BIIPOBAPKCHHSI HOBUX TEXHOJIOT1H, K1 MOKpaIaTh 00CIyroByBaHHS TUIATHUKIB MOJATKIB 1
MiBHUINATH €¢()eKTUBHICTH KOHTPOJTIO.

BucnoBku. JlepxaBHa mojaTkoBa ciyk0a VYkpaiHu, K IopuandHa oco0a
MyO1iYHOT0 NpaBa, Billirpae 3HAYHY poib y GyHKIIOHYBaHHI AepKaBy. [T OCHOBHE 3aBJaHHs
— 3a0e3MeyeH sl CTa0UIbHUX HAJAXOJKEeHb J0 OI0/KETY Ta CTBOPEHHS CIPABEUIMBUX YMOB
st BeneHHs1 Oi3Hecy. EdexkTuBHICTH 11 poOOTH BU3HAYAETHCS HE JIMIIE 3aKOHOJABUOIO
0a3010, a i B3aEMOJTIEI0 3 IHITUMH OpraHaMH BJIaJy Ta IiaTHukamu mojatkis. JIIC Bigirpae
KITFOUOBY POJIb y 3a0e3MeueHH1 CTablIbHOCTI Iep KaBHUX (DIHAHCIB Ta PO3BUTKY €KOHOMIKH.
CygacHi TeHaeHIii Ta BUKIMKH BuMararTh Big JIIIC mocTiitHOTO BIOCKOHAJICHHS Ta
pedopMyBaHHS CBOiX METOJIB pOOOTH, alanTallii J0 HOBUX YMOB Ta MOMIYKY IHHOBAI[IHHIX
pIIIEHb.

Chnucok BUKOPHCTAHHUX 2KepeJl.
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Hemuposchka IlaBaina BacuiiBna,
cryaeHTka rpymu [1b-21-7

HHI npasa /lep:xaBHoro
MOJIATKOBOT'O YHIBEPCUTETY
HaykoBuii kepiBHUK:

MpuxoJaaenb B.A. 1.10.H., JOIIEHT
JIOLIEHT Kadeapu

IIMBUTIHHOTO TIPaBa Ta MPOIECy

BUKOPUCTAHHS TEXHOJOI'H ITYYHOI'O IHTEJEKTY Y
PEKJIAMI: IPABOBUI1 BUMIP

CyyacHe CyCHIIbCTBO PO3BHBAETHCA HAA3BUYANHO IIBHAKO. PaHime mNOHATTS
"reHepaTUBHA HelipoMepexka' 0yio He3HaloMa ISl JIF0IMHU, OJHAK BCE 3MIHUIIOCS, 1 TeTep
mtyyHuii iHTenekT (L) cTtaB 4yacTHHOIO MOBCSKIEHHOTO >KUTTS JIOACTBA. 3apa3 Iii
TEXHOJIOT'1i 3aCTOCOBYIOThCS B OaraTthox cepax, B TOMY YHUCII1 B pEKIIaMi.

3a ganmmu pocaimkeHHs komnaHId «Gradus Research» ta «dentsu Ukrainey», 89%
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MapKETUHI-CHEI1aTICTIB KOPUCTYIOThCSA ITHCTPYMEHTAMU IITYYHOIO 1HTENEKTY: 3 HUX 32%
— HOBaukH, 55% maroTh cepeHii piBeHb 1 BUKopucToBYy1oTh LI aya 6a30BUX 3aBnanb, a
12% — na BUCOKOMY a00 €KCEpTHOMY piBHI. Y TOM ke yac 44% pecrioH/IEHTIB HIKOJIH HE
MPOXOJUIN HaBYaHHs 3 pobotu 3 L. 92% onuraHux MapkeTonoriB BAKOpUCTOBYIOTH 1111
y po6oTi, a 84% — BU3HAIOTH, HOT0 AyKe KOpUcHUM [1].

Bonnowac cBiToBa cHiibHOTa 3apa3 CTypOOBaHa TaKUM MPOTPecoM. 3a MPHUKIIAJ
MOXHa B35TH cuTyarlito sika ctanack y CIIIA. I'enepanbna npokypatypa Hero-I'emmiupa
BUCYHYJIa OOBHMHYBAUY€HHS MOJITUYHOMY KOHCYJbTaHTy 3 Jlyi3iaHm y CTBOpeHHI
(anbIIMBOrO aBTOMATHYHOIO [3BIHKA, 110 1MiTyBaB rosioc mnpesunenta CIIA Jxo
baiinena, abu mnepexkoHaTH BHOOPILIB MIATPUMATH MOro Ha TEPBUHHUX BUOOpax
Hemoxparuunoi naptii B Hero-I'emnmupi [2].

Takox «®enepasibHa KOMICis 31 3B'SI3KY 3alpONOHYyBaia HaKJIacTu mrpad y po3mipi
6 MUTBIMOHIB JI0JapiB 32 aBTOMATUYHI J3BIHKHU, B SIKHUX, 3a 11 CIOBaMU, BUKOPHUCTOBYBABCSI
srenepoBanuii 11 aymiozanuc, mo kinonyBaB ronoc baiinena. Kowmicis ctBepmxkye, 1o ii
npaBuia 3a00pOHSIOTH TIEpeaaBaTH HENpaBAuBY 1HGOPMAII0 TPO 1IEHTU(IKATOP
aboHeHTa. Y BalMHITOH1 3pOCTa€ 3aHEMOKOEHHS, IO KOHTEHT CTBOPEHHUM IITYYHUM
IHTEJIEKTOM, MOK€ BBECTH BHOOpPI[IB B OMaHy Ha MalOyTHIX TMpPE3UIEHTCbKUX 1
KOHTPECOBUX BHOOpax y JucTonaji. Jleski ceHaToOpu MparHyTh MPUHHATH 3aKOHOJIABCTBO
710 TUcTomNaja sike 0 ycyHyJo 3arposu, siki I moxke crBoputu 1151 BUOOpPUOT uecHOCTI» [2].

OCHOBHOIO METOI0 MOIO JOCHDKEHHSI € aHaji3 MpPaBOBOrO PpEryIlOBaHHS
BUKOPUCTaHHS TexHousorii mryynoro intenekry (L) B pexmami Ykpainu ta €C, mo
IIICHO Ma€ BaXIJIMBE 3HAYEHHS IS TJIMOIIOrO PO3YMIHHS, SK MOXYTh BIUTMHYTH Ha
CYCHUTBCTBO, PUHKH Ta OCOOHUCTI IpaBa rpOMAaJIsH 111 TEXHOJIOTI].

Amnanizyroun €Bporeicbke 3aKOHOJABCTBO, BApTO BIAMITUTH, IO BOHU HE TaK
KaTEropuuHo cTaBiAThCa A0 BukopuctanHsa II. 1 cepmas 2024 poky BCTynuB B CUITY
perjiiaMeHT €BpOIelChKOro mapiiaMeHTy Ta pajy 10 BCTAHOBIIOE TapMOHI30BaH1 NMpaBuiia
MO0 IITYYHOTO iHTEIeKTY. BiH € mepmmM y cBiti HopMatuBHEM akToM 1mogo LI Horo
METOI0 € TOKpalleHHs (PYHKI[IOHYBaHHS BHYTPIIIHBOTO PUHKY IUISIXOM BCTaHOBJICHHS
€IMHOT 3aKOHO/IaBYOi 0a3u, 30KpeMa, sl pO3pOOKH, PO3MIIICHHS Ha PUHKY, BBEJICHHS B
EKCITyaTallil0 Ta BUKOPUCTAHHA CHUCTEM IITY4HOro iHTENekTy y Coro3, BIAMOBITHO 0
ninHocter Coro3y, CHpHsTH BOPOBAHKEHHIO OPIEHTOBAHOTO HA JIIOJUHY Ta HAAINHOTO
MITYYHOTO IHTEJEKTY, 3a0€3Medyloun MpU IIbOMY BHCOKHH PIBEHb 3aXUCTy 370POB’f,
Oe3MeKkr Ta OCHOBHUX TIPaB, SIK 11€ 3aKPIMJIeHO B XapTil OCHOBHUX IpaB €BPONEHCHKOTO
Coro3y, BKIIOYAIOUM JEMOKpATilO, BEPXOBEHCTBO IIpaBa Ta 3aXWUCT HABKOJUIIHHOTO
CepelloBuIIa, 00 3aXUCTUTH Bia mikiamuBoro BmBy cucteM LI B Coro3i Ta migTpumaTu
iHHOBaIii [3].

Benyun MoBy mpo ykpaiHCbKe 3aKOHOAABCTBO, CJIiJ 3a3HAYMTH, 110 BXKE 3pOOMIIEH]
nepIi KPOKU J0 MPABOBOTO PErytoBaHHS c(epH IMTyIHOTO IHTENEKTy. 30kpema, y 2020
poui Oyna 3arBep/pkeHa KoHuemnuis po3BUTKY INTYYHOTO IHTENEKTYy, sIKa BIIEpIIEe Ha
3aKOHOJJABYOMY DIiBHI BHU3HAYAE TOHATTS, IIUT, TPUHIMIN Ta 3aBAaHHS IS PO3BUTKY
TEXHOJIOT1H MTYYHOTO 1HTEJNEKTY B YKpaiHi [4].

Pexnama, sik mpaBuiio, € Bi3yalbHUM a00 ayaloBI3yaJbHUM TBOPOM, TOMY IIij 4ac ii
CTBOPEHHSI HEOOXIIHO JOTPUMYBATUCh BCTAHOBJIEHUX BUMOI 3aKOHOJABCTBA YKpaiHU
1070 BUKOPUCTAHHS 00’€KTIB 1HTEIEKTyaabHOI BIacHOCTI. BiamoBigHo 1o cT. 4 3akoHy
Vkpainu «IIpo pekiiamy», «00'ekTH mMpaBa IHTEIEKTYalbHOI BIACHOCTI, BUKOPUCTAHI B
peKiiami, MaroTh BIJIMOBIAATH BUMOTAM 3aKOHOJABCTBA YKpaiHM MPO IHTENIEKTyalbHY
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BrnacHIiCTh» [5]. IloHATTA mnpaBa IHTEIEKTYyallbHOI BJIACHOCTI BU3HAYeHO y cT. 418
[MuBuibHOTO KOJEKCY YKpaiHW, [€ 3a3HAu€HO, II0 1€ «IIpaBO OCOOM Ha pe3yyibTaT
IHTEJNIEKTYyaJIbHOI, TBOPYOi ALSUIBHOCTI a00 1HIKKA 00’ekT, BU3HaueHU LuBiUIbHUM
KOJIEKCOM Ta IHIIMMHU 3aKoHamMu Y kpainu» [6]. Takox 3 1 ciuns 2023 poky B YkpaiHi HaOyB
YyMHHOCTI HOBUM 3akoH «lIpo aBTOpCchKE mpaBO 1 CYMDKHI IpaBay, SKUH 3alpoBavB
creniaibHe MpaBo sul generis (IpaBo OCOOJMBOTO poAy) IJsi HEOPUTIHAIBHUX OO0'€KTIB,
CTBOPEHUX KOMITIOTEpPHUMH IporpaMmamu. 3rigHo 3 a63. 2 cT. 33 1bOro 3aKoHy, «TBOPH,
CTBOpEH1 (p13UYHUMHU 0CcOOAMHU 3a TOMOMOTOK KOMIT'FOTEPHUX TEXHOJIOT1H, HE BBAXKAIOTHCS
HEOPUTTHATBHUMHU 00'€KTaMU, 3reHEPOBAHUM KOMIT'IOTEPHOIO IIporpamoroy [7].

[HImIMMHU clioBaMu, SIKIIO JIIOJAMHA Oepe ydacTh y MPOIEeCci CTBOPEHHS 300pa’KEeHHS,
3anae neBHl napametrpu Juist LI, oOupae TBip Ta pemarye ioro micis reHepauii, TO
pe3yNbTaT TaKOi pOOOTH MOKE BBAXKATUCSA TBOPUOIO AISUTBHICTIO. [IpakThka CBITYUTH, 110
JUIs BU3HAHHS TBOPY OpPWTIHAJIBHUM BiH Ma€ MICTUTH TIEBHUH piBEHb HOBU3HHU Ta
IHTENEKTyaIbHOTO BHeCKy aBTopa. OpmHak 3aranbHi KpuUTepii Il BHU3HAYCHHS
OpPUTTHAIBHOCTI MOKHU IO BIACYTHI, 10 YacTO BUKIMKAE JHUCKYCIi, HABITh y CYIOBUX
IHCTaHIIIAX.

Haxanb B YKpaiHi Hemae 3aK0oHY sikuii Ou BperyaboByBaB Bukopuctanus LI B mesia
Ta peKjami, aine Oy CTBOPEHI peKOMEH/IAIII1 3 BiIMOBIAAIEHOTO BUKOPUCTAHHSI IITYYHOTO
IHTEJNEeKTY B MeAia B MiHmdpu pa3oM 3 mapTHeEpamMH Ta NPOPUIBHUMH €KCIIepTaMHu.
Cepen KIIOUOBUX MPHUHIUIIB BUAUISIOTBCA: TPO30picTh y BukopuctanHi I, dgitke
PO3MEXYBaHHS MK aBTOPCHKUM 1 3reHEPOBAHUM HEMPOMEPEKEI0 KOHTEHTOM, MPIOPUTET
JIIOJICBKOTO (haKTOpa B MPOIIEC CTBOPEHHS MaTepialiB, a TAKOXK CaMOPETYJISIIIS Meia y pasi
B3a€EMOJIIT 3 III€10 TEeXHOJOrier. PekomeHpaalii JOKyMEHTa 3acHOBaHI Ha HaMKpanux
MDKHApOJIHUX MpakTukax Bukopuctanus LI B xxypHamicTHill, 30KkpeMa Ha peKOMEHAAIIsX
Panu €Bponu Ta momiTukax cBiToBUX Menia, Takux sk BBC, Wired, Associated Press Ta
CNET [8].

[ItygHuii 1HTEIEKT CTPIMKO IHTETPYETHCS B Pi3HI CepH KHUTTS, 30KpeMa peKIamy.
Xouya TexHosorii I BimkpuBarOTh HOBI MOXKJIMBOCTI JJISI KpeaTUBY Ta €(EKTUBHOCTI, 1X
BUKOPUCTaHHS CYNPOBOKYETHCS 3HAYHUMU PHU3UKAMHU, OCOOJIMBO B KOHTEKCTI
MaHImynamii ta aesindopmariii. €Bponeiickkuii Coro3 BXe po3poOMB MEPUIIMM Yy CBITI
pernament moao 11, sskuii BcTaHOBIIIOE TIEBHI paMKH JJIs1 HOTO 3acTocyBaHHs. B Ykpaini
XK, Xoua 1 BICYTHIN cremiaibHuii 3aKk0H Tipo perymtoBanHs LI B pexmami, po3poOrneni
pEKOMEH/IAITIi 111010 BiAMOBIIaIbHOTO BUKOPUCTAHHS IITYYHOTO 1HTENEKTY B Mefia. OqHak,
MpaBOBE PETYJIOBaHHSA B Iid cdepl 3aIUIIAETHCA aKTyaJbHUM 3aBIaHHSM, OCKUIBKH
MUTAaHHS aBTOPCHKOTO TMpaBa Ha KOHTEeHT, ctBopeHud IIII, a Takox mOTeHIIHI
3MTOBKMBAHHS TEXHOJIOTISIMA TOTPEOYIOTh YITKOTO 3aKOHOJABUOTO BpEryTIOBaHHS.
BaxxnuBo 3HaiiTH OanaHC MK CTUMYJTIOBaHHSIM 1HHOBAIlIM Ta 3aXMCTOM IPaB CIIOKMBAYiB
Ta IEMOKPATUYHHUX MPOILECIB.

Cnncoxk BUKOPUCTAHNUX JIKepeJI:

1. BukopuctanHss WTy4HOro 1HTeNneKTy y cdepi wmapkerunry. URL:
https://gradus.app/uk/open-reports/use-artificial-intelligence-marketing/ (mata 3BepHeHHS:
24.10.2024).

2. Reuters. US political consultant indicted over Al-generated Biden robocalls. VVoice
of America. URL: https://www.voanews.com/a/us-political-consultant-indicted-over-ai-

100



generated-biden-robocalls/7624456.html (naTta 3BepHenHs: 24.10.2024).

3. Regulation - EU - 2024/1689 - EN - EUR-Lex. EUR-Lex — Access to European
Union law — choose your language. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:32024R 1689 (nara 3BepHenns: 24.10.2024).

4. Ilpo cxBanenns KoHueniii po3BUTKY IITYYHOTO IHTEIEKTY B Y KpaiHi : Po3nops k.
Ka6. MinictpiB Ykpainu Big 02.12.2020 Ne 1556-p : cranom Ha 29 rpyn. 2021 p. URL:
https://zakon.rada.gov.ua/laws/show/1556-2020-p#Text (nata 3BepHeHHs: 24.10.2024).

5. IIpo pexnamy : 3akoH Ykpainu Big 03.07.1996 Ne 270/96-BP : ctanom Ha 27 KBiT.
2024 p. URL: https://zakon.rada.gov.ua/laws/show/270/96-pp#Text (maTa 3BEpHEHHS:
24.10.2024).

6. [usinpau koexe Ykpainu : Kogekc Ykpainu Big 16.01.2003 Ne 435-1V : cranom
Ha 3 Bepec. 2024 p. URL: https://zakon.rada.gov.ua/laws/show/435-15#Text (nmarta
3BepHeHHs: 24.10.2024).

7. Ilpo aBTOpCHKE MpaBo 1 CyMikHI npaBa : 3akoH Ykpainu Big 01.12.2022 Ne 2811 -
IX : ctanom Ha 15 kBiT. 2023 p. URL: https://zakon.rada.gov.ua/laws/show/2811-20#Text
(mata 3BepHenHs: 24.10.2024).

8. Sk BIANOBIAAIBHO BUKOPUCTOBYBATHM IITYYHUH IHTEJNEKT: PO3pOoOHUIIH
pekoMmenmaiii s mexia. MinictepetBo 1udpoBoi Tpancdopmaiii Ykpainu. URL:
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HHI nipaBa [lep>xaBHOTO
MOJIATKOBOT'O YHIBEPCUTETY
HaykoBuii kepiBHUK:
Caminuk J1.O., K.10.H., JOILICHT,
JOTIEHT KadepHu IUBUIBHOTO
paBa Ta Mpouecy

MICIHE CIMEMHOI'O ITIPABA B CUCTEMI ITPABA YKPATHU

Cucrema ipaBa YKpaiH - e CyKyIHICTb MPABOBUX HOPM, IPUHITUIIIB, IHCTUTYTIB Ta
BITHOCHH, SIKI PEryJIOI0Th CYCHUTBHI BiTHOCMHU B YKpaiHi. BoHa € ckmagHomO 1
JUHAMIYHOIO CHCTEMOIO, IO MOCTIMHO PO3BUBAETHCS 1 3MIHIOETHCS IMiJl BIUTMBOM PI3HUX
dakTopiB, K BHYTPINIHIX, TaK i 30BHIIIHIX. [le ckmamna 1 GararorpaHHa CTpyKTypa, siKa
PEryJIIoe CyCcHiIbHI BITHOCHHU B JiepKaBi. BoHa CKIaga€eThCs 3 PI3HUX CIEMEHTIB, SKi
B3a€EMOJIIOTh MK CO00I0 Ta YTBOPIOIOTH €1uHE miie. OCHOBHI €JIEMEHTH CHCTEMH IIpaBa
VYkpainu — me € ramysi nmpasa. [lpuknamamu ramyseil mpaBa €: ITUBUIbHE, KpUMIHAIBHE,
agMIHICTpaTHUBHE, KOHCTHTYIIIMHE, IMBUIBHE TNIpOIeCyallbHe, TOCIOAapChKe, TPYJIOBE,
3eMeJIbHE, €KOJIOTTYHE Ta ciMeiHe mpaBo [1].

Baprto 3a3HaunTH, 110 OJHE 3 HAWTOJOBHIMIMX MICIb MPABOBOi CHUCTEMHU YKpaiHU
3ailmae came ciMmeiiHe mpaBo. CiMeiiHe mpaBo — 1€ Taly3b MpaBa, sika Peryyroe CyCniibHI
BIZIHOCUHM, 1[0 BHHHUKAIOTH Yy TMPOIIECI CTBOpPEHHs Ta IcHyBaHHA ciM'i. Lle omna 3
HaWJIaBHIIMX 1 HAaMBaXJIUBIMIKUX Tally3ed ImpaBa, OCKUIbKM cCiM'ds € (yHIaMEHTOM
cycnuibcTBa. CiMeliHE MPaBO PETyJIIO€ MUPOKUIN CIIEKTP BIHOCUH, 30KpeMa:
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* YKIaJACHHS NUTI00Y: TIOPSAIOK peecTpallii muToly, mpaBa Ta 000B'I3KU TTOAPYHIKS,

* 0cOOMCTI HEMAWHOBI BIIHOCHHU: MpaBa Ha BUXOBAHHS JITEH, iM's, MO OAaTHKOBI,
MpaBo Ha MOBary J0 CIMEIHUX 3B'SI3KIB;

* MailHOB1 BIIHOCUHHU: PO3MOALI MailHa MOAPYAOKS, allIMEHTH, CIAJKyBaHHS;

* PUTTMHEHHS MUTFO0Y: PO3JIYUEHHS Ta HOTro HACIIIKH,

* BIIHOCMHM MDK OaTbkaMu 1 JITbMHU: TpaBa Ta OOOB'A3KM OAaThKiB, OIIKAa Ta
MIKJTYBaHHS HAJl 1IThMU;

* YCUHOBJICHHS: TIOPSIZIOK YCUHOBJICHHS JIITEH, MpaBa Ta 00OB'SI3KM YCUHOBIIIOBAYIB 1
YCHHOBJICHHUX.

CimeiiHe MpaBo € OJIHIEI0 3 HAMBAXIMBIIINUX raiy3ei npasa B Ykpaini. BoHo peryimtoe
i mpunuHeHHsAM. | came Ha paxyHOK MICIlsi CIMEHHOTO TIpaBa B CHCTEMi IpaBa YKpaiHu
BUHUKA€E HalOUIbIe quckyciid. [lutanHs npo Te, 4uu € ciMeiiHe mpaBo CaMOCTIHHOIO Tally3310
npaBa, Yd MIAragy33i0 UBUILHOTO IMpaBa, € OJHUM 13 HAMJAMCKYCUBHIIIMX Y IOPUIUYHIN
Hayii. JIOCHIIHUKK BHUCIOBIIOIOTh PI3HOMAHITHI TOTJSAM Ha 1€ TMUTAHHS, SIKI 4acTo
3JIeKAaTh BiJ] IXHOT TECOPETUYHOT MO3HITIT Ta METOI0JIOTTYHOTO Tiaxoay [3].

[cHYIOTB 1B1 OCHOBH1 TOYKH 30DY:

1. CimeiiHe TpaBo K MiATaay3b IUBUIBHOTO MpaBa: MPUXWIBHUKHU I[LOTO TOTJISTY
BBRKAIOTh, 110 CIMEHWHE MPaBO TICHO MOB'A3aHE 3 IMBUIBHUM IIPaBOM 3a MPEIMETOM
peryiatoBaHHs (MalHOBI Ta OCOOMCTI HEMaWHOBI BIJIHOCHHHM) Ta METOJAaMHU IPaBOBOTO
pETyIIOBaHHS.

OCHOBHI apryMeHTH Ha KOPUCTh TOTO, IO CIMEWHE MPaBo € MIATrany33t0 UBUTBHOTO
npasa:

* €JIHICTh TIPEIMETa PETYJIIOBaHHS: OOUBI TalTy31 PETYIIOITh IUBLIBHI BITHOCUHU,
TOOTO BIIHOCHMHU MDXK Cy0'€KTaMH IIUBUILHOTO TPaBa;

* CHUIBHICTHP METOJIB TMPABOBOTO pEryJIOBaHHS: IMBIIbHE 1 CIMEWHE MpaBo
BUKOPHUCTOBYIOTh TaKi METO/H, SIK yroJia, OJHOCTOPOHHI YTO1, TPpaBOBa MPE3yMIIITis;

* ICTOpUYHUN PO3BUTOK: CiIMEHHE MPaBO BUHUKIIO SK YacTHHA IMBUILHOTO IpaBa i
IPOTSATOM TPUBAJIOTO YaCy PO3TISAANOCS K HOTO Mirany3b.

2. CiMeiiHe TpaBo SIK CaMOCTIHA raixy3b IpaBa: iHIlA YaCTHHA BUCHUX BBAXKA€, 1110
ciMeliHe TIpaBO Mae CBOI crenudiuyHi OCOOJUBOCTI: NMpEAMET PeryJroBaHHSA (CiM'S K
OCOONMBHI COIIaJIbHUN 1HCTUTYT), METOAM IPABOBOTO peryitoBaHHS (KoMOiHaIis
[IUBUTBHO-TIPABOBUX Ta aJMIHICTPATUBHO-TIPABOBUX METO/IB), a TaKOX OCOOJUBUIA
XapakTep MpaBOBITHOCHH (OCOOMCTI, HEMAWHOBI, a HE JIUIIE MAHHOBI).

AprymMeHTH Ha KOPUCTh CAMOCTIHHOCTI CIMEHHOTO TpaBa:

e crnenu(iUHUA TpPEAMET PEeTryJIIOBaHHS: CIMEWHE IMpaBO pEryialoe OCOOJIUBI
BITHOCMHM, TIOB'i3aHl1 31 CTBOpeHHsM ciM'i, ii QyHKIioHyBaHHSAM 1 mpunuHeHHsSM. Lli
BIJIHOCHHH MalOTh COIIIAIBHUI XapaKTep 1 BIAPI3HAIOTHCS Bij] iIHITNX [IUBUIBHUX BiTHOCHH;

* 0COONHMBI METOAM TMPABOBOTO PETYIIOBAHHS: CIMEMHE MPAaBO BUKOPHUCTOBYE HE
JUIIIE IIUBUTHHO-TIPABOBI, ajie ¥ aIMIHICTPATUBHO-TIPABOBI METO/IA PETYIIIOBAHHS;

* colllabHa CHPSIMOBAHICTH: CIMEWHE MPAaBO Ma€ COIIAIbHY CIPSIMOBAHICTS,
OCKLUIBKM MOTr0 OCHOBHA MeTa - 3a0€3MEeUeHHs 3aXUCTY MPaB 1 3aKOHHUX IHTEPECIB YJICHIB
cim'i [2].

BapTto 3a3HaumTH, 10 BCe TaKu OUIBIIICTh TOCTIIKEHHS, K1 OyJad MPOBEICHI
HABKOJIO I[I€1 rajy3i mpaBa, CBil4aTh IPO T€, 110 BOHA BCE TAKU € CAMOCTIMHOIO raity33Io.
Baromi gokasu, siKki MOXKYTb HNIATBEPJUTH TE, 110 CIMEHHE MPaBO € CAMOCTIHHOIO Taly3310
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mpaga:

1. CnenudiyHuil IpeIMET PeryatOBaHHS.

* 0cO0JIMB1 BIJHOCHMHM: CIMEWHE MPABO PEryJO€ BIIHOCHHHU, 1O BUHUKAIOTH Y
CYTTEBI BIAMIHHOCTI Bl IHIIMX IUBUIBHUX BIAHOCUH, OCKLIBKM BOHM 0a3ylOTbCS Ha
0COOUCTHX 3B’sI3KaX, EMOIIMHIN MPUB’I3aHOCTI Ta COIiaIbHINA BIAMOBIAATBHOCTI;

* colllajibHA CIIPSIMOBAHICTh: CIMEMHE MPaBO MA€ HAa MET1 HE JIUIIE 3aXUCT MAHOBHUX
1HTEepeciB, a ¥ 3a0e3MeyeHHs] 3aXKUCTy MpaB 1 3aKOHHUX IHTEPECIB WICHIB CIM’i, iIXHBOTO
0JIaromoIy4ydsi Ta TapMOHIHHOTO PO3BHTKY.

2. Oco6aMB1 METOM TPABOBOT'O PETYITIOBAHHS.

» Komb6inaiiist MeTo/1iB: ciMeiiHe MpaBO BUKOPUCTOBYE SIK LIMBUIHHO-TTPABOBI METOAU
(yronma, mpaBoBa Mpe3yMIllisl), Tak 1 aJMIHICTPATUBHO-TIPaBOBI (Jep>KaBHA peecTparlis
U100y, OMiKa 1 MKIyBaHHS).

* [IpuHIIUIT iHTEpPECIB JUTUHU: CIMEHHE TIPaBO KEPYETHCS MPUHITUIIOM HAHKpaIIuX
IHTEpeCiB IUTHHH, 1110 BIAPI3HSIE WOTO Bij 1HIIUX rajry3eil mpasa.

3. CamocrTiiiHa cucTeMa JipKepen mpasa.

* CiMeiHUI KOJIEKC: OCHOBHUM JDKEpeJioM ciMeitHoro mpaBa € CiMeHHUN KOJEKC
Ykpainu, SKHi MICTHTh BUYEPITHY CUCTEMY HOPM, III0 PETYJIIOIOThH CIMEHHI BIIHOCUHHU.

* CrieniaibH1 3aKOHH: ICHYIOTh TAKOX 1HIII 3aKOHH, SIKI PETYIIOI0Th OKpPEM1 aClIeKTH
cimelinux BimHOCUH (3akoH Ykpainu «IIpo oxopony nutuHcTBa», 3akoH Ykpainu «IIpo
3ano0iraHHs Ta MPOTHUIIIO JOMAITHHOMY HACHUIIBCTBY»).

4. CamocrTiifHa Tay3b HaAyKHU.

* HaykoBi qocimiKeHHs: ICHye pO3BHHEHA HayKa CIMEMHOro MpaBa, sika Ma€ CBOi
00’ €KT, IpeAMET 1 METOIM TOCTIIKSHHS.

* CrieniajibH1 HABYAJIbH1 TUCITUIUTIHU: Y FOPUIUIHUX 3aKJIaJ1aX OCBITH BUKJIAIAETHCS
okpema aucuuiuiina «CiMeiHe mpaBo.

5. MixxHapoHO-TIPaBOBE BU3HAHHS.

* MixxHapo/IH1 KOHBEHIIIi: YKpaiHa € yYaCHHUKOM 0araThb0X MiXKHApOIHUX KOHBEHITIN
3 IIpaB JUTHUHU, OOPOTHOM 3 JIOMAIIHIM HACHJIBLCTBOM TOIO, IO CBIAYMTH PO BHU3HAHHS
CIMEHMHOTI0 TIpaBa K CaMOCTIHHOI ray3i mpaBa Ha MKHapOHOMY piBHI [3].

OT1xe, MpoaHai3yBaBIIM JaHy iHPOPMAIIiF0 MOKHA AIMTH 10 BUCHOBKY, IO CIMEHHE
MIPaBO € CAMOCTIITHOIO TaTy3310 IpaBa B CUCTEMI MpaBa Y Kpainu. Xod4a iCHYIOTb Pi3HI TOUKH
30py IIOJ0 MICII CIMEHHOTO IMpaBa B CUCTEMI IpaBa, Bce OLIbIA KUTBKICTh JOCIITHHUKIB
CXUJISIETHCS 10 BU3HAHHS HOTO camocTidHOCTI. Ile moB’si3aHO 31 3pOCTaHHSAM PO3YMIiHHS
BOKJIMBOCTI CiM 1 SIK COI[IaJIBHOTO IHCTUTYTY Ta HEOOXITHICTIO 3a0€3MEYCHHS CIIeI1alIbHOTO
MIPaBOBOTO 3aXUCTy CIMEMHHMX BiIHOCHH.

Cnucox BHKOPHUCTAHUX JIZKEpPeEJI:
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TPETEVCBKHUM CYJ] B YKPAIHI: 3AKOHOJIABYE PETYJIIOBAHHSI
TA ITPAKTUKA 3ACTOCYBAHHS

AKTYaJIbHICTb Ta BAXJIUBICTh TOCIIIHKEHHSI 00paHOi TeMH 00yMOBJIEHA 3pOCTAIOUOI0
noTpedor0 B onTuMizalii Ta e)eKTUBHOCTI CyA0BOi cucTeMu YKpainu. TpeTechbKi Cyiu SK
aNbTEPHATUBHUIM MEXaHI3M BUPIIICHHS CMOPIB HaOyBarOTh OCOOJMBOTO 3HAYCHHS B
KOHTEKCTI PO3BAaHTAXKCHHS HAI[IOHAJBHUX CYAIB Ta 3a0€3Me4eHHS OUIbII IIBUJKOTO Ta
e(eKTHBHOTO JOCTYIY 10 TpaBocyaas. [IpakTrka 3acTOCyBaHHS TPETCHCHKUX PO3TJISAIIB B
VYkpaiHi TakoX Ma€e 0COOJIMBUI 1HTEpEC IS AOCTIKEHHS 3 OTJISIAY Ha Pi3HI IHTepIpeTallii
Ta 3aCTOCYBAHHSI 3aKOHOJIaBCTBA Ha MPAKTHUIIl. AHAJI3 PIIIEHb TPETEHCHKUX CY/11B, METO/IIB
BUPIIIEHHS KOH(JIIKTIB, a TaK0OX €()EKTUBHOCTI BHUKOHAHHS TPETEHCHKUX PINICHb Mae
BaKJIMBE 3HAYEHHS JIJI1 PO3YMIHHS POJIi I[bOTO IHCTUTYTY B MPABOBINA CUCTEM1 KpaiHH.

TpuBana BiICYTHICTH CIHEIIATI30BaHOTO 3aKOHOJABCTBA, SIKE O XapaKTepHU3yBaJlo
PO3BUTOK TPETEUCHKOTO CYIAOYMHCTBA B YKpaiHi, HE 3aBa)kajia CTBOPEHHIO Ta
(GYHKIIIOHYBaHHIO TPETEHCHKUX CYAIB IS BUPIIMIEHHS CIOPIB MIX IMINPUEMIISIMH.
JleriTUMHICTh iICHYBaHHS TaKMX CYAIB J0 yXBaJeHHS 3akoHy Ykpainu «IIpo Tpereichki
cynm» (mami - 3akoH) y 2004 pori BUKIMKalla CYMHIBH 4epe3 nojiokeHHs 3akony «lIpo
cynoyctpiit Ykpainm» Bim 7 mrororo 2002 poky. Y HboMy Oyja 3a3HadyeHa 3aMKHEHA
cUCTeMa JIepKaBHHUX CydiB (CT. 3), B sIKii HE mepeadadanocs MicIs Il TPETEHChKUX CY/IIB.
OnHak TpaBO TPOMAJISIH 3BEPTATHCS 1O TPETEHChKOro cymy Oa3yeTbcsi Ha CT. 22
Konctutymii Ykpainu, 3rigHo 3 SKOIO IpaBa Ta cBO0OAH, 3aKpimieHI KoHCTUTYIlIE0, HE €
BUUCPITHUMH, 1 I1X OOMEXKEHHsS He Jomyckaerbcs [1]. MOXIMBICTH 3BEpPHEHHS IO
TPETEUCHKOTO CYAy SAK Cmoco0y 3axucTy mpaB GIBUYHUX 1 HOPUAAYHUX OCIO
MIATBEPIKYETHCS TakoXK 4. 4 ¢T. 55 Koncruryii Ykpainu.

[Ile mo yxBajneHHS OCHOBHOTO 3aKOHY, TPETEUCHKHW PO3TJISLi BUCTYIAB OJHUM 13
MPOBIIHUX METOMIB BUPIMICHHS NPUBATHUX CIOPIB 1 3HAYYIIMM EJIIEMEHTOM IPaBOBOT
CUCTEMU IS 3aXMCTy Ta peaizallii mpaB i iHTEpeCiB y4aCHUKIB CYCHUTBbHUX BiIHOCHH.
TpuBanuii 1 cynepedauBHil MPOIEC PO3POOKH 3aKOHOJABCTBA MO0 yXBAJICHHS 3aKOHY
VYkpainu «IIpo Tpereiichki cyau» 3aBepliuBcs Woro npuitHATTAM BepxoBHoto Pagoro 11
tpaBHs 2004 poky. 3akoH BIPOBAJAWB JIE€TATI30BAHWKA MPOLECYATbHUN MEXaHI3M IS
PO3MIISAY Ta BUPIMICHHS IUBUIBHHUX 1 TOCIIOIAPCHKUX CIIOPiB, BABHAYMB OCHOBHI aCIEKTH
JUSTTBHOCTI TPETEHUChKUX CY/IB: iX CTBOPEHHS, KOMIIETEHIIII0, Mpoueaypy ¢GhopmMyBaHHS
CKJIaJly CyNly, BIIBOJU CY/AJIB, Cy/IOBl BUTpaATH, IpaBuja PO3TIIAAy 1 MOPSIAOK BUKOHAHHS
pilIEeHb  TPETEUCHKOrO0 Cyay. 3aKOH TaKOXK pPEryjlo€ MUTaHHA TPETEUCHKOro
CaMOBDsITyBaHHS Ta BU3HAYA€ BUMOTH JIO MPOBEACHHS TPETEHCHKOTO PO3IIISITY JIJIS 3aXHUCTY
MaifHOBUX 1 HEMAalHOBHX IPaB 1 3aKOHHUX 1HTEPECIB (PI3UUHMX 1 OPUAUYHUX OC10 [2].
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3rigHo 3 m. 1 cT. 2 3aKoHy, TpEeTEeHChKUN CyH - 1€ He3aJeKHHIl OpraH, sSIKMil He
BXOJUTH J0 JIEP>KaBHOT CUCTEMH Ta CTBOPIOETHCS 3a 3roJ[010 ab0 pillleHHsM 3aIliKaBIeHUX
(I3UYHUX YU IOPUIUYHUX OCI0 Y MOPSAAKY, IepeadaueHOMY UM 3aKOHOM, JIJIsl pO3B'sI3aHHS
CIOPIB, 10 BUHUKAIOTH 13 IIUBUIBHUX Ta TOCMHOJAPCHKUX MPAaBOBIAHOCHH. BilMoBiAHO 10
ctarri 3 3aKOHY, OCHOBHUM 3aBJIaHHAM TpPETEUCHKOTrO CYyAy € 3aXUCT MalHOBHX 1
HEMalHOBUX MpaB Ta 3aKOHHUX IHTEPECIB (PI3UYHUX 1 IOPUIUYHUX OCIO uepe3 BceOIyHUM
po3risAn cropiB. 3rimHo 31 crarreto 11 3akoHy, y BUIAQAKY BIACYTHOCTI MPaBOBOIO
peTyIIOBaHHs KOHKPETHUX CIIPHUX BIIHOCHH CYJ MOXE 3aCTOCOBYBATH aHAJIOTIIO 3aKOHY,
aHaJIOTiI0 MpaBa a00 KepyBaTUCS TOPrOBUMM Ta IHIIMMHU 3BHYAsIMU, SIKI BiJMOBIIAIOTH
XapakTepy LUX BIIHOCHUH [2].

Tperelicbki cyiu MOXKYTh OyTH 3aCHOBaH1 P TAaKKX OpraHizaIlisx:

- 3araJIbHOYKPATHCHKI TPOMAJIChK1 00'€ THAHHS,

- BCEYKpaiHChKI1 OpraHizailii poO0TO/1aBIliB;

- (oHgoBI Ta TOBapHi OipKi, a TaKOXX CaMOPETYJIBHI oprasizaiii npodeciiiHux
YYaCHUKIB PUHKY I[IHHUX TaIEepiB;

- TOPrOBO-TIPOMHUCIIOBI ITaJIaTH;

- BCeyKpaiHChKi acorialii KpeauTHuX crniuiok 1 LleHTpasibHa CHiika CHOXUBYMX
TOBapUCTB Y KpaiHH;

- o0'eqHaHHA Ta acoliaimii OPUAWYHUX OCi0, BKJIIOYAOYM OaHKM Ta CYO'€KTH
HANTPUEMHHULIBKOT AISIIBHOCTI [3, C. 6].

Tpereiickki cyau 000B'SI3KOBO MarOTh NMPOUTHU JIEPKABHY peeCTpalliro, a iHpopmaIris
PO 3apeeECTPOBaHI CyAM MYOIKYeThCsl Ha 1H(OpMAIIHHUX pecypcax OpraHy Jep>KaBHOT
peectpartii. Ctarts 10 3akony Ykpaiau «IIpo TpeTelicbki cyam» 3000B'I3ye ONMPUITIOTHUTH
MOJIOXKEHHSI 1 PETJIaMEHT TPETEUCHKOT0 Cyay, aje He BCTAHOBIIIOE KOHKPETHOTO CHOCOOY
nmyOJTiKaIlii Y BiIMOBIAATBLHOCTI 32 HEIOTPUMAaHHS 11i€1 HOpMH [2].

Jlo mepeBa po3risiay CropiB y TPETEHChKUX Cylax MOKHA BITHECTHU:

1. OnepatuBHicTh BupilieHHs cropy. Crnopu BupilryroThes 3a 1-2 micsii abo
mBHUIIIE. PiIeHHS TpeTeiChKOro cy1y Habupae 3aKOHHOT CHUJTH 0JIpasy MiCis MPUHHSTTS, €
OCTAaTOYHUM 1 HE IIJJIArae OCKAPXKCHHIO, OKpPIM BH3HAYCHUX 3aKOHOM BHITQJIKIB.
Jlep>kaBHUM CyJ HE Ma€ IMiJICTAaB MEPETIsAIaTh Taki pIlIeHHS O CYTi.

2. Micrie po3risiay criopy. Miciie poBeIeHHS TPETEHCHKOT0 PO3TIIANY € TOCTIHHUM
1 He 3aleXuTh B MicuenepeOyBaHHs BIAMOBiNAYIB, MO 3pPYYHO JUIsl TMO3MBAYiB 3
BIJIMTOBIZJTa4aMM B PI3HUX perioHax Y KpaiHu.

3. Butpartu cropin. Tpereicbkuii cyl MOXKe MOBHICTIO MOKJIACTA OOTPYHTOBaHI Ta
pPO3yMHI BUTPAaTH Ha CTOPOHY, MPOTU 5KOI BHUHECEHO pimeHHs. lle Bimpi3HsSEThCS Bif
JIep>)KaBHUX CYJIIB, sIKI HEOX0Y€e pOOIIATH 11, OCOOIMBO MPU 3HAYHUX CyMaX BUTpAT.

4. IlpenctaBHUIITBO IHTEpECIB. Y TPETEUCHKOMY CyJi 1HTEPECH MOXKYTh
MPEICTABIATU OyIb-IKi 0OCOOM 3 BiIMOBITHUMH ITOBHOBAXCHHSIMU, a HE JIMIIE aJBOKATH.

5. KoH}ineHIIIHICT, TpeTEHChKOTO po3risiay. PimieHHS TpeTeHchKOoro cymy He
mMyOJIKYIOTBCS, @ PO3TJIS MOXKE BiJOYBATHCS B 3aKPUTOMY 3acijaHHI.

6. 3abesmeuenHss mo3oBy. 3 2017 poky HoBiii pemakmii [luBinpHOTO Ta
['ocriogapcbkoro  mporecyanbHUX KOACKCIB  MOKPANTWIA  MATPUMKY TPETEHCHKOTO
posrisany. [lo3uBad Moke OTpUMAaTH yXBajly JEpKaBHOTO CyIy MPo 3a0e3MmedeHHs M030BY,
HaIpUKIIAJl, HUITXOM apellTy MaiHa BiANOBIIayYa.

7. IlepcriekTBHA ajbTepHaTUBA. Yepe3 3aBaHTAKEHICTD JAEP:KaBHUX CYA1B, epedoi
3 €JICKTPOINOCTAYaHHSM, TIOBITPSHI TPUBOTH Ta 3JIOBXUBAHHS MPOIECYATIbHUMH TPpaBaMu
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PO3TJISIA CIIpaB MOYXKE 3aTATYBAaTHCS HAa POKH, a CYZOB1 BUTPATH HE 3aBKIU KOMIICHCYIOTHCS
NOBHICTIO. TpeTelchKi CyAu MPOMOHYIOTh ONEpaTUBHE Ta HE MEHII Ipo(deciiiHe BUPIICHHS
CIIOpIB.

[lepeBaru TpeTelWCHKOrOo CYJOYMHCTBA 3arajbHOBU3HAHI cepell IOPUIUYHOT
CcnulbHOTH YKpainu. OjHak, ICHye HHM3KAa aKTyaJlbHHX MpPOOJIEM TEOPETUYHOIO Ta
MPaKTUYHOTO XapakTepy, Kl NOTpeOyIOTh AOCHIIKEHH Ta BUpieHHs . OCHOBHA NpUYMHA
UX TpoOJeM TMojsrae B HEAOCKOHAJIOCTI 3aKOHOJABCTBA, IO PETyJIOE€ ISUTBHICTD
TPETEUCHKUX CY/AIB Ta iX B3aEMO/IIIO 3 Cy/IaMH Ta IHIIKUMHU JAeP>KaBHUMH OpraHaMu, 30KpemMa
y 3akoHi Ykpainu «IIpo Tpereichki cyau». Ynumano moyioKeHb 1Or0 3aKOHY, Yepe3 ix
IOPUINYHO-TEXHIYHY HEJIOCKOHAJICTh, HE Y3TOJDKYIOTHCS 3 IHIIMMH 3aKOHaMH, 30KpeMa
[{uBiTEHUM TIpOIIECYaTBHUM 1 ["0CTIOIapChKUM MPOIECYyaTbHUM KOJIEKCOM, IO CIIPUYUHSIE
CKJIaJHI CHUCTEMHI KOJI3li, SKI JIOBOAMTHCS BUPIIIYBaTH CYyIOM. Takoxk ICHye Oarato
IporajuH y YMHHOMY 3aKOHOJABCTBI HIOAO TPETEUCHKUX CYAIB, sKI OyJIu BHSBIICHI
NpaKTUKOI0. [le Mpu3BOAUTH 10 HEOJHO3HAYHOI NMPAKTUKU BUPIMICHHS CIIOPIB i CTBOPIOE
MOKJTMBOCTI JIJIs1 37TIOBKHMBAHb, III0 HETAaTUBHO IMO3HAYAETHCS HA PiBHI 3aXUCTY MpaB ocio.

VY nmpakTwHili 3ycTpidaroThCs BUTIAIKK, KOJIH IT030BU CIIPSIMOBaHI HA BU3HAHHS PillICHb
TPETEHCHKUX CY/IIB HE3aKOHHUMHU HYepe3 Te, II0 BOHU HE BXOISATH JI0 CYIOBOI CHCTEMH.
Hanpuknaa, nepkaBHe 30BHIIIHBOCKOHOMIUuHE MiAnpueMcTBo «CraByTud-Crasby
3BepHynoca 1o KoucrurymiiHoro Cyny VYkpaiHu 3 OpoXaHHSIM TIyMaduTH cT. 124
Konctutymii Ykpainu Ta 3akon «lIpo MDKHapogHuW KOMEpLIMHUN apOiTpax».
[TignpreMCcTBO 3aMMUTYBANIO, YU MISUIBHICTE MIKHAPOIHOTO KOMEPIIMHOTO apOiTpaskHOTO
cyny ipu ToproBo-nmpoMucIIoBii manati YKpainu, IKUi i€ Ha IMiJICTaB1 I[bOTO 3aKOHY, HE €
JieJieTyBaHHSIM a00 MPUCBOEHHSAM (PYHKIIIN cyay. 3asiBHUK MOCUJIABCSA Ha PIIICHHS I[HOTO
cyny npo ctaraeHHs 3 «CnaBytud-Cranby Ha KOPUCTh 1HO3€MHOI KOMITaHii 1 CTBEp/)KYyBas,
110 TAaKHWH CITIp HE HAJIGKUTH JIO KOMIIETEHIIIT apOiTpakHOTO CYy, OCK1IbKH BiH HE BXOJUTh
110 Cy/1I0BO1 cucTemMu YKpainu [4].

[I{o6 BHpIMHTH IO KOJi3i10, EKCIEPTH MPOIMOHYIOTh BKIOYNTH 10 KoHcTuTyIii
VYkpainu HenepkaBHI Cylld, CTBOPEHI 3a CHEIIAIbHUMHU 3aKOHAMH, K YaCTUHY CHUCTEMU
CyIiB, IO 3AIMCHIOIOTH TpaBocyaas B Ykpaidi. Lle momomoske yCyHYTH CyNepedHOCTI B
3aKOHOJ/JABCTB1 Ta CTBOPHUTHb YMOBH I MpaBocyAas y cdepi rocrnomaproBaHHs. Takox
IIPOIIOHYETHCS TONIMPUTH HAa TPETEHWCHhKI CYyAM TapaHTii HE3aJeKHOCTI Ta IPaBOBOI
3aXUIICHOCTI CYAIIB, sIKi iepeadaueHi 3akoHoM «IIpo cymoycTpiii Ta cTaTyc CyamiBy.

BucnoBok. OTxe, TpeTeHChKi Cynu B YKpaiHi € BaXXJIUBUM €JIEMEHTOM IPaBOBOI
CUCTEMHU, fAKI JTO3BOJSAIOTh €()EKTUBHO BUPINITYBATH CIIOPH MIDK CTOPOHAMH, 3MEHIITYIOYU
HaBaHTaXEHHs Ha nepxkaBHi cynu. [Ipuitnatrsa 3akony Ykpainu «IIpo TpeTtelchbki cyam» y
2004 pomi 3abe3medmsio MPAaBOBY OCHOBY I JISUTBHOCTI TPETEHCHKUX CYIIB,
BPETYJIIOBABIIM TUTAaHHS iX CTBOPEHHS, KOMIIETCHIII Ta TOPSJIKY PO3IIISAY CIOPiB.
BoaHowac, y mpakTHIll 3aCTOCYBaHHS TPETEHCHKUX CYAIB BHUHHMKA€ HHU3Ka MPOOJEM,
OB’ SI3aHMUX 13 HEJIOCTATHHOK) Y3TOJKEHICTIO 3aKOHOJJaBCTBA Ta HASBHICTIO MPOTAIHH, IO
MPU3BOAUTH JO KOJMI3iii 1 HEOMHO3HAYHOCTI y BHpimieHHI cmopiB. [lonmpu Hemomikwy,
TPETEUCHhKI Cyau 3a0e3MedyloTh OMEPAaTUBHHUMA PO3TJSL CIpaB, KOH(IICHIIHHICTH Ta
MOXJIMBICTh MPEACTaBHUIITBA 0€3 OOOB’SI3KOBOT y4acTi aJBOKATIB, L0 POOUTH iX
e(heKTUBHOIO aIbTEPHATUBOIO JJI BUPIIEHHS KOH(IIKTIB y pi3HUX cepax.

Chnucok BUKOPHCTAHHUX 2KepeJl.
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IIyxa Mupociaasa
BikTopiBHa, cTy1eHTKA
rpynu [1b-22-1,

HHIIT npaga JlepxaBHOro
MOJIaTKOBOT'O YHIBEPCUTETY
HaykoBuii kepiBHUK:
KotoBuu 1.0., x.10.H.,
JOTEHT Kadeapu IUBUIBHOTO
1paBa Ta Mpouecy

AKTYAJIBHI IPOBJIEMHU CYJJOBOI'O 3AXUCTY HIMBIUIbHUX ITPAB
B YMOBAX BOEHHOI'O CTAHY

[TuTaHHS TUBUIBHO-TIPABOBOT'O 3aXUCTY B CYJOBOMY MOPSJIKY SK 0COOIMBOI (hopMu
3aXMCTY B IIMBUIBHOMY IIpaBi € BKpail aKTyaJlbHUM, IO OCOOJHBO 3yMOBIIIOETHCS
IPOBEJICHHSAM Cy/I0BO1 peopMu B YKpaiHi, €BpOMEHCHKOIO 1HTETpalliel0 YKpainu B chepi
npaBocysi. bulbiol 4yTIUBOCTI IFOMY MMUTAHHIO TO/IA€ TAKOXK 00CTaBUHA, KA BIUTMHYJIA
Ha pEeryJIOBaHHS BCIX MPAaBOBIIHOCHH B YKpaiHi, 1 Ii€l0 00CTaBUHOIO € Jisi TIPABOBOTO
PEXUMY BOEHHOTO CTaHy.

VY po3pi3i 3aXHCTy MUBUILHUX MPAB Y CYyJI0BOMY MOPSIAKY CIiJ 3rajlaTd Ipo Te, 10
npiopuTeTHE Mictle cepea (opM 3aXHCTy MpaB JTIOAMHU HAJIEKUTH CAME CyIOBOMY 3aXHCTY,
3akpimieHomy B cT. 16 [{uBinbHOrO KOMeKcy Ykpainu. L crarTa BU3HAYa€e Taki ciocoOu
3aXUCTy IMBUIBHMX TpaB Ta I1HTEpeCiB, SK BU3HAHHA TMpaBa, BU3HAHHS MPABOYUHY
HEJIIICHUM, TPUMYCOBE BHKOHAHHS OOOB’S3KYy B HATypl, BIAIIKOAYBaHHS MOPAJIbHOI
mkoau tomo [1, c. 218; 2].

3anpoBaKEHHS] MPABOBOTO PEXKHMY BOEHHOI'O CTaHY BIUIMHYJIO Ha poOOTY BCi€i
CyIOBO1 cucTeMu 3araioM. [IpoBeneHHsT CyOBUX MPOIECIB Y 3BUYHOMY PEXUMI poOOTH
CTaJIO HEOE3MEYHNM Yepe3 MePMaHEHTHY 3arpo3y paKeTHUX OOCTPLIiB Ta HASBHOCTI IHIITUX
HeOe3neK, 0COOJIMBO y pEerioHax, siKi 3HaXOJAThbCsl OJM3BKO A0 (PpoHTOBOI JiHII. Biarak
ocobm 3a3HaaM OOMEXEHh MpaBa Ha CYJOBUN 3aXHCT YK€ B TOMY acIeKTi, IO CYI Yy
MICIIEBOCTI, J€ Il 0COOM TPOXKHBAIOTh, MOXE IPOCTO HE (YHKI[IOHYBATH dYepes
HEMOXJIUBICTh 3JIMCHIOBATH MpaBoCylas (pylHyBaHHA OyaiBeNb CYIIB, BIICYTHICTb
CYIJIB, 5IK1 BUiXaJIM 32 KOPJOH, 3HUIIIEHHS! TPAHCTIOPTHOTO CHOJYYEHHS TOIO). Y 3B’SI3KYy
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3 uuM 3akoHOM Ykpainu «IIpo npaBoBHii pe:kUM BOEHHOTO CTaHY» Mepe0adyeHo, 110 y pasi
HEMO>KJIMBOCTI 3A1MCHIOBATH IPABOCY/S CYAaMH, SIK1 A1IOTh HA TEPUTOPIi, Ha AK1H BBEAEHO
BOEHHUHM CTaH, 3aKOHaMU YKpaiHM Moxe OyTh 3MiHEHa TepUTOpiajibHA MiICYAHICTh
CYJIOBUX CHPaB, L0 PO3IJISIIAIOTHCS B IUX CyAaX, ad0 B YCTAHOBIECHOMY 3aKOHOM MOPSAKY
3MIHEHO Miclie3Haxo/keHHsl cyaiB. Bnacue, BepxoBuum CyaoM omyOJlIKOBaHO HH3KY
pO3NOpsAIKEHD, TOUMHAOun 3 Oepesns 2022 poky, Mpo 3MiHY TEPUTOPIAJIbHOI MIJCYAHOCTI
JESKUX CYAIB 1 CpaB, BIAHOBIEHHS TEPUTOPIAIbHOI MIJICYAHOCTI CY/IB Ta CIPAB, @ TAKOXK
BIITEpPMIHYBaHHS TaKOTr'O BiIHOBIEHH [3; 4].

[locTifiHi ymapu 1O eHepreTvill YKpaiHM TakOoX BHECIU 3MIHM J10 31MCHECHHS
MpoLeCy CYI0YMHCTBA. 30KpeMa Bxke nepeadaueHa HopMma Ipo Te, 0 B yMOBaX BOEHHOTO
CTaHy y pa3l 3HECTPYMJICHHS EJICKTPOMEPEKi CyAy UM HACTaHHS IHIIMX OOCTaBUH, SIKi
YHEMOKJIUBIIIOIOTh (PYHKIIOHYBaHHS €IMHOT Cyn0BO1 1HGOpMALITHO-KOMYHIKaIHHOT
cuctemMu abo il okpemoi migcucreMu (MoayIs), o 3ade3nedye OOMIH TOKYMEHTaMU, CYJ
MOKE BpydaTH 0c00i1, sIka 3apeecTpyBajia €JICKTPOHHUN KaliHeT, Oy/b-sKi JOKYMEHTH Y
cIpaBax, B SIKHX Taka oco0a 6epe ydacTb, y nmaneponiit popmi. 3arajioM ciaijf 3a3HaUUTH, 11O
CyOy AaKTHBHO BHKOPHUCTOBYIOTH 3rajlaHy KOMYHIKAIIfHy CHCTeMy, KOTpa 3Ha4HO
NOJIETIIy€e 3a0€3MeUeHHs TOKYMEHTOO00Iry, MPUCYTHOCT] YYaCHUKIB CITPaBU Ha 3aCiIaHHAX
tomto [5]. Tak, cyyacHi TeXHOJIOT1l 3HAYHO JIONOMAaralTh 0cob0am peani3oByBaTH CBOE
IPaBO Ha CYAOBUI 3aXUCT Ta MPaBO Ha CIpaBeAJIMBUI Cy. 30KpeMa MpaBo Ha 3BEPHEHHS
710 Cy/ly MOKHA peai3oByBaTH 3 JOMIOMOT'0I0 MOyJsl « ENEKTpOHHUM Cy», a TUCTaHIIHHA
y4acTh y CYJOBUX 3aCIIaHHSIX MOKJIMBA 3aB/ISIKA MOAYIIO BiIEOKOH(EPEHII3B  SI3KY.

[Ilomo MOMOBXKEHHS Ta MOHOBJICHHS CTPOKIB Yy 3B’SI3Ky 3 00CTaBUHAMH BOEHHOTO
CTaHy, TO 3a3BMYail 3a 3BEPHEHHSM CTOPOHU MPUYUHU TMPOMYCKY CTPOKY BHU3HAIOTHCS
MOBaXKHUMHU, IOHOBITIOIOYH YU MPOAOBXKYIOUN MPOMYIIEHU TpolecyanbHui cTpok. OmHaK
a0OCOJIFOTHO TPAaBWJILHUM TaKuUW TMIiAX1J BU3HATH HEMOXJIMBO, a/pKe 3a BIICYTHOCTI
HEOOXITHOCT1 JIOBEJICHHsSI Ta OI[IHIOBAaHHS CYyJIOM IHJIMUBIAYyaJIbHOTO BIUIMUBY OOCTaBHH
BOEHHOT'O CTaHy Ha yYaCHHMKa CIPaBH, MOXYTb OyTH TOPYIIEHI MpaBa MpOLECyaTbHOTO
OTIOHEHTA, HAIIPHUKJIa/1, Ha BUKOHAHHS CYJOBOTO pimeHHs. Tak, 3’ siBUacs MO3HUllisg Mpo Te,
o caM (hakT 3arpoBaHKEHHS BOEHHOTO CTaHYy HE MOJKE O€3Mocepe/IHbO OYTH TTOBAYKHOIO
MPUYHHOIO TIPOITYCKY CTPOKY, TOMY B KOXKHIN CUTYyarlii moTpiOHO 3Ba)KaTh Ha MPUYMHHO-
HACJIKOBHM 3B’S30K MK TIPOIYCKOM 0CO0O0I0 TPOIECYaIbHOTO CTPOKY Ta (akToM
3aMmpoBaHKCHHS PEKUMY BOEHHOTO CTaHY.

B koHTekcTi cT. 6 €Bpomnenchkoi KOHBEHIlI 3 MpaB JIIOAWHH HEOOTPYyHTOBaHE
MOHOBJICHHS TMPOLECYATbHUX CTPOKIB TaK CaMO MOXE BBaXXKATHCS MOPYIICHHSIM
KOHBEHIIIIHOTO CTaHJapTy MpaBa Ha crpaBeiuBuii cya. Came ToMy Cy/ld TOBUHHI 3aBXKIU
po3risanatd (HakT 3ampoBaKEHHS PEXUMY BOEHHOTO CTaHy IHAMBIAYyalbHO B KOXKHIM
CIpaBi, OCKUTBKH B OJTHOMY BHITQJIKy II€ MOIJIO CTPaBJli CTaTH ISl OCOOW TEPENIKO00
peari3oByBaTH CBOi MpaBa, a B IHIIOMY BHUIAJKy 0co0a MOXE BHUKOPHUCTOBYBATH IO
o0CTaBHUHY JJIS BUMPABAAHHS CBO€1 HEHAJICKHOT MOBEIHKH [6, c. 198].

CX0Xy M0 TMO3HWINi MO0 MPOIECYaTbHUX CTPOKIB Yy IHUBUIBHOMY CYJOYMHCTBI
c(hOpMOBaHO MO3UIIIIO TPO BIAKIACHHS CIIPaBH, aJKe caM 1o cobi (HakT 3ampoBaHKEHHS
PEKUMY BOEHHOTO CTaHy HE € 0e33amepedyHOol0 MiACTaBOIO JJIS BIAKIAACHHS CIpPaBU 3a
KJIOTIOTAHHSIM 3asBHHUKA. 3asBHUK TIOBHHEH OOTPYHTYBATH MPUINHHO-HACIIIKOBHI 3B’ 130K
MDK (aKTOM pEeXUMY BOEHHOTO CTaHy Ta BiIKIaaeHHsM crpaBu. [lpu mpomy, cygoBa
JUCKpPEIIisl 010 OI[IHKK OOCTaBHH, SIKI HE JIal0Th MOXJIMBOCTI 0CO01 MPUNUHATH Y4acTh y
Cy/JIOBOMY 3acCiJlaHHI, Ha MPEAMET iX MOBaXXHOCTI UM HEMOBAXHOCTI HE Ma€ aOCOIIOTHUX
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Mex. Cyq Mae BpaxOBYBaTU KOHKPETHY CUTYallll0 Ta OOIPYHTYBaHHSI OCOOH, SIKa IPOCUTH
CYJl BIAKJIACTU CYJIOBUN PO3TJIsi, OOTPYHTYBaHHS HE Mae OyTH aOCTpakTHUM, a 0OCTaBUHU
MOBHHHI OyTH HAJIE)KHO MIATBEpDKEHI [6, ¢. 196-197].

[Tpo6reMoto mocTano i muTaHHS MPO Te, IO HABITh SKIIO i 0co0a Xoue pearizyBaTh
CBO€ MPABO Ha CYJIOBHI 3aXKCT 1 Ma€ 3MOTY 11€ 3p0OUTH, BOHA HE Ma€ JIOCTATHHOI JJOKa30BOT
6a3u ams poro. MoBa #jie mpo MPaBOBCTAHOBIIOIOY1 JOKYMEHTH. 30KpeMa HEOTHOPa30BO
3MIACHIOBAIMCS PAKETHI aTakd Ha >KUTIOBI OyIMHKH, BHACIIAOK YOTO KHUTJIO JIIOJEH
CTpaXJaJI0 BHACHIAOK ynapiB ab0 B3araji pyHHYBaJloCs, 1 4acTO TPaIUISJIOCS TakK, IO
JOKYMEHTH, fKi MaroTh IOPUIUYHE 3HAYCHHS, HANpUKJIaA, Ui BCTAHOBIEHHS IIpaBa
BJIACHOCTI, 3HHUIIYBAIHCS PAa30M i3 ®KHUTIOM. Lle 3ymMoBHITO Mpotiec 3BepHEHHS TPOMAJISH J10
JIEP’)KaBHUX CTPYKTYP 3 METOIO BIIHOBJICHHS WX JIOKYMEHTIB, II0 TaKOX 3aiiMae MeBHUH
yac.

be3yMOBHO BHHUKAIOTh TaKOX 1 MATaHHS 3 yCiM, IO TIOB’S3aHO 3 TEPUTOPIAIBHUM
PO3MINIEHHSIM Ha TUMYAacOBO OKYIOBAaHUX TEPHUTOPISIX, OCOOIUBO MiCIE3HAXOHKCHHIM
MaiiHa 0c10 Ta BIICYTHICTIO MOKJIMBOCTI BUMHEHHS BUKOHABYUX /11 HA TAKUX TEPUTOPISIX.
Jloctynm 10 MailHa Ha THMYAacOBO OKYIOBAaHHUX TEPHUTOPISIX OOMEXKCHHIA, dYepe3 IIo
BUKOHABYI Jii 3 HUMU 3[IHCHUTH HEMOXJIMBO, a caM 3aKOH BH3HAyae€, M0 Mix 4ac il
NPaBOBOTO PEXKUMY BOEHHOTO CTaHy JCsKi PIIEHHS B3araji HE MOXXYTh BUKOHYBATHCS
Cy0’eKTaMH 3IIMCHEHHsS BHKOHABUOTO NPOBA/DKCHHA. Hampukianm, 10 Takux pilieHb
HajeXkaTh Ti, J€ OOpPXHUKOM BHCTYMAa€E MIAMPUEMCTBO OOOPOHHO-TIPOMHUCIOBOTO
KOMILIEKCY, OpTraHW BIHCHKOBOTO YIpAaBIIHHSA, 3 €JHaHHS, BIMCHKOBI YaCTUHH, BHIIII
BIMCHKOBI HaBYaJIbHI 3aKJIaau TOIIO [7].

OTxe, MOXHa MIJCYMyBaTH, IO 3alPOBA/KEHHS MPABOBOTO PEXUMY BOEHHOTO
CTaHy CHOPUYMHWIO TIOSIBY HHU3KM BUKJIHWKIB, 3 SKHMHU CYAOBIM cHCTEMi JOBEIOCS
CTUKHYTHCS. Benuka KUTbKICTh 0ci0, K1 mepeOyBayiu 1 gani nepeOyBarOTh Ha TEPUTOPIi
VYkpainu, a TakoX Ti, SIKI 3HAXOASATHCS 32 KOPJAOHOM, MOTEPHAIOTh BiJl IEBHUX OOMEXEHb
MpaBa Ha CYJOBHMI 3aXHCT Ta MpaBa Ha CHPABEMJIMBHI Cyl 4epe3 HemependadyBaHICTh
CHOTOJIHIIITHIX 00CTaBHH. 3 YCIM THM, CyJ0Ba CUCTEMa aJanTyBayiacs 0 peasliii HaCKUIbKU
1Ie MOXKJIMBO. 30KpeMa CTaHOM Ha ChOTOJHI (DYHKIIIOHYIOTh MOJYJI, $IKi 3a0€3MeuyioTh
3MIMCHEHHS €JIEKTPOHHOTO CYJAOYHMHCTBA, a CYAU MPOJOBXKYIOTH (HOPMYBATH aKTyaJIbHi
MO3UIIii y crpaBax 3 OTJIsiy Ha 00cTaBUHU chorojeHHs. [lompu 1ie, amanTyBaTHCs 10 BCiX
mpo0iem, Kl ICHYIOTh ChbOTOJTHI HEMOXKIIMBO, @ TOMY CJIiJl POJIOBKYBAaTH BUBYATH YMHHI
MexaHi3Mu 3a0e3MeUeHHs MpaB Ta 3A1MCHIOBATH PO3POOKY MPOIMO3UIIii, SKi TOTOMOTIH O
YHUKHYTH OOMEKEHHS [IUX TIPaB.
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JOLEHT Kadeapy HUBUIBHOIO IIpaBa Ta MPOLECY

BU3HAUYEHHS MICLSI TIPOKUBAHHS JUTUHU B YMOBAX
BOCEHHOI'O CTAHY: AHAJII3 IHIIUX ICTOTHUX OBCTABHH 3A CT. 161
CK YKPAITHHA

3 moYaTKOM MOBHOMACIITAOHOTO BTOPTHEHHS POCii Ha TEPUTOPiI0 YKpPATHU CYTTEBO
30UTBIIUIIACH KUTBKICTh CIMEHHUX CIOPIB II0JI0 BUSHAYCHHS MICIS NMPOKUBAHHS JUTHHHU.
OcHoOBHa pUYMHA - peajbHa 3arpo3a >KUTTIO Ta 3J0POB’ 10 JIITEH, SIKi Ha JaHUH Yac ICHYIOTh
B KpaiHi. BHacmiok BiitHU MIUIBHOHU AITEH BUIXadW 3 OJHUM 13 OaThKIB 3aKOPI0H, a00 XK
3MIHWJIM PET10H B MEKaxX caMoi kpaiHu. TakuMm 4WHOM, JOCUThH YacTO BUHUKAIOTH CUTYaIlii,
KOJIM 0aTbKU HE MOXKYTh TIMTH 3TOU MO0 MICIIsl TPOKUBAHHS TUTHHHU.

CimMeiiHe 3aKOHOJJAaBCTBO Y KpaiHu nependavae, Mo y BUMaIKaxX KoM 0aThKO Ta MaTh
MaJIOJITHBOT JUTUHHU HE JTIAIUIN 3TOJIH MO0 TOr0, 3 KM 13 HUX BOHA Oy/1e MPOKUBATH, TO
CITip MOK€ BHPILTYBATUCS OPTraHOM OIIiKU Ta MIKITyBaHHsS abo cynom. [Ipu nbomy, Gepetbest
70 yBaru CTaBJICHHS OaThKIB /10 BUKOHAHHS CBOiX OAaThKIBCHKHX OOOB'SI3KIB, O0COOHMCTa
MPUXWIBHICTD JUTHHU 10 KOJKHOTO 3 HUX, BIK JINTHHH, CTaH i1 37I0POB's Ta 1HII 0OCTaBUHH,
10 MaroTh icToTHe 3Ha4eHHs (cT. 161 CK Ykpainn) [1].

VY 1poMy acIekTi IIKaBOI € KaTeropis «iHIII OOCTaBUHH, IO MAalOTh ICTOTHE
3HaueHHs». Tak, BepxoBuuit Cyx y mocranoBi Big 7 mrotoro 2024 poky y cmopasi
Ne638/4539/22 (npoBamxenuss Ne61-14676¢823) BU3HAYMB, 1O O IHIIUX OOCTaBUH, IO
MaloTh ICTOTHE 3HAYCHHS, MOJXHA BIJIHECTH: OCOOMCTI SIKOCTI OAaThKIB, BIIHOCHHH, SKI
ICHYIOTh MDK KOXHHM 13 0aThKIB 1 JUTUHOIO; MOXJIMBICTh CTBOPEHHS JUTHHI HAJICKHUX
YMOB [JJii BUXOBAHHS 1 PO3BUTKY; CTaH 370pOB’S JWTHHH, CTaH OC3MEKH TUTUHU
(MOXJIMBICTH CTBOPEHHS JUTHHI OC3MIEYHUX YMOB JIJIS )KHUTTS Ta PO3BUTKY) TOIIO [2].

AHani3 cyJ10BOi MPAKTUKH CBIIYUTH, 10 3BAYKAIOUM HA BOEHHI i1, 1110 B11OYyBaIOTHCA
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B KpaiHi, M 4Yac BU3HAYEHHs MICIsl NPOXKMBAaHHS MAJONITHBOI JUTUHU CYAM Jenail
yacTille BpaxoBYlOTh (akTop Oesnexku. Tak, y cmopasi Big 14 uyepBHs 2023 poky
Ne760/31518/21 (mpoBamxenHss Ne61-5668cB23), 3 ornsay Ha BBEIECHHA B YKpaiHi
BOEHHOTO cTaHy, BepxoBamii Cyn HaroilocuB Mmpo T, M0 BHUPINIYIOYHA CIOPH, SKi
CTOCYIOTBCS TIpaB Ta IHTEpECiB JAWTHHH, TEPUIOUYEPTOBUM 3aBIaHHSIM JCPKaBU €
3a0e3reycHHs 11 Oe3MeKHu i mpaBa Ha XKHUTTA [ 3].

Ax npuxnan, y xoBTHI 2022 poky OCOBA 1 3BepHYBCS 70 Cyay 3 IO30BOM [0
OCOBA 2, npo BU3HaUYCHHS MICIIsl MPOKUBAaHHS TUTUHU. [lo3nBad Bka3zyBaB, 110 Ha JICHb
MTOJTAHHSI TTO30BY, BiH Pa3oM 3 JIUTHHOIO TIPOYKUBAE Y CBOET CECTPH Y M. 3amOpixoKs, KyIu
BUMYIIEHUI OyB nepeixaTu y 3B’ 513Ky 3 OKyHalli€ro pociiickkuMHu BilicbkaMu cMT. Kam' stHka
[TomoriBcekoro p-Hy 3amopizpkoi 00y, BigmoBimauka 3amuiiuiachk MOPOXKUBATH Ha
TUMYACOBO OKymoBaHiii Teputopii. Cyz, MOTOKYHOUYHUCHh 13 PIMICHHSAM TOMEPEIHBOT
IHCTaHI[Ii 3a3HaYMB, 0 B YMOBAaX BIMHU IPHU BUPILNIEHHI CHOPIB 100 BU3HAYECHHS MICIIS
IPOKUBAHHSA TUTHHU HEOOX1THO BpaXOBYBAaTH, 30KpeMa 1 0€31MeKOB1 MUTAHHS, TOMY ICTOTHE
3HAUEHHS Ma€ JOCHIDKeHHs Oe3MeKOBOi CHUTyalii Ta O0OMeXeHb, IOB A3aHUX 13
poBeICHHAM OOMOBUX J1H Ta iX HachiAKaMu. B cBoro uepry, 6aTbko CTBOPUB yc1 HEOOX1IH1
YMOBH ]Il TIPOXKWUBAaHHS, BHUXOBaHHS, HaBYaHHS, (I3UMYHOTO, PO3YMOBOIO, JYyXOBHOTO,
MOPAJILHOTO 1 COIIAJIBHOTO PO3BUTKY JUTHHU B OE3MEUYHOMY, HaJIHHOMY 1 CTaOUTBHOMY
cepenoBuili. B TOH dYac MaTH JWTHHM 3ajUIIAIACh IPOKUBATH Ha OKYIOBaHIN
pociiicbkuMH Bilicbkamu Teputopii y cMT. Kam’snka IlonoriBcbkoro p-ny 3anopisbkoi 001.
BC, moromxyro4uch 13 BUCHOBKOM amNeNsIiiHOTO CyIy, BU3HAYMB MICIE MPOKUBAHHS
JTUTUHUA 3 OaThKOM, 3 ypaxyBaHHsSM O€3MEeKOBOi CHUTyallil, Ta SKHAWKpalux 1HTEpeciB
autunu [4].

Otox, Bepxouuit Cya BU3HaB, 10 BU3HAYEHHS MICLS TMPOXKUBAHHS IUTHHHU 3
0aThbKOM € HaWOIIBII JOIITLHUM, BPAaXOBYIOUH 0€3MEKOBY CUTYAIlIIO Ta MMJAKPECIIHUB, 110 B
yMOBax BIMHM OCOOJMBY yBary ciiJ NPUIUIATH MUATAHHAM O€3MEeKHU, 30KpeMa BILIUBY
0OMOBHX JI1 1 IXHIX HACIIJIKIB JUUIS )KUTTS Ta 370POB'Sl JUTHHHU.

Taxox, y kBiTHI 2021 poky OCOBA 1 3BepHynacs a0 cyay 3 nozoBom 10 OCOBA 2,
PO BU3HAYCHHS MICIIS MPOXXUBAHHSA Ta BiAiOpaHHs MaIoNiTHROI nuTHHU. [locuianack Ha
Te, 10 0aThbKO CaMOBUIBHO 3a0paB JOHBKY 1 BOHA IIPOKUBAE Pa3oM 3 HUM. Biamosigay mo
CIIpaBi MMOJIaB JIOJIaTKOBI MOSICHEHHS Ta IMOBIJOMMB, 110 JUTHHA IPOKUBAE pa30M 3 HUM Ha
teputopii BankiBcbkoi rpomanu boromyxiBcekoro p-Hy XapKiBChbKOi 00J., OCKUTBKH
MPOXKMBAaHHS y M. XapKOBi, pa3oM i3 MaTip’10, Hapa3i € HeOE3MeYHUM Ta HE BIIMOBITAE
SKHAWKpaluM 1HTepecaM JUTHHH. | Xoda cyau TMomepeaHixX I1HCTaHIIH BCTaHOBUJIN
(akTUYHO PiBHI YMOBH MPOXKMBAHHS, CTBOPEHI KOKHUM 3 0aThKiB, HASBHICTH JOXOJIB y
KOXHOTO 3 0aThKiB, KOJIETISI CY[JIIB B3sjIa /10 YBard HAasiBHICTH OUIBII CTAIUX COLIabHUX
3B’SI3KIB AUTHHH 32 MICIIEM MPOKUBAHHS OaThKka (30Kpema, OCBITHIM mpoIec), a TaKox
Oe3mnekoBuii (pakTop, Ta BU3HAUMIIA, [0 HAWKpAIl IHTEpEeCH AUTHHHU OyayTh 3a0e3medeHi
nusixom BupimeHHs cropy Mixk OCOBA 11 OCOBA 2 mo10 Mictisi Mpo>KUBaHHS TUTHHH,
[IUISIXOM PO3MOLTY 0aThKIBCHKOTO Yacy Ta BU3HAUCHHS, JI€ NUTWHA Ma€ mepeOyBaTH il
(b13MYHOI0 OMIKOIO 1 MPOKUBATH: 3 OATHKOM 3a MICIIEM MOTO MPOKUBAHHS 3 MOHEIIKA 3
09:00 roa. mo ’satauUIIO 14:00 rox.; 3 MaTip 10 3a MICIeM ii pOoKUBaHHA 3 1’ aTHUII 3 14:00
roja. a0 nonenaiaka 09:00 rox [5].

ITpu oriHIl Ta BU3HAYCHH1 HAMKPAIUX IHTEPECIB IUTHUHH M1JIATal0Th BpaXyBaHHIO 1
i1l 0a30B1  €JEMEHTH: MOTJSAU JUTUHHU, IHIAWBIAYAJIbHICTh JUTHHU, 30€peKEHHS
CIMEMTHOTO OTOYCHHS 1 MIATPMMAHHS BIJIHOCHWH, IMKJIyBaHHS, 3aXUCT 1 Oe3mneka JUTHHH,
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Bpa3/IMBE MOJIOXKEHHS, MPAaBO JTUTHHHU HA 3J0pPOB S, IPAaBO AUTHHHU Ha OCBITY (MOCTaHOBA
Kacamiitnoro nuBuisHOTO cyay y ckiaiai Bepxosnoro Cyny Bin 04 cepnust 2021 poky y
crpasi Ne 654/4307/19 (mpoBamxerns Ne 61-19210¢820) [6].

Tak, y Bepecni 2022 poky OCOBA 1 3BepHyBcs 10 cyay 13 no3oBoMm 10 OCOBA 2
PO BU3HAYCHHS MICIISI IPOXKUBAHHS AiTed 13 6atbkoM. [1030BHA 3asiBa MOTMBOBaHA THUM,
mo Binmoinauka nepemikoakae y CHUIKYBaHHI 3 JITbMU Ta iX BHUXOBAaHHI, OCKUIbKH
BUixana 3 Ykpainu no Pecny6niku Ilonbiia pasom 3 nitbMu. Tam He cTBOpHMIIA HAJNIEKHUX
YMOB ISl TIPO’KMBAaHHSA, HE MPHIUIIE JOCTaTHBOI yBaru Ta Aorisany nitsaMm. I[lo3uBadu
3a3HauaB, 10 MPoXUBae y M. ['opoaky XmenbHUIIBKOT 001., /Ie HE BeIyThCs aKTUBH1 O0MOB1
1ii, a TOMy € BCl YMOBH JIsl IOBEPHEHHS JITEeH 10 YKpaiHH.

Opnak, cyn mepuioi 1HCTaHINT BIIMOBUB Yy 3a/JI0BOJIEHHI MO30BY, OCKUIBKHM OpraH
OITIKM Ta MIKJIyBaHHS HaAaB iHGOPMAIIIIO 3 LIEHTPY COLIaIbHOI OMiKK Y M. binomy JyHaiiii
Pecny6uika Ilonbia mpo Te, 1o MaTu 3 4yacy nepeizy moBHICTIO BUKOHYE CBOi 0aThKIBChKI
000B’s13KH1, HAMaraeTbcs 3a0€3NeYUTH JITIM HalKpalll yMOBU NPOKUBAaHHA, Oepe y4acTh y
noi3kax 3 JIThbMHU, 3a0e3reuye iM HaJeXHUW TOrJisia 1 0e3meKky, BiamTyBajga JITed 10
IIKOJIM, TI00 BOHHM MaJId MOXJIMBICTH CHIJIKYBAaTHCh, BUBYAIOUU IMOJIBCHKY MOBY, OJHA 3
JOHBOK 3apaxoBaHa JI0 JOMIKIIBHOTO HABYAILHOTO 3aKjiaay. MaTH OCTIHHO KOHTAKTYeE 3i
IIKOJIO0, B TOM Yac sik 0aThKO - HE BUXOJIUB Ha KOHTAKT.

Bumoru Ilo3uBava He miATpUMaB TaKOX amesAIIAHAN Cyl, SIKUM PO3TJIs1aB MOAaHy
0aTbKOM areysAIiitHy cKapry. 3 oriisiay Ha Te, 10 MaJOJIITHI TiTH TOTISHYTi, MAIOTh XOPOIITi
YMOBH JJIsl TIPO’KUBAHHS 1 BIIBIAYIOTh OCBITHI 3aKJIaJId 32 HOBUM MICIIEM MPO>KHBAHHSA,
MOKpAIIMBCS 1X €MOILIMHUI CTaH, KOJIETis CYIJIB ameNsiiifHOro cyay MOCTaHOBMIIA, IO
M030B 0aThKa HE 3aJI0BOJICHO MPaBOMipHO [7].

Takum unHOM, Cya, OKpIM O€3MEeUHUX YMOB, TAKOX B3sIB JI0 YBaru Te, 110 Mepei3a 3a
KOPJOH CHpHUsiB 3a0€3MeUeHHI0 CTA0LILHOTO €MOIIMHOTO CTaHy JITeH, a MaTH HaJeKHUM
YUHOM BUKOHYBaJIa CBOi OAThKIBCHKI OOOB’SI3KM, CTBOPIOKOYH JITSM XOPOIIl YMOBHU JJIs
POKUBAHHS Ta PO3BHUTKY, 30KpeMa, 3a0€3MEeUMBIIM iX HAaBYaHHS Yy MICIIEBUX OCBITHIX
3aKjajax Ta IHTEeTpalliio B HOBE CEPEIOBHIIIC.

[lincymoByrOUH, CIIiA 3a3HAYUTH, MIO KIFOUOBUM E€JIEMEHTOM, IIO0 BPaXxOBYETHCH Y
CIIopax Mpo BU3HAYCHHSI MICIIsI TPOKUBAHHS MaJIOJIITHBOI IUTHHH € «IHII1 OOCTaBUHH, IO
MaroTh ICTOTHE 3Ha4YCHHI». Hapasi cyqoBa mpakThKy Ha TJ1i BifHU B YKpaiHi CBIAYHTH PO
BOXJIMBICTh KPUTEPIiIO, KU BIUIMBAE HA PIIICHHS CyAy, - O€3MeKd NUTHUHU. Y IIHOMY
KOHTEKCTI CYJIH OPIEHTYIOTHCS Ha 3a0e3TleucHHs 0€3MeYHNX YMOB KUTTS, HAIC)KHUX YMOB
JUIS PO3BUTKY [ITCH, iX EMOIIMHWN CTaH, MOXJIMBOCTI JIJI1 OCBITH Ta EMOIIIMHOTO
OJaromoayyysi, HE3aJeKHO B TOTO, UM HIETHCS MPO BU3HAUCHHS MICIS MPOKUBAHHS B
Mexax YKpaiHu, 4u PO MPOKUBAHHS 32 KOPJAOHOM.

BBakaeTbes, M0 TakWK MiAXiT CYIIB € BHIpPABAAHUM 1 paIliOHATBLHUM, OCKLIBKH
Oesreka Ta 0Jaronoyydysi IUTUHHA TOBUHHI OYTH MPIOPUTETOM Yy OyAb-SIKHX YMOBaX, TUM
madye B yMOBaXx BiifHM Ta € OCHOBHUMH (DaKTOpaMH, SIKi CIIPUSIOTH TAPMOHIMHOMY PO3BUTKY
TUTHHH.
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Psi6xo €Bren OnexkcaHapoBHY, aCTIIPaHT,
HHI npaBa Jlep>kaBHOT0O TTOIaTKOBOTO YHIBEPCUTETY

TEOPETHKO-IPABOBA MOJEJIb TPOLEAYP IPUMUPEHHS B
OUBIVIBHOMY CYAOUYNHCTBI YKPAIHHN

[IpoTsirom TpuBasioro eramy pedopMyBaHHS CyIO0BOi BJIaJIH 1 CYJOYHMHCTBA TiJ] Yac
SIKOTO OYJ10 BUBYEHO 1 00TOBOPEHO HU3KY MOJIENICH MPUMUPEHHSI CTOPiH, aHaJIi3y iX IepeBar
1 HEJOJIKIB, MOXJIMBOCTEH IHTErpalii B CYIOBUM IMpoIeC albTEPHATUBHUX (Popm
BUPIIIEHHS TPaBOBUX CIIOPIB, OYyJI0 NPHUHHATO pimeHHs 3akpinutd B I{uBinpHOMY
npoliecyaibHoMYy Koaekcel Ykpaiau (nani — LITK Ykpaiaun) monoxxeHs 11010 BperyTtoBaHHs
cropy 3a y4acTio cyanai. BapTo 3a3HaunTH, IO 3aBAAaHHS BITYM3HSHOTO 3aKOHOJABIIS
MOJIATAJI0 B MOETHAHHI TEOPETHYHHUX 1 MPAKTUYHUX ACMEKTIB MPUMHUPEHHS CTOPiH, 1 AK
HACJIIOK, CTBOPEHHI IIUTICHOI Ta aJeKBAaTHOI Cy4acHHM peajisiM 1 moTrpedaM CHUCTEeMHU
MPaBOBUX BITHOCHH, OOYMOBJICHHX peaii3alli€l0 YHCICHHMX KOHIICTITIB MPUMHUPEHHS
CTOPIH Yy CyioBOMY Tporieci. Hackinbku BIanmocst po3poOuTH 1i€BY KOHCTPYKIIIIO CY/I0BOTO
MPUMHUPEHHS, TOKaXKe Tepiia emmipudHa 0a3a 3acTOCYBaHHS HOBOTO ITUBUILHOTO
MPOIIECYATHHOTO 3aKOHOJABCTBA. Y €IUHOMY JEP>KaBHOMY PEECTPi CYJOBUX PIIICHB YXKe
MOXHAa 3HAWUTH yXBaJIH, Yy SKUX CyJ, NMPU3HAYAIOUM MITOTOBYE 3acCilaHHs, 1HPOpMyeE
CTOPOHH PO HEOOXIAHICTh MACHMOBO TMOBIJOMHTH CYy PO OakaHHS BPETYJIIOBATH CIIIP
3a ygacTio cyaai. Yu yxBainu, y IKHX CyJ, OTOJIONTYIOYH IEPEPBY B MIATOTOBYOMY 3aCi/IaHHI,
3000B’513y€ CTOPOHHM y BCTAHOBJICHHWM TEPMIH BHU3HAYUTHCS 3 MOJKJIMBICTIO TPOBEICHHS
MIPOIETyPH BPETYIIOBAHHS CIIOPY 3a y4dacTio ¢yl [1; 2; 3].

Y Oynp-skomMy pasi, MiJ Yac OIIHKM HOBEJI 3aKOHOJABCTBA 1 MPAKTHKH iX
3aCTOCYBAaHHSI BaXJIMBO, 100 TeOpis 1 MpakTUKa HE Juile He Oynu BiIOKpemiieHl, abo
BUTICPEKAIIN OJTHA OHY, a, HABIIAKH, PO3BUBAINCS B €IMHOMY HAMPSMi — BIOCKOHAJICHHS
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MIPaBOBOr0 PETYJIIOBAaHHS IMPOLIECYaIbHOI ALSUIBHOCTI CyAy 1 0Oci0, 1m0 OepyTh ydacTb y
CIpaBi.

He mnperennyroun Ha OCTaTOYHICTh OCMHUCIEHHS LI€T MPOOJEMH, J03BOJIMMO COO1
BUCJIOBUTH HHU3Ky 3ayBaXEHb MO0 TPOMOHOBAHOI B IUBUIBHOMY MPOIECYaTbHOMY
3aKOHO/IABCTB1 Y KpaiHW MOJIENi MPUMUPHUX TPOLICAYD.

[lepiiie, Ha 10 BBaXKaEMO 3a HEOOX1THE 3BepHyTH yBary. [lossa y ctpykrypi HIIK Ykpainu
IJIaBU, Y SIKIA HIEThCS MPO BPETyJIOBaHHS CIOpPY 3a YYacTIO CYy/UIl, CBUTYMTHL IMPO CIIpOOU
(bopMyBaHHsI HOBOT'O IHCTUTYTY LMBUILHOTO MPOLIECYATIHHOTO MpaBa.

VY cydacHMX yMOBax IMpPaBOMIPHOIO € MOCTAHOBKA MUTAHHS IIOJ0 1HCTUTYyalli3aril
[MBUILHOT TPOIIECYaIbHOI MISUTBHOCTI, TOB’S3aHOiI 3 BPEryJIOBaHHIM CIOpPY, TOOTO
HEOOX1IHOCT1 HaJlaHHA I A1SUIbHOCTI NMEBHOr0 BHOPSAAKYBaHHS 1 (opmanizalii. Buroku
TaKOTO 3aKOHOJABUOTO PIllICHHS, HAa HAIll TIOTJISAI, HEOOXITHO IIyKaTH B MOTpebax camoro
CYCIIUIbCTBA, SIKE 3alliKaBjieHe He Jiuiie B e(eKTUBHINA poOOTI CyA0BOi1 CUCTEMH, alie 1 B
IKUPOKOMY BHOOP1 3ac001B 1 croc001B BUPILIEHHS TPaBOBUX KOHQIKTIB. [IpomoBxkyoun
MIpKYBaHHS B LbOMY HamnpsiMi, MOXHa JIATH BHUCHOBKY 1 IpO Te, IO 3aKpIIUICHHS
MOJKJIMBOCTEH BPETYJIIOBAHHS CIIOPY 32 YYacTIO CyIJi OOYMOBIIOE CTAaHOBJICHHS MEBHOI
MPaBOBOT KYJBTYpH 1 CEpEIOBHINA, a TAKOXK (GOPMYBAHHSI MPABUII MIOBEIHKU CYTy 1 CTOPiH
y IUBUTBHOMY TIPOIIECI.

Hactynne, Ha 1110 He0O0X11HO 3BepHYTH yBary. Miciie HOpM PO NPUMUPEHHS CTOPIH
y CTPYKTYp1 IUBUIBHOI MPOIIECYaTbHOT A1SIIBHOCTI.

Bb6auaerbcst, mo 1 npobiema Mae He nuiie TeopetudHe 3HadeHHs. L{I[IK Ykpainu
MICTHUTB TJIaBY, CIIEL1aJIbHO MPUCBSIUYEHY MUTAHHIM BPETYJIIOBAHHS CIIOPY 32 YYaCTIO CY/III.
BBaskaemo Takuii Miaxia 3aKOHOAABI B 11 YaCTUHI MPAaBMWIBHUM. 30CEPEIKEHHS HOPM,
o 6e3Mmocepe/IHb0 BU3HAYAIOTh MOPSIOK BPETYJIIOBAHHS CIIOPY B MEXaX OKPEMOi TJIaBH,
CIpHsi€ KOHIIETITYaIbHIM 3aBEPIIEHOCT] MPaBOBOI peryiaMeHTallli MPUMHUPHUX MPOLEIYD.
[Ipu nboMy 3akiiajieHi 3aKOHOJIaBLIEM OCHOBH MPABOBOI'0 PETYIIOBAHHS CXWJISHHS CTOPIH
70 MUPY, Ha HAaIly TYMKY, TOTPEOYIOTh KPUTHIHOTO OCMHUCIICHHS 1 IIEBHOT 3MIHHU.

BraxxaeMo, 1110 11€ 1aJIeKO HE ONTUMAaTbHE 3aKOHOAaBYE PIllICHHS. Y JTOKTPUHAIBHIN
IIPaBOBIH JIiTepaTypi BXKE BCE YACTIIIE MOXKHA 3HAWTH TBEPJKEHHS PO TE€, 10 BU3HAHHS
NPUMHUPEHHS CTOPIH OJHI€I 13 (QyHKIIH cyay OOYMOBIIOE TIOCTAaHOBKY HOBITHBOI
IpOOJEMATHKH OO0 MiClsd MPUMHUPHHUX IMPOLEAYP Y CHCTEMI IHUBLIBHOIO mporecy [4,
c. 114]. 3okpema, O. B. I'openpkuii 3a3Havae, 10 B MEXKax UBLIICTHYHUX PErIAMCHTIB
3’ SIBJISIFOTHCST HOBI, CIIEIIAIbHO BPETyJIbOBaHI MPOIIEYPH, METOIO SIKUX € peaizallis OaHiel
13 QYHKIIIH Cyay MO0 IPUMUPEHHS CTOPIH. Y 3B’S3Ky 13 IMM, HE MOXKHA HE IMOPYIIyBaTH
MUTaHHS MPO Te, IO I MPOIEAYPH SBISIOTH COO0K0 3 MOTISALY IX MICIS Yy CTPYKTYpI
[UBUTICTUYHOTO TMPOIECY: YH € BOHH CKJIAJOBOK0 YACTHHOIO SKOi-HEOyab cTamii
(HanmpuKkiaj, cTaiii NiArOTOBKU CHPABH JI0 CYI0BOTO PO3IJISIAY ), UM € CAMOCTIHHOIO CTa1€10
MPOILIECY, UM € BUJOM Cya0unHCTBA [5, c. 104-105].

Ha namy nymky, 3akpiruieHHS HOPM II0JI0 BPETYIIOBAHHS CIIOPY 3@ YYaCTIO CYJ/Ii B
po3aini «Ilo3oBHE IPOBaHKEHHSA» HE HAJIA€ MOXKJIMBOCTI OJTHO3HAYHO BHPIMIUTH IMATAHHS
PO MiCIie MPUMUPHUX MPOIIEAYP Y UBUTBHOMY CYJOUYNHCTBI.

3aKpilIeHHs. HOPM 1010 BPET'YJIIOBAHHS CIOPY 3a YYacTIO CY1 YCEpeauH1 po3aiTy
«ITo30BHE MPOBAIKEHHI» MOXKE CTBOPUTHU XHOHE YSBJICHHS MPO T€, IO 1€ BCHOTO JIUIIIE
OAWH 13 eTamiB IMBUIBHOI TMPOIECYalTbHOI MISJIBHOCTI, MPUYOMY JajJeKo He
HaWBaXJIUBIIUK. Y 3a3HAYEHOMY pPO3/UIl 30CEPEIKEHI HOPMH TPO MHCHMOBI 3asBU
YYaCHUKIB CIpaBU, MPO BIAKPUTTS NPOBAKEHHS Yy CIpaBi, MIATOTOBYE MPOBAKECHHS,
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B1IMOBY II03MBaya BiJl M030BY, MUPOBY YT'OJly, PO3IJIsi]] CIIPABH IO CYT1, PIKCAIliI0 CYyI0BOTO
MPOLIECY, 3YIIMHEHHS 1 3aKPUTTS MPOBAHKEHHS y CIIpaBl, 3aJUIIEHHS 3as8BU 0€3 po3risay,
CYZIOBE PIllICHHSI, PO3IJIST CIIPABH B TTOPSIKY CIPOIICHOTO MTPOBAKEHHS, 3a09HHIIA PO3TIIA
COpaBH, OCOOJMBICTh TO30BHOTO MPOBA/KEHHA y COpaBax NpO  BU3HAHHSA
HEOOIPYHTOBAHMMHM aKTUBIB 1 iX BUTpeOyBaHHs. OTxe, MpaBuiia MO30BHOIO MPOBAKEHHS
CIpsIMOBaHi, TMepeAyciM, Ha BHW3HAUCHHS MOPSJKY PO3IJBIAY IMBUIBHUX crpaB. | 1ie,
0e3yMOBHO, MPaBUJIBHO. SIKe K 3HAUEHHS HaJa€ BPETYJIIOBAHHIO CIIOPY 3a y4acTIO CyAl
3aKOHOJ/IaBellb, BIJIBOJAYM I[I MpOLEAYpl MICIe MK CTalisIMU IIMBUIBHOTO IMPOIIECY,
3aJIMIIAETHCS HE 10 KIHIISI 3DO3yMUIHM.

Ha Ham normnsa, npuMupHi npoueaypyu HE MaroTh OyTH MPHUB’s3aHl A0 MO30BHOIO
NIPOBAJKEHHS, IKIIIO MH TOBOPUMO IIPO Te, 1[0 MPUMHUPECHHS CTOPIH MOXKJIUBE HA OY/Tb-sSIKil
CTail MUBUILHOTO TPOIECY. YPaXOBYHOYH MPABOBY MPUPOAY IHCTUTYTY BPETYIIOBAHHS
CIOpY 3a YYacTIO CYJJi, BBaXKA€EMO, IO BIH BCE K OUIbII OIM3BKUI 10 IHCTUTYTIB, 110
MaloTh 3arajibHe 3HAYCHHS JUISI BChOTO IMBUIBHOTO CYJAOYMHCTBA. Taki IHCTUTYTH
TpaauiliiHo po3ramosani B po3aut LIITK Ykpainu «3aranbHi Mog0KeHH», KyJIU BKIFOYEH1
MIOJIOKCHHSI PO IMBUIBHY FOPHUCAMKINIIO, CKIIaJl CyIy, YYaCHHUKIB TIpOIECy, JTOKa3H i
JI0Ka3yBaHHs, TpPOLECyalbHI CTPOKH, CYAOBI IMOBIIOMJICHHS, CY/JOBI BHUTpAaTH, 3aXOJ1
IPOLECYAIIBHOTO PUMYCY, 3a0€3MEeUeHHS TT030BY.

[I1e oHE MUTaHHS, SIKE BUMAarae, Ha HaIlly {yMKY, TAIbHOI YBary, — MATaHHS Ha3BU IJIaBU
1, BIOMNOBIZHO, 1i 3MICTOBOIO HAITOBHEHHS. BITUM3HAHMI 3aKOHOJABEIlb MIIIOB IIISIXOM
3aKpIIUIEHHS TUTBKU OJIHIET TPUMUPHOT MPOIIEYpY — BPETYJIIOBAHHS CIIOPY 32 YYacTiO Cyil. Y
TaKOMY pa3l JIOI4HO, IO JaHa IJlaBa Ma€ OJHOWMEHHY Ha3By. Alle uM € Taka (opma
BPETYJIIOBaHHS CIIOPY €MHO MOXKJIMBOIO, y SIKI pa3oM 31 CTOPOHAMU BUCTYIIAE 1 MOCEPETHUK,
CTIPUSIFOYHY TIONIYKY ONTUMAIBLHOTO BapiaHTy BHPIIIEHHsI CIipHOi cuTyariii? HaBith Ha mepimii
TOTJISIT, OYEBU/IHO, 1110 Hi.

CporosHi HampamboBaHI Pi3HI TPOILEAYPH BPETYJIIOBAHHS CIIOPIB, Cepeld SKUX
NPUIHITO BUOKPEMITIOBATH MEPETOBOPH, MTOCEPETHUIITBO, CYAOBY Meiallito, He3aleKHUN
EKCIIEpTHUII  BUCHOBOK, CIIPOIIEHUH  pPO3IJSA  CYAOM  NPUCSDKHUX, 1[0  Mae
pPEKOMEHIAIIHHNN XapaKTep, HE3alle)KHY OIIHKY Ha pPaHHIX CTalisX, peKOMEHIAIlIMHUI
apOITpaXk, OIIHIOBAIBHE IMOCEPETHUIITBO, PO3TIISA CIIOPY KEPIBHHIITBOM KOMIAHIN, IO
CIIEpeUaroThCsl, Ta 1HII. 3pO3yMiTI0, 10 B MEKaxX UBUILHOTO CYJOYMHCTBA HE BC1 3asBJICHI
BUJIY IPUMHUPHUX TIPOLIETYP MOKYTh 3HAUTH CBOE 3aCTOCYBaHHA. J{esiKi 3 HUX BCe K OinbIie
XapaKkTepu3ylTh cdepy albTepHATUBHOTO BHPIIIEHHA MpaBoBux cmopiB. I[Ipore
BOavyaeThCs, M0 00’ €HAHHS TPATUIIIMHOTO TIPABOCY IS 1 MPOIIEAYP AOCIIKYBaHOI chepu
CIPHUSITHME PO3IMIMPEHHIO MOXJIMBOCTEH CTOPIH IIOJ0 BpETyNroBaHHs cropy. Ocobwu, 1mo
OepyTh ydacTh y CHpaBi, MOBUHHI MaTH TMEBHUM HaOIp 3ac00iB 1 METOMIB JOCSTHEHHS
MPUMHUPCHHS.

VY 3B’s13Ky 3 UM, JOMJIEHO TOBOPHUTH HE JIUIIIE PO BPETYIIOBAHHS CIIOPY 32 yYACTIO
CYJUI1, IO B IPUHITUII € TUCKYCIHUM, a i y IIIIOMY TTPO IPUMHPHI TPOIIETYPH SIK TIPOIETYPH
JOCSTHEHHS IPUMHUPEHHS CTOPIH Y BXKE PO3IIOYATOMY CIOPI.

[TincymoByrourn HaBeACHE BHUIIE BApTO 3ayBaXUTH, IO mosBa y cTpykrypi LIIK
VYkpainu riaBu, y kil HaeTbCsa Npo BPETYIIOBAHHS CIOPY 3a YYacTIO CYJ/1, CBIAYUTH MPO
cripoOu (hOpMyBaHHSI HOBOT'O IHCTUTYTY LIMBUILHOTO MPOILIECYaAIbHOTO MpaBa. ¥ Cy4yaCHHUX
yMOBax IPaBOMIPHOKO € TIOCTAaHOBKA IIUTAHHSA IOJO0 IHCTUTyaji3alii MUBUIHHOT
MPOLIECYyaIbHOT MISUIBHOCTI, MOB’S13aHOT 3 BPEryJIOBaHHSM CIHOpPY, TOOTO HEOOXiIHOCTI
HaJaHHSA I JISUIBHOCTI TEBHOTO BHOPSAKYBaHHS 1 (opmanizaiii. Butoku Ttakoro
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3aKOHOJABYOr0 pINIEHHS HEOOXITHO WIyKaTH B MOTpedax camMoro CyCHuIbCTBa, SIKE
3alliKaBJeHE He Jinie B epEeKTUBHINA poOOTI Cy0BOi CUCTEMH, all€ 1 B LIUPOKOMY BHOOPI1
3ac001B 1 CIOCOOIB BUPILLIEHHS MPABOBUX KOH(DJIIIKTIB.
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HHI npaBa Jlep>kaBHOT0O 1TOIaTKOBOT'O YHIBEPCUTETY

HaykoBuii kepiBHUK

JI1000B MeHiB, K.10.H

JIOLIEHT, MOLIeHT Kadeapu HuBLIbHOTO npaBa Ta npouecy HHI npasa JlepxaBHoro
MOJIATKOBOT'O YHIBEPCUTETY

BUKOPUCTAHHSA AJIBTEPHATUBHUX MEXAHI3MIB BUPIIIIEHHSA
CIIOPIB Y COEPI BAXHUCTY ITIPAB CIIO’KMBAYIB

HesBakaroum Ha Te, 10 MOCTIIHUKH TPHUAUIIOTH yBary BHBUEHHIO MO3aCyJOBUX
Croco0iB 3aXKUCTy MpaB CIOXKHUBAYIB B YKpaiHi, a TAKOXK MOCUIIAIOTHCA Ha akTH mpaBa €C
JUIsE  pO3pOOKH  TPOMO3MIN IMIOA0 BIOCKOHAJIEHHS YKpPaiHCHKOTO 3aKOHOJ/ABCTBA.
BaxxmBo1o 0COOIMBICTIO CUCTEMU 3aXHCTY TIpaB criokuBadiB €C € mo3acy10Bi MeXaHI3MH,
SIK1 JTO3BOJITIOTH CIIOKMBayaM OTPUMATH BiIOBIIHY KOHCYJIBTAIlilO, TIOJATH CKapry, sKa
Oylne posTisiHyTa HE3alle)KHOI0 OpraHizaiiero, 1 3podutm 1ie  Oe3mocepeaHbo  abo
IUCTAHIIIHO.

VY cywyacHMX yMmoOBax IMporpama 3aKOHOJABYOTO 3aXUCTy MpaB croxkupadiB €C
IpyHTyeThcsl HAa HoBOMY mopsinmky neHHomy crnoxuBadiB [1], yxBanenomy 13 nmcromana
2020 p. Takum urHOM, TI€¥ HaKa3 MPECTABIsE 3aXKUCT NpaB croxuBadiB €C Ha mepiof 3
2020 o 2025 pp. BiamoBimHO 10 pyopuka «[locuieHHs CTINKOCTI CITOKUBAYIB JIJIsI CTAJIIOTO
PO3BUTKY». BiH Tako crpsiMOBaHHI Ha BUPIMIEHHS Oe3mocepeHiX mpoOaeM CrioKNBaviB
oo nanaemii COVID-109.

et ITopsimok AeHHMI Ma€ KOMIUIEKCHUHM IMAX1J, OXOIUIIOI0UM 1HII momTuku €C,
[0 MaloTh OCOOJHMBE 3HA4YeHHSA I CHoXKuBayiB. lle cBimuuTh Mpo HEOOXITHICTH
ypaxyBaHHS BUMOT 3aXUCTy MpaB CHOKHUBAYIB MIPU pO3pOOIl Ta peaizalii IHmux Oi3Hec-
TTOJIITHK.

16 rpynust 2020 poky €Bporeiickka KOMicisl pecTaBuiia cTparerito «@opMyBaHHS
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uuppoBOoro MaOyTHHOro €BPOIK», OMYONIKYBAaBIIM JBI MPOMO3MIII OO0 YIpaBIiHHS
uuppoBuMu nocayramu B €Bponeiicbkomy Coro3i. 3akoH npo Hu(ppoBl NOCIYTH MICTUTh
IBI HOPMaTUBHI npono3uuii: 3akoH npo uudposi nocayru (DSA) 1 3akoH npo uudposi
punku (DMA). OcHOBHUMH LUISIMU IIUX AKTIB € NMPOCYBaHHS (pyHAAMEHTAIbHUX MPaB Yy
IM(POBUX MOCIYrax 1 CHPUSHHA TEXHOJOTIYHUM I1HHOBAI[ISIM IIUIIXOM BCTAHOBJICHHS
CHUIBHUX MPaBUi AJs1 UM(POBUX MOCHYT. TOCTaYaIbHUKU MOCIYT [2].

3 ciuns 2022 poky HaOyna yuHHOCTI JJupekTruBa npo uudpoBUil KOHTEHT 1 MOCIIYTH,
npuiiHaTa B 2019 poiii B KOHTEKCTI iHiiaTuBH €auHoro nudpooro punky 2015 poky, mo6
Y3rOJUTH 3aKOHOJABCTBO JIep:KaB-WIEHIB LI0JI0 JOTOBOPIB IIOAO HU(PPOBOrO0 KOHTEHTY
(HampuKIaa, My3UYHUX 1 Biieo(ailsliB, eIEKTPOHHUX KHHT). , IporpamMHe 3a0e3MedeHHs,
Irpu Ta 1HIIe MporpamMHe 3ade3neyeHHs ) 1 Hudposi nocayru. CroxuBye 3aKkoH01aBcTBO €C
XapaKTEePU3YEThCS MOCTIMHUMU 3MIHAMHU, 110 BiAOYBAIOTHCS Ta MOB’sI3aHI 3 MPUUHATTIM
HoBuX J{upextuB €C y cdepi 3axucTy NpaB CIIOKHUBAYIB, aIANTAIIEI0 TIOJOXKEHb TUPEKTUB
710 3aKOHOJIaBCTBa KpaiH-wieHiB €C, 3minamu y nipaktuili Cyny €C, nudpoizaiier. Ta
PO3BUTOK OHJIAWH-PUHKIB ToI10. Y nunHi 2021 poky €Bpomneiickka KOMicis 3alpornoHyBajia
HOBHMI 3aranbHuil pernameHT Oesnexku npoxykiii (GPSR), mo6 BupimmTy nUTaHHS
Oe3MeKr MPOJYKINT y CBITJII BIOPOBAIKCHHS HOBUX TEXHOJIOT1HM, 30KpeMa BUKOPHCTAHHS
MTY4YHOro 1HTeNeKkTy (Al) , MIAKITIOYEHUX TPUCTPOIB, BCTAHOBUTHU YITK1 3000B’sI3aHHS JIJIS
npojiaBils (BupooHuka) [ 3].

Takum umHOM, OCHOBY 3akoHOnaBcTBa €C y cdepi 3axucTy MpaB CHOKUBAYiB
CKJIAJalOTh TaKi CTpaTeriyHi JokyMeHTH €Bponeicbkoro Coro3y, sik: JloroBip mpo
3acHyBaHHs €Bpormelicbkoro  CmiBToBapuctBa, JloroBip mnpo  (PyHKI[IOHYBaHHS
€pponeiicekoro Coro3y, XapTisi ocHoBomonoxuHux IlpaBa €pomneiicekkoro Corosy,
JTUPEKTUBU Ta perjaMeHTH. [apMoHI3aIiiHMA miaxix 10 (GOpMYyBaHHS CIIOKHUBYOTO
3akoHOJaBcTBAa €C NUIIXOM NMPUNHHATTS JUPEKTUB TAKOK MO3UTHUBHO BIUIUBAE HA PO3BUTOK
3aKOHOJIaBCTBA y cdepl 3aXUCTy IMpaB crnokuBayiB. Lle moB'sa3aHo 3 TuUM, 10 CTaHIAPTU
3aXUCTy Oynau cKacoBaHi B 0araThOxX JeprkaBax-ujeHax 1 3abesrneueHHs (GopMyBaHHS
€IMHUX TPABUII 1 MPUHITUIIIB 3aXUCTY MpaB CroXkuBaviB. [IpoTe fneski BYEHI CTBEPIKYIOTh,
0 BiJl TOJAJIBIIOI TapMOHI3AIlli NUIIXOM MNPUUHATTS IUPEKTUB CIiJ BIIMOBHUTHCS,
OCKUIBKH TapMOHI3aIlisi He 000B’SI3KOBO CTBOPIOE JOCTATHE HAOIMKEHHS HAI[IOHAJIBLHOTO
3aKOHOaBCTBa J10 AupekTuB €C y cdepi 3axucty npas cnoxkusauiB [13, c. 60]. IleBni
CYMHIBU BUKJIMKA€ TaKOX 1HIIIaTHBA IIOJI0 MPUUHATTS €IUHOTO 3aKOHY MPO 3aXUCT TPaB
cnokuBadiB €C 3 TOUKHU 30py PETYIIOBAHHS BCIX JOTOBIPHUX BITHOCHH MK CIIOKHUBAUYEM 1
MIPOJIABIEM, SIKI 3IIMCHIOIOTHCS 13 3aCTOCYBaHHSAM CYYaCHHUX TEXHOJIOTIH.

Hitoua B €C cucrema 103acyJOBOrO BHPIIICHHS CIIOPIB J03BOJSE €(PEKTHBHO
3axXUIIaTH MpaBa CIIOKUBAYiB 3aBAsSKU c(hopMoBaHiil paBoBiit Oasi.

[Ilo cTrocyeThCcs HAI[IOHAIBHOTO pEryJitoBaHHs, TO 3aKkoHOM Ykpainu «IIpo 3axuct
MpaB CIOXKKUBAUiB» HE Mepe0aYeHO MisUTbHICTD IHCTUTYIIIN aIbTEPHATUBHOTO BUPIIICHHS
cropiB. [leBHOIO MIpOIO II€ MUTAaHHS BAAJIOCS BHUPINIUTH 3aBISKH MPUHHATTIO 3aKOHY
VYkpaiau «IIpo memiariroy.

Cepen cmoco0iB M0O3acCyJOBOTO BHPIIIECHHS CIIOXUBYUX CIOPIB BapTO BUAUIATH
MeperoBopy, Mediallio, Meaiamiro. Jleski 3 X METO/IB € MEePCIEKTUBHUMH 1 BXXE JaBHO
00TrOBOPIOIOTHCS K B HAYKOBHUX KOJIaX, TakK 1 cepej] MPaKTUKYIOUUX IOPUCTIB.

s YkpaiHu cbOroJiHI MUTAHHS 3aCTOCYBAaHHSI M03aCYJOBUX METOJIB BHUPIIICHHS
CIOPIB € JOCUTh aKTyaJIbHUM, OCOOJIMBO 3 OTJIA1Yy Ha O0€3MEKOBY CUTYAI[IIO0 Ta MOKIIUBICTD
JOCTYIIy 10 TIPABOCY//s B OKPEMHUX perioHax KpaiHu.
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Tomy VYkpaiHa akTUBHO CIIBIPAIIOE€ 3 MDKHAPOJAHUMHU OpraHi3aliiMU Ta 1HIIUMHU
KpaiHaMH Jj1s1 OOMIHY JIOCB1JIOM Ta BIPOBAJIKEHHS KpallluX MPAKTUK Yy cepl 3aXUCTy MpaB
CIOKMBayiB. BUKOpHCTaHHS MIKHAPOAHOTO TOCBIAY JO3BOJISIE MIIBUILIUTH PIBEHb 3aXHUCTY
MpaB CHOXXHUBayiB B YKpaiHi Ta 3a0e3meuuTu OUIbIll BUCOKY SIKICTh TOBapiB 1 MOCHYT Ha
PUHKY.

BucHoBkn Ta mnpomo3umii. TakuM 4YMHOM, MpoaHaNII3yBaBIIM BHUIIEBUKIAICHE,
MO>KHa 3pOOUTH BUCHOBOK, 110 3a0€3MEYEHHS 3aXUCTY NPaB CIIOKMBAYIB € CKIAJHUM 1
OaratorpaHHUM MPOLECOM, SIKHI MOTpedye KOMILJIEKCHOIO MIAXOAY Ta CHUIBHUX 3YCHUJIb
PI3HUX CTOpIH, 30KpeMa JEep>KaBHUX OpraHiB, T'POMaJChKMX OpraHizalii Ta caMux
CHOKMBauiB. 3aCTOCYBaHHA MDKHApOAHOTO JOCBIAY B MLii cdepi n03Bodse YKpaiHi
BJOCKOHAJIIOBATU CUCTEMY 3aXHUCTy MpaB CIHOKMBAayiB Ta MOKPAU[yBaTH SIKICTh KHUTTS
rpomajsiH. [Ipore € meBHI BUKIMKH, TakKli SIK HEOOXIIHICTb MOCHJIEHHS KOHTPOJIIO 3a
BUPOOHUIITBOM Ta peaii3ali€lo NpOoAYyKIii, fKI MOTpeOyITh MOAAIBIIMX 3aXOlIB Ta
BJIOCKOHAJIEHHS 3aKOHO/IaBCTBA.
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Kadeapu IUBITHBHOTO

rpaBa Ta MpoIecy

OCOBJIMBOCTI CYJOBOI'O 3AXUCTY IIPAB HEITOBHOJIITHIX TA
IX 3BAKOHHUX NNPEJCTABHUKIB

3axuCT MpaB HEMOBHOJITHIX Ta IXHIX 3aKOHHHUX MPEJACTAaBHUKIB € BAXJIUBOIO C(Peporo
IOpUJIMYHOI HAyKH, 10 MPUBEpPTA€ Bce OUIblle YBark B KOHTEKCTI PO3BUTKY CYCHUIbHUX
HOPM 1 MDKHapOJAHUX CTaHJapTiB. YBara 30cepelkeHa Ha OCOOJMBOCTAX CYJOBOIO
3aXUCTY, AKUW HAJIA€ThCS HEMOBHOIITHIM, 3 aKIIEHTOM Ha MPaBOB1 OCHOBH, 1110 PETYIIOIOTh

118



ixHi mpaBa. BuBUaIOTHCSA OCHOBOMOJIOXkHI MPAaBOBI HOPMHU, SIKI CTOCYIOTBCSI CTaTyCy
HETMOBHOJITHIX, BKJIIOYAIOYM HalllOHAJIbHE 3aKOHOJABCTBO Ta BIAMOBIIHI MIXHAPOIHI
noroBopu, Taki gk Kousenuis OOH mpo mpaBa OuTHHM, 11O CYTTEBO BIUIMBAaIOTh Ha
HalllOHAJIbHY MOJITHKY 000 A00po0yTy niteidl. OkpemMa yBara HpHUAUISAETHCA POJII
3aKOHHMX TMPEACTABHUKIB, TaKUX SK OaTbKM YW ONIKYHH, Yy 3aXHUCTI IHTEpeciB
HEIOBHOJIITHIX, OCKiJIbKM BOHW BUCTYMNAIOTh IMOCEPEIHUKAMH B CKJIQJHOIIAX IMPaBOBOi
CUCTEMH BIJ IMEHI THX, XTO YacTO HE MOXE 3aXHCTUTH ceOe. 3aKOHHI MpPeICTaBHUKHU
BUKOHYIOTh BaXJUBY (YHKIIIO Yy 3a0e3MeueHHl TOoro, Mmo0 MpaBa HEMNOBHOJITHIX
BHU3HABAIHUCS 1 MITPUMYBAIHCS B CYJAOBHX MpoIiecax. Takok BUCBITIIOIOTHCS BUKIHKHU Ta
HEJI0JIIKK MTOTOYHUX CYJIOBUX MEXAHI3MIB 1 MPOMOHYIOTHCS MOXKIIUBI peopmu, 110 MOTIH
0 MOCWJINTH 3aXUCT IIPaB HEMOBHOJITHIX SK Ha HAI[IOHAJIBHOMY, TaK 1 HA MDKHAPOJIHOMY
piBHAX. 3aBISKH IIBOMY PO3IJISJ IiEl TEMH CIPHUSE TIHOMIOMY PO3YMIHHIO MPABOBOTO
CepelloBHIIa, B SKOMY JIIOTh HETIOBHOJITHI Ta iXHI 3aKOHHI TPE/ICTABHUKH, 3 aKIICHTOM Ha
HEOOXITHOCTI OUIbIl €(EeKTUBHUX 3aXOAIB 3aXHCTy, IO BiAMNOBIIaIOTh CY4YacCHUM
CTaHapTaM IpaB JIFOAMHH.

3akoHoaBYa 0aza, 10 PETYIIOE MpaBa HEMOBHOJITHIX, € KOMIJIEKCHOIO, BKIIIOYAE
PI3H1 KOJIEKCH Ta 3aKOHH, sIK1 3a0e3Medyr0Th JOTPUMAaHHS IUX TpaB y 0araThox cdepax.
Tax, crarra 18 Cimelinoro konekcy Ykpainu ta cratts 47 L{luBiUibHOTO MpoiiecyaibHOTO
KOACKCY YKpaiHMW MpsSMO BHU3HAYAIOTh MPABO HETMOBHOJITHIX HA 3BEPHEHHS JIO Cyay IS
3aXUCTy CBOIX TpaB, MiJKPECIIOIOUM IX 3JaTHICTh 3BEPTATHCS 10 CYJOBHUX OpraHiB Ha
3aXUCT CBOiX iHTepeciB. [1, 2]. OkpiM HaIlIOHAJTLHOTO 3aKOHOIAaBCTBA, MI>XKHAPOIHI HOPMH,
patudikoBani YkpaiHow, Taki sk Kousenmis OOH mpo mpaBa AWTHHHU, BiIIrparTh
KJIIOYOBY pOJIb Y BCTAHOBJIEHHI OPIEHTUPIB 3aXHCTYy Ta CHPHUSHHS JOTPUMAHHIO TpPaB
IUTUHU, TaKUM YWHOM 3a0e3leuyrodd BIAMOBIIHICTh YKPAiHCHKOTO 3aKOHOAABCTBA
cBitoBUM cTtanaaptaM [3]. Ha cynoBy Bnaay mokjaZeHO 3aBAaHHS 3axHINATH I TpaBa,
3a0€3IMeuyour 3aXUCT HEMOBHOIITHIX BiJl AMCKPUMIHAIN, HACHIBCTBA Ta €KCIUTyaTallii,
TaKMM YHMHOM BIJICTOIOIOYHM IXHE IPaBO Ha PIBHICTh 1 HeauckpuMiHamito. Cyau Takox
3000B’s13aH1 3a0e3reuyBaTu JOTPHUMaHHS OCHOBHHMX IpaB 1 CBOOOJ HEMOBHOJITHIX Y
CIMEHHOMY, OCBITHROMY Ta COIIaJIbHOMY KOHTEKCTI, 3a0€3MeUy0UH IITICHUNA TIAX1T 10 1X
3axucty. Jlns edekTHBHOTO 3AIMCHEHHS MPaBOCYAAS MICIEBI 3arajbHI CYId HaIUICHI
MOBHOBKCHHSIMHU PO3TJISIATH CIpPAaBU HEMOBHOJITHIX, SK II€¢ TepeadadeHo 3aKOHOM
Vkpainu «IIpo cymoyctpiii 1 craryc cyaniB» [4]. [Ipore, MokHa TOBOpHUTH TIPO
HEOOXITHICTh BJOCKOHAJIICHHS ICHYIOUUX MEXaH13MiB 200 CTBOPEHHS IOAATKOBUX rapaHTIi
7UTst OUTBIT €PEKTUBHOTO 3aXHUCTY TPaB HEMOBHOJITHIX y UBIIRHOMY Tpotieci [5].

BriuB Mi>kHapOTHOTO TpaBa Ha HaIlIOHAIBHY MOJITUKY OO0 MPaB HEMOBHOJITHIX €
IMOOKKM 1 OaraTorpaHHUM, BUXOJSYH 32 MEXI1 CYJIOBHX MPOIECIB 1 OXOIUTIOIOYN IIHPIITI
MUTaHHS TpaB ToAuHU. OCHOBHUM MPUHITUIIOM MDKHAPOIHUX PaAMOK, TakuX ik KoHBeHITis
OOH mnpo mpaBa nutuau Ta «IIeKiHCHKI TpaBUiay, € 3a0e3MeUeHHs HallKpalmuXx 1HTepeciB
JUTAHA B YyCiX MOJNITHYHHUX pimeHHsX [6]. Takum dYmHOM, HaIllOHAJIbHA ITOJITHKA
dbopMy€eTHCS BIATIOBIAHO IO IUX MDKHAPOIHUX KEPIBHUX MPUHITUIIIB, K1 HATOJIONTYIOTh HA
HEOOX1THOCTI peabimiTallii, a He Ha KapaJIbHUX 3aX0AaX MPHU poOOTI 3 HEMOBHOJITHIMH, SIKi
nepedyBaloTh y KOH(MIIKTI 13 3aKoHOM. Lleit 3cyB n0 OuIbII peabuTITAlIiHOIO MIAXOIY
OYEBUJHMI B ajamnTailli HaI[lOHAJIbHUX IMPABOBUX CHUCTEM, SKI HAJalOTh IPIOPUTET
iHTerpamii Ta MIATPUMII HEMOBHOJITHIX Yy iXHIX TIpoMajaxX, CTBOPIOIOYM YMOBHU IS
OCMHCIICHOTO JXHUTTSA. [HTETparlisi Takux MibKHapOIHUX HOPM Y HaIliOHAJIbHE 3aKOHOIaBCTBO
noTpedye HaAIHHUX TPABOBUX MEXaH13MIB IS 3a0€3MeUeHHS JOTPUMaHHS Ta €(PEKTUBHOTO
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BIIPOBA/PKCHHS, TUM CaMHUM IMOCHJIIOIOUM 3aXUCT mpaB nited [6]. OTxe, HallloHajIbHA
MOJIITUKA Ma€ 3aJIMIIATUCS JUHAMIYHOIO Ta YyHHOI0, 3a0€3MeUyI0UH MOCTIHE JOTPUMaHHS
IpaB HEMOBHOJIITHIX BIJIOBIIHO 10 HOBUX MI)KHAPOJIHUX CTaHIAPTIB.

Y npaBoBOoMy MOl 3aKOHHI MPEJCTABHUKU BIAIIPAIOTh KIIOUOBY pOIb Y
3a0€3MeUeHH] 3aXUCTy IMpaB HEMOBHOJITHIX, OCOOJMBO MiJ 4Yac CYAOBOTO PO3TIISIAY.
HenoBHOIITHI YacTo HE 3/1aTHI MOBHOIO MIPOIO pO3yMiTH ab0 OpaTu y4acThb y MPaBOBHUX
MUTAHHIX Yepe3 3aKOHOJIaBul 0OMEXKEHHs, Takl sK Ti, 1m0 chopmyiboBaHi B [{uBiapHOMY
KOJIeKCl YKpaiHu, IKUH OKpPEeCIto€ BIIMIHHOCTI y J1€3JaTHOCTI HEMOBHOIITHIX 1 BUMAarae
3amydeHHs 3aKOHHUX mpeacTaBHUKIB [7]. Lli mpencTaBHUKH, cepel SKHX MOXYTh OyTH
0aTbKu, ONIKYHHM YM IPEICTaBHUKU OPraHiB OIMIKU Ta MIKJIyBaHHS, BIAITPAlOTh BaXKIUBY
pOJIb y 3aXMCTI MPABOBUX IHTEPECIB HEMOBHOJITHIX, 3a0€3MeUyroud PO3YMIHHS HUMU
HACJIJIKIB CYJOBUX il Ta pillleHb, MPUHUHATUX BiJ iX iMeHI. LI ydacTh )KMTTEBO BaxJMBa
HE TUTBKM [UJIsI HETaHOTO 3aXWCTy TIpaB HEMOBHOMITHIX, aje ¥ s CHpHUSHHA
JOBTOCTPOKOBOMY PO3YMIHHIO HMMH TPaBOBUX MPOIECIB, TAKUM YHHOM MiATPUMYIOUYH
MIMPUIY METY COLIaJIbHOI CHPaBEeAJMBOCTI Ta IHTErpauii B CYCHIIBCTBO BIAMOBIIHO 10
MDKHApPOJHUX CTaHMapTiB. TakuM YMHOM, BKpail BaXJIMBO, MO0 3aKOHHI MPEICTaBHUKU
NPOMIIITN HANEKHY MIATOTOBKY Ta OTPUMAITH MIATPUMKY JUTsI €(heKTUBHOTO BUKOHAHHS ITUX
000B’sI3KIB, 3a0€3MeUy0Yl HEMOBHOJIITHIM HEOOXIJIHY MIATPUMKY Ta 3aXUCT MPOTITOM
CYJIOBOTO PO3TJISIY.

OTxe, cKJIaIHUMN 3B’ I30K MIXK ITPaBOBOIO 0a3010, IO PETYIIOE MPaBa HETIOBHOMITHIX,
1 BAKJIMBOIO POJUTIO 3aKOHHUX MPE/ICTABHUKIB y 3a0€3MEYeHH] 3aXUCTY Ta JOTPUMAHHS [IUX
IpaB MiJ Yyac CyJOBOTO PO3TJISAY BUMAarae peTesibHOrO OajaHCy MIK 3aXHCTOM 1HTEpECiB
TUTUHU Ta 3a0e3nedeHHsM ii mpaBa Ha camoBupaxeHHs. Lle mepenbavae BpaxyBaHHS
3pIJIOCTI  HEMOBHOJIITHBOTO, 3a0€3MEeUeHHs HAJIEeKHOTO MPEJCTABHUIITBA, CTBOPEHHS
MEXaHI3MIB I BHUCJIOBJIEHHS IyMOK JIiTel y cCyaAl, BIOCKOHAJIEHHS 3aKOHOJ/ABCTBA,
HiATOTOBKY (haxiBIliB Ta pO3p0OOKY THYUYKHX IMIJIXO/IB JI0 CYAOBOro mpotiecy. Takuii 6anaHc
€ KIIIOYOBUM JUIsl 3aXUCTy IHTEpECiB IUTHUHU Ta CTBOPEHHS CIPaBEIJIMBOI CHCTEMHU
paBOCYyAIs, SIKa BpaxoBye OCOOJMBI MOTPeOW HEMOBHOMITHIX. KoMIuiekcHUN XapakTep
ICHYyI0UOi 3aKOHOJaB4Oi 0a3M, sSKa BKJIIOYAE SK HAI[lOHAJIbHE 3aKOHOJABCTBO, TaK 1
MDbKHapoaH1 HopMH, Taki sik Konseniriss OOH mipo npaBa quTHHU, TAKPECITIOE BAXKIUBICTh
y3TO/KEHHSI HalllOHATBHOTO 3aKOHOJABCTBA 31 CBITOBUMHU CTaHIAPTAMH JJIi CTBOPEHHS
HAJIHOT CHCTEMH 3aXUCTy HEMOBHONITHIX. [IpoTe 3HAaYHI MPOTAJIMHH B MPAKTUIHOMY
3aCTOCYBaHHI IIMX 3aKOHIB, 30KpeMa IMOJA0 HABYaHHS Ta IMIATPUMKH, IO HAJIAETHCS
3aKOHHHM TPEJICTaBHUKAM, IMEPEIIKOKAIOTh e()EKTUBHOMY 3aXHCTy IMpaB Ta IHTEPECIB
ypazIuBUX TpPyH HACEJICHHs, L0 MOTpeOye TMOAANBIIONO BIOCKOHAJIEHHS CUCTEMHU
MIpaBOBOIO 3a0e3MeUYeHHs Ta MiABUIIESHHS KBamidikaiii ¢paxiBmiB y i chepi. HemocraTtHs
MiATOTOBKA aJIBOKATIB y c(epi mpaB HEMOBHOIITHIX MOXKE MPU3BECTH J0 HEe(HEKTUBHOTO
3aXUCTy IXHIX MpaB Ta IHTEPECIB IMiJl Yac CYAOBUX PO3TISAIB, IO POOUTH 1€ TMUTAHHS
HAJ3BUYAHO BaXJIWMBUM. [loKpaieHHs CHCTEeMH HaBYaHHS Ta MIATPUMKH 3aKOHHHX
NPEICTAaBHUKIB € KPUTHYHUM JUIs1 3a0e3MeyeHHs SKICHOrO TpPaBOBOTO 3aXHUCTy Ta
MOJIOJIAHHS ICHYIOUHMX MPOTAIHUH Y NMPAaKTUYHOMY 3aCTOCYBaHHI 3aKOHIB, OCOOJIMBO KOJIH
WoeTbcs TpO 3aXUCT MpaB HaWOUIbII BPa3IMBUX WICHIB CYCHUIbCTBA, TaKUX SK
HenoBHOMITHI. KpiMm Toro, He3Bakatoun Ha Te, 1110 L{UB1IbHHI KOJAEKC Y KpaiHU pO3MEKOBYE
MPaBO3/IaTHICTh HEMOBHOJITHIX, BIH BOJHOYAC CTBOPIOE TMEPEIIKOJU, SIKI MOXYTh
MEPEIIKO/DKATH 1X TMOBHOIIHHIM ydacTi B TMPAaBOBHX MHTAHHSX, 110 BUMAara€ akTUBHUX
3axO0/(1B IJIs MOKPAIEHHS X pO3yMiHHS Ta 3aIy4eHHS 10 cynoBoro npoiecy. Cynosa Biaja,
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AK OXOpPOHELb IpaB HEMOBHOJITHIX, MOBHMHHA OYTHM MNWUJIBHOIO Y BHpPINIEHHI MUTaHb
JUCKPUMIHALII, HACWUJIbCTBA Ta €KCIUTyaTalii, 3 SKHUMH MOXYTb 3ITKHYTUCA [IITH,
3a0e3neuyoun J0TPUMaHHS NPHUHIMIIB PIBHOCTI Ta HEAUCKPUMIHALIL B yCIX CyIOBHX
KOHTEKCTaX. [HTerpaiiss MDKHApOAHUX CTaHAApTiB, TakuxX siK «llekiHCBKiI mpaBuiay», y
HalllOHAJIbHE 3aKOHOJIABCTBO € HE MPOCTO MPOLEAYPHOIO (OPMaNBHICTIO, II€ O3HAYae
MIPparHeHHs CIPUSATH MPABOBOMY CEPEAOBHINY, € HEMOBHOJITHI MOXYTh MPOLBITATH,
PO3YMITH CBOI MpaBa Ta aKTUBHO OpaTH y4acTh Y iX 3aXHCTI.
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HayxoBuii kepiBHHK:

Muxkoaaeub B.A., 1. 10. H., JOIICHT,

npodecop kadenpu MUBLILHOTO TPaBa Ta MPOIIECY

OPAYJAATOPHI JOI'OBOPHU Y IPUBATHOMY IIPABI

['onoBHaA akTyalbHICTh TOCHIKEHHS (DpayaaTOPHUX JTOTOBOPIB MOJSATAE Y TOMY, IO
TaKu IHCTUTYT NpaBa € BIAHOCHO HOBUM 1 MaJOJAOCIIPKEHUM, TAKOK Ha CHOTOJIHI HE Ma€
YITKOTO HOPMATHUBHOTIO BHU3HAUCHHsS (payJaTOPHOro MPABOYMUHY, MPOTE B OUIBIIOCTI
BUMAJKIB I1JI HUM PO3YyMIIOTh IPABOYUH, SIKMH BUYMHEHUNH OOPKHUKOM HA IIKOIY
KpEJIUTOPY.

Taki noroBopu MOXYyTh OYTH SK OJHOCTOPOHHIM, TakK 1 JBOCTOPOHHIM YH
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0araTOCTOPOHHIM TPaBOYMHOM, SIK OIUIATHUMHM Tak 1 Oe3oraTHUMH. [0onoBHaA 1x
OCOOJIMBICTh TOJIATA€ B TOMY, IO SIKIIO pe3yabTaT nAil OOp)KHHKAa HE 3aBJaB IIKOIU
KpPEIUTOPOBI Ta HE COPUYMHUB HETAaTUBHUX HACIIAKIB, TO JJis1 OOp’KHUKA BIH 3aJIUIIAETHCS
MIPaBOYMHOM, Ta HE MOKE BU3HAYATUCH K (DpaylaTOpHHIA.

3 orany Ha OCOOJNMBOCTI TAaKOIO BHJY NpPaBOYMHY, (payJaTOPHUN JOTOBIP CIIiJ
pPO3YyMITH SIK JOTOBIp, YKIAJE€HUW 3 METOI BBEIEHHS B OMaHy, MIaxpaiictBa abo
3JTOBKMBAHHS MTPaBaMH, 3a3BUYail I PUXOBYBAHHS aKTUBIB BiJl KPEAUTOPIB.

[NomoBHUMM 03HaKamMu (ppayaTOPHUX TOTOBOPIB €: yMHUCEN OOpKHUKA HA BUNHEHHS
TaKOI'o JJOrOBOPY, OIJIATHUI UK O€30IUIaTHUM XapakTep, MPUCYTHICTh 30UTKIB Y OOpKHHUKA
ab0 KpeauTopa, YKIAJEHHS 13 METOK NEPEIIKOJIUTH KPEAUTOPY LI0JI0 3aJ0BOJIEHHS HOTO
BUMOT.

®payaaTopHi JOrOBOPU YACTO OCKAPKYIOTHCS B CY/II K HEA1MCHI, OCKIJIBKH 1X METa
CyNepeynTh 3aKOHOAABCTBY Ta MOPAJILHUM IMPUHLIMIAM. BOHM MOXYTh BKIIOYATH:

1. Tlepenauy maitHa (OOpKHHK MEpeaac CBOE MaHO TPeTi 0coOi, 1M00 YHUKHYTH
HOro CTSTHEHHS KPEeIUTOPAMH ).

2. YxnageHHs: piKTUBHUX Yroj (CTBOPEHHS yroj, SIKi JMIIE Ha Manepi 3MIHIOIOTh
BJIaCHUKA MaiiHa 6e3 (PaKkTUYHOI 3MIHU BOJIOIHHS).

3. 3aHWKEHHS BapTOCTI MaifHa (MpoJak MalHa 3a 3HAYHO 3aHIKCHOK BapTICTIO 3
METOO 3MCHIIICHHS aKTHBIB, JOCTYITHUX JIJIS CTATHCHHS ).

OcHoBHa MeTa (payaaTopHOro JOTOBOPY - YHUKHYTH 3000B's3aHb Iepea
KpEeIUTOpaMHU IUISIXOM CTBOPEHHS UTI031i, 10 aKTHBU OyJau mepenani abo 3HUKIU. Y
BUIIAJKY BUSBIICHHS TaKUX YTOJ, CyId MOXYTh BH3HATH iX HEAIMCHUMHU Ta MOBEPHYTH
aKTUBH Y BJIACHICTh OOPIKHHKA JJI 33J0BOJICHHSI BUMOT KPEIUTOPIB.

@®payaaTopHi NpaBOYMHU 3a3BUYAl YKIIAAIOThCS IMICIA BIIKPUTTS MPOBAIKEHHS 1
70 TIEpIIOTO CYJOBOTO 3acCilaHHsA Yy CIpaBi MpO CTATHEHHS KomTiB. B ykpaiHchbkomMy
3aKOHO/IAaBCTBI HOPMATHBHO PETYJIOIOTHCS TUTBKM B MEBHUX cdepax, 30kpema: y cdepi
O0ankpyrctBa (ct. 42 Komekcy VYkpainm 3 mporenyp OaHKpYTCTBa); Npu
HEIIaTOCTIpOMOKHOCTI OaHkiB (cT. 38 3akony Ykpainum «IIpo cucremy rapaHTyBaHHS
BKJIaJIIB I3MYHUX 0Ci10») ; Y BUKOHABUOMY IIPOoBa KeHHI (4. 4 ¢T. 9 3akony Ykpainu «IIpo
BUKOHABYE MpoBaKeHH)» [1, c. 37]

®paynatopHi JOTOBOPHM MaroTh crnenudiuai  ocoOMuMBOCTI, SKI BU3HAYCHI
3aKOHOJJABCTBOM Ta CYJOBOIO MPAKTHKOIO. Tak, HopMamu CT. 234 [{UBUTBHOTO KOAEKCY
Vkpainu: «DIKTUBHUM € TPaBOYWH, KWW BUYMHEHO 0€3 HaMipy CTBOPEHHS IMPABOBUX
HACIJKIB, SKI OOYMOBIIOBAIUCS IIUM TpaBounHOM. (DIKTUBHUN TPABOYUH BU3HAETHCS
cynom HepiiicHuMm. [IpaBoBi Hacnmigku BW3HAHHA (IKTUBHOTO TIPABOUYMHY HEINCHUM
BCTAHOBIIIOIOTHCS 3akoHamMmu» [2]. Takosxk, BimmoBimaO 10 4. 3 c1. 13 LK VYkpainu: «He
JIOTTYCKAIOTKCS J1i1 0COOH, 110 BUMHSAIOTHCS 3 HAMIPOM 3aBIaTH IIKOM IHIIIH 0c001, a TAaKOX
3TIOBKMBAHHS TMpaBoM B iHImMX ¢opmax» [2]. 3a wactuHOO TpeThoro ctarTti 215 1K
VYkpainu: «SIkmo HeAlCHICTh MPaBOYMHY MPSMO HE BCTAHOBIICHA 3aKOHOM, aje OJHA i3
cTopiH abo iHIIA 3aiHTepecoBaHa ocoba 3amepedye Horo MiMCHICTh Ha IMiJCTaBax,
BCTAHOBJICHMX 3aKOHOM, TaKHil MPaBOYMH MOXKE OyTH BHU3HAHUW CYJAOM HEHINCHUM
(ocmoproBaHuUii paBoUuH)» [2].

Mo:kHa BUJIUTATH JIBa TOJIOBHI HACTIJIKH YKJIaJeHHS PpayJaTOpHOTO JOTOBOPY:

1) BuzHaHHs Takoi yroau HeIIMCHOO. SKIO CyJl BU3HAE Yroay HEA1MCHO0, MAlHO,
sKe 0yJIo MPeAMETOM TaKOi yroJiy, IOBEPTAETHCS Y BIIACHICTh OOP>KHUKA.

2) Cankuii Ta BianoBiganbHICTE. Ocobu, sKi OpaiM ydacTb Yy YKIIaJlaHHI
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dbpaynaTtopHuX yroJl, MOXYTb HECTH BIAMOBIJAIbHICTh, BKJIIOYAIOYM KPUMIHAJIBHY
BIIMOBIIAJIBHICTD 3a IIaXpaicTBO a00 1HIII 3JI0YMHU, MTOB'A3aH1 3 00MaHOM KPEIUTOPIB.

BepxoBuuii Cyn YkpaiHu y cBOIil MpakTHUI[l HABOAWTH MPUKIAAU Yroj, Kl Oynu
BU3HAaHI HEIIMCHUMHU Yepe3 iX (payaaropHuil xapakrep., 30kpeMa pimeHHs Cyny
0a3yloThCs Ha J0Ka3ax, 1110 yrojaa 0yia ykiajeHa 3 METOI YXUJICHHs B/l 3000B's13aHb Niepe]
KpeJIUTOpamu.

3okpema, Bepxosuuii Cyn Ykpainu y [loctanosi Big 3 nmumns 2019 poky y cripaBi Ne
369/11268/16-11 3a3HaumB: «Ocoba Mae mpaBO 3BEPHYTHUCSA 10 CYAy 3 IMO30BOM IIPO
BU3HAHHS JOTOBOPY HEMIMCHUM, SIK TaKOTO, IO HAMPABICHUN HAa YHUKHCHHS 3BEPHCHHS
CTSATHEHHS Ha MailHO Oop>kHUKA (PppayAaTOpHUl MpaBOUYMH), HA MiICTAB1 3arajlbHUX 3aca]
[IMBUIHHOTO 3aKOHOJIABCTBA Ta HEJIOMYCTUMOCTI 3JIOBKMBAHHS MPAaBOM a00 MOCIATUCS HA
cCrieliajJbHy HOpMY, IO Tepeadadae MiJcTaBy BU3HAHHS MPABOYMHY HEIINCHUM, SKOIO
MOKe OyTH sIK MmijcTaBa, nepeadauena crarreto 234 LK Ykpainu, Tak 1 iHIIa, HAPUKIIAA
nijcTaBa, nependauena crarrero 228 LK Ykpainu» [3].

Baprto Takoxx 3a3HauuTH, 1m0 y noctaHoBax Bepxosnoro cyay Big 24.07.2019 y
crpaBax No405/1820/17, Ne372/3541/16-11 Bix 13.05.2020, Bix 28.11.2019 Ne910/8357/18,
Bix 20.05.2020 Ne922/1903/18, Ne619/82/19 Bix 11.11.2020, MicTUTBCS TIO3HUIIIS, 110 OY/Ib-
AKUN TPAaBOYMH, BUMHEHHUM OOpPKHUKOM Yy TEpioJl HACTaHHS Y HBOTO 3000B SI3aHHS 13
MOTAIICHHS 3a00pTrOBAHOCTI MIEPE] KPEAUTOPOM, MAE CTABUTHUCS 11l CYMHIB y YaCTHHI HOTO
10OpOCOBICHOCTI Ta HaOyBae 03HAK (ppayaaTopHOro MpaBoYMHY. KHUIBCHKUM anessiiiHuM
cynom 13.07.2021 B pimenni mo cmpabi Ne754/6863/20, 3a3HaueHO:«y TEPEBaXKHIM
OUTBIIOCT1 (hpaynaTOpHI MPABOUYUHHN BUMHSIOTHCS MK OJU3BKUMH POJUYaMU. Y JCSKHUX 13
BKa3aHUX CIpPaB JOTOBOPH BHU3HABAINCH HEMIMCHUMHU Ha miactaBi cr.cT. 203 1 215 1K
VYkpaiau, y Aeskux Ie aojatkoBo Ha miactaBi cT. 234 LK Vkpainu, 3riHO 3 SKOIO
(GIKTUBHUM € MPaBOYHWH, SIKMM BYMHEHO 0€3 HaMmipy CTBOPEHHS MPABOBUX HACIIIAKIB, SIKi
00OyMOBITIOBAJIUCS IUM IIPAaBOYMHOM. DIKTUBHUI MTPABOUYUH BU3HAETHCA CY/IOM HEIHCHUM)»
[4].

Takox, akTyanbHUM Ta BapTHM yBaru € pimieHHs BepxoBaoro Cyay Ykpainu y
cknaji koJerii cyaais Jpyroi cymoBoi manatu KacariifHOro IUBUIBHOTO Cyly Y TOCTaHOBI
Bim 19.05.2021 Ne 693/624/19, ne cyn 3a3HA4MB, IO «yYaCHHKH ITUBUIBHUX BIJIHOCHH
(CTOpOHU OCTIOPIOBAHMX JIOTOBOPIB KYIIBIII-TIPOJIAXKy) «BXXHBAJIH IIPaBO Ha 3JI0%», OCKIIBKU
[UBUTBHO-TIPABOBHI  IHCTpyMEHTapiii  (OCHOpIOBaHI  JIOTOBOPH  KYMIiBJII-TIPOJAXKY)
BUKOPUCTOBYBABCS YYaCHUKAaMM [JIs1 HEAOIMYIICHHS 3BEPHEHHS CTATHEHHS Ha MaiHO
Oop kHUKa» [5].

JlocnmianBINM CyOBY MPAKTHKY, MOKHA JIUTH 0 BUCHOBKY, IO CYJU MPH PO3TIIAII
crpaB 1010 (hpayJaTOPHUX JIOTOBOPIB 3arajioM KePYyIOTHCS MPUHIIUIIAME I00POCOBICHOCTI1
Ta crpaBeBOCTI. OCHOBHHMH KPHUTEPISIMH €. HASBHICTh HaMIpPy YXWIHTHACA BiJ
BUKOHAHHS 3000B's3aHb, (DAKTUYHA IIKOJA, 3aBJaHA KPEIUTOpaM, OCTaBUHU YKJIaJCHHS
YIrOJY Ta MOBE/IIHKA CTOPIH.

3 ypaxyBaHHSIM 3a3Ha4eHOro, (hpaymaTOpHUI TOTOBIp - 1€ JTOMOBJICHICTH OJHOI,
IBOX abo OuIbIlIe CTOpPiH, COPSMOBaHA HAa BCTAHOBJICHHS, 3MiHY a00 NPUMTUHEHHS
IMBUILHUX TMpaB Ta 0OOB'A3KIB, YKJIaJieHa 3 METOIO MPUXOBYBAHHS MaiiHa BiJ] KPEAUTOPIB,
3HU)KEHHSI BapTOCTI aKTUBIB a00 CTBOpEHHS (DIKTUBHUX 3000B'SI3aHb i YHUKHEHHS
BIIMOBIIAJIBHOCTI MEPEa KPeAUTOPAMH.

Mu 0oOrpyHTOBYEMO, IO BIAMOBIAHE BCTAHOBJICHHS (PpaymaaTOPHOCTI IOTOBOPY €
JOCTaTHHOIO Ta CaMOCTIMHOIO MiJICTABOI0 BHU3HAHHS MOr0 HENIMCHUM Ta 3aCTOCYBaHHS
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HACJIJIKIB HOr0 HEAIMCHOCTI.
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Crenenko A. A.,
acripaHT kadeIpu IMBUILHOTO TIpaBa Ta MpoIecy
XapKiBCHKOTO HAIIOHAJILHOTO YHIBEPCUTETY BHYTPIIIHIX CIIpaB

OCOBJIMBOCTI NIPEJIMETA JOKA3YBAHHSA Y CIIPABAX
ITPO NTIPUMYCOBE BUCEJIEHHSA

XKutmo € oguuM i3 3aco0iB peamizallii mpaBa Ha AOCTaTHIA JKUTTEBUH piBeHb [1,
c. 53]. BinamoBigHO cydacHe pO3yMIiHHS JKUTJIOBHX IPaB IPYHTYEThCS HAa BH3HAHHI I[bOTO
nmpaBa sIK HEBIJ €MHOI YaCTMHH IIpaB JIFOJWHU, a OT)KE, BIAMOBIIHHUM YHHOM MOTpeOye
3axucty [2, c. 157]. T'apanTieto peamizaliii mpaBa Ha XHUTJIO € BCTAHOBJICHUH YaCTHHOIO
TpeThoto cTatTi 47 KoHcTuTyIii YKpaiHu BUKIIOYHO CYIOBUM MOPSIOK BUCENEHHS. Sk
npaBwibHO 3a3Havyae B. I. boOpuk, koHCTHTYIlIHA TapaHTid, nepeadadeHa B YaCTUHI
tperiii ctarTi 47 Koncturymii VYkpainu, mnependadae BHUKIIOYHO CYIOBUN TMOPSIOK
BuceneHHs. lle o3Hauae, mo B YkpaiHi HE iICHY€e i HE MOXKE ICHYBaTH aJMiHICTPATUBHOI
MpOLIEypU BHCEJICHHS YW TI030aBJICHHS JKHUTIA, y T.4. ¥ BHCEICHHA 3a CAHKIIIEIO
MPOKypopa o0ci0, SKi CaMOMpPaBHO 3alHSIM KWIEC MPUMIIIEHHS a00 TPOKUBAIOTH Y
OyIWHKaXx, M0 3arpOoXKyHOTh 00BaJIOM, SIK IIe mependadeHo B 4acTuHI meprrii crarri 109
XKutnoBoro konekcy Ykpainu. Takox BUCENEHHS HE MOXKe OyTH peani3oBaHe B MOPSAKY
CaMO3axWCTy IUBUIBHUX TMpaB, OCKUIBKM BINMOBiAHI Aii OyAyTh HE JHIIE TPSIMUM
nopymeHas M ctatti 47 Konctutymii Ykpainu, a il yTBOPIOBaTUMYTh CKJIal KPUMIHAILHOTO
MPaBOIOPYIIICHHs, TepeadadeHoro crarreio 162 KpuminanbHOTO KONekcy Ykpainu [3,
c. 320]. BueHuii ciymiHO 3a3Hadvae, IO B CYAOBIH NPAKTHIN IHMBUIBHI CIPaBU PO
BUCEJICHHS HE € YhCIeHHUMU. [[poTe BOHM MarOTh BUKITIOUHE 3HAYCHHS TS iX YYaCHUKIB,
OCKUIbKM CTOCYIOThCS 1X 0a30BUX IHTepeciB, OCOOMMBO sl BiamomimauiB. Ilpu ix
BUPIIIIEHH] CYJU CTHUKAIOThCA 3 OaraThbMa HEJ0JIIKaMU MaTeplajJbHOIO Ta MPOLECYyaaIbHOrO
npasa [3, €. 320]. Oxniero 3 akTyanbHUX MPOOJIEM, IO MOTPeOye IETATLHOTO HAYKOBOTO
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TOCIIKCHHS, € BH3HAYCHHS OCOOJMMBOCTEH MOKa3iB Ta JOKa3yBaHHS y CIpaBax IIpo
BHCEJICHHS.

Sk cnymHo 3a3Hauvae B. A. KpoiTop, 3BepHEHHS 10 Cyay SIK peai3allis CyJ0oBOrO
MOPAJIKY 3aXUCTY >KUTIOBUX MPaB y MeXax IOPUCIUKIINHOT POPMHU 3aXUCTy € HAMOUIbII
epexTuBHUM [4, C. 137]. CpaBu mpo BHCENCHHS € 30ipHUM (KOMIUIEKCHUM) YTBOPEHHSIM,
o o0’eHy€e PiI3HI 3a MPABOBOIO MPUPOAOI0 Ta 3MICTOM CIpPaBH, 30KpeMa: CIpaBU IMPO
YCYHEHHS TIEPEINKOJT Y KOPUCTYBaHHI JKUTIOBUM 00’ €KTOM HEPYXOMOTO MaifHa HUISIXOM
BUCEJICHHS, CIPaBU TPO BHCEIEHHS 3 pPI3HOTO POJY COIMIAJBHOTO JXKHTIa (KHUTIA,
BITHECEHOTO JI0 3araJlbHOTO YKUTJIOBOTO (DOHIY Jep>KaBHOI YW KOMYHAIBHOI BJIACHOCTI,
CITY>KOOBOTO KUTJIA, TYPTOKUTKY TOIO) 3 HAJAHHAM a00 HEHAJAHHSM 1HIIIOTO KUTIOBOTO
IPUMIIIEHHS, CIIPaBU PO BHUCEJICHHS 3 JKUTJA, 1110 TepedyBae B aBapiiHOMY CTaHi a0o y
CTaHi, HENPHUJIATHOMY JIJI1 TIPOXKWBAHHS JIFOJCH, CIpaBU MPO BHUCEICHHS Yy 3B’S3KYy 31
3BEpHEHHSM CTATHEHHS Ha mpeamMer inoteku [3, €. 321].

Bianogiguo 1o 4. 3 cr. 12 LIIK, ko’Ha cTOpoHa MOBMHHA JOBECTU 0OCTaBUHHU, SIK1
MaloTh 3HAYCHHS JUISA CIPAaBH W Ha SKI BOHA MOCHJIAETHCS K HA MIJCTaBY CBOIX BUMOT i
3arepeyceHb, KpiM BUTIAAKIB, ycTaHOBICHUX 1M Komekcom. Take moBeeHHS 31IHCHIOETHCS
BUHSTKOBO Ha TIJCTaBl MOJAHUX J0 CYAYy JOKa3iB, OTPUMaHHMX 3 BIIMOBIIHUX 3acO0iB
JOKa3yBaHHs, IO BHUCTyNarTh Bu3HadeHUM L[IIK iHCTpyMEHTOM 0Ka30BOi JisJIBHOCTI
YYaCHUKIB CIipaBH. BiamoBiiHa a0Ka30Ba AiSUIBHICTH (JIOKa3yBaHHs) CHPSIMOBYETHCS Ha
Mi3HaHHS TIEBHUX OOCTAaBUWH, IO MIATBEPKYIOTh 3asBJICHI BUMOTH YH 3alepeyeHHs abo
MaloTh 1HIIE 3HAYEHHS IS PO3TJSAYy CIpaBd Ta MJIATAIOTH YCTAHOBJICHHIO i Yac
yXBajieHHs1 cynoBoro pimeHHs (4.2 c1. 77 HIIK). [IpakTudaHo mpeaMeT qoKa3yBaHHS —
¢dakTH, iK1 HEOOX1IHO BCTAHOBUTH JIJIsI BUPIIICHHS CIIpaBu. TaymMadeHHs BKa3aHUX CTATeH
J103BOJIsI€ 3p0OUTH BUCHOBOK, 1m0 I[ITK Harosmormrye Ha He0OXiTHOCTI BCTAHOBJIEHHS B XO1
CyJIOBOTO PO3TJIAAY 10 KOXHIM UMBUIBHIA CHOpaBl MEBHUX OOCTaBUH — TIpeaMeTa
nokaszyBaHHA. [IpaBuibHE BU3HAYEHHS MpEIMETa JOKa3yBaHHS Ma€ BEJIMKE 3HAYCHHS IS
[UBUIBHOIO CYJIOYHMHCTBA, 3a0e3leuye MHOro 3aKOHHICTh, OIEPaTUBHICTH [5, c. 92].
[Ipeamer nokazyBaHHs — crienuQivyHa KaTeropis, sika OKPECIIOe K00 (pakTiB MaTepiaabHO-
IPABOBOT'O 3HAYEHHS, 1110 HAJIEKATh BCTAHOBIICHHIO ISl BUPIIICHHS IIUBUIHHOI CIIPaBU 110
CyTi, TOOTO TUIbKH JIJIsi BUPIMICHHS MUTAHHS IIPO MpaBa i 000B’sa3ku cTopiH. Came Take
MOHSITTS MPEAMETA I0Ka3yBaHHS J03BOJIAE Cy/ly MPABUIIBHO 3[IHCHUTH MIATOTOBKY CIIPABU
70 CYJIOBOTO PO3TJISy, BUMHATH 1HII A1i, CIpsMOBaHI Ha 3a0e3MedeHHS BCceOIUHOTrO I
MOBHOTO JIOCTIPKEHHs 00CTaBMH HHMBUIBHOI cripaBu. Kono oOcTaBuH, Ha SIKi CTOPOHU
MTOCHJIAIOTHCS SIK Ha MiJACTaBU CBOIX BUMOT 1 3alepedeHb, a00 Ha SKi BKa3yIOTh iHII 0COOH,
MOXe OyTH PI3HOMAHITHUM, a MPEAMET JOKa3yBaHHS Y KOHKPETHIA IUBUIBHIA CIpaBi
JI0CTaTHhO BU3HAaYeHWi. Ha ¥ioro ckiaa ykasye HOpMa MaTepiaJbHOTO TpaBa, sIKY CIiJ
3aCTOCYBaTH B JaHOMY KOHKpeTHOMY Bumaaky [6]. I[llomo Bu3HaveHHS npemmeTa
JI0OKa3yBaHHS B CIIpaBax MpO BUCEJICHHs, MOXHa minrpumatu no3uiiro B. I. boGpuka mpo
TE, MO 0 MpeaMeTa JOKa3yBaHHS y CIpaBaxX MPO BUCEICHHS BXOISATh OOCTaBHHM, IO
CBi4aTh MPO HE3aKOHHICTH MPOKUBAHHS 200 BTpaTy MpaBa Ha MIPOKUBAHHS BIIMOBia4ya B
KOHKPETHOMY JKHTJi, a TaKOXX IMpO TOPYIICHHS BiAMOBiZa4eM NpaB Ta/abo iHTEpeciB
no3uBava [3, €. 323]. OmuiHIOIYN BaXIMBICTh YCTAHOBJIICHHS TEpIIOi OOCTAaBUHU CIIPABH
«HE3aKOHHICTh MPOXKUBAHHS a00 BTpaTy IMpaBa Ha MPOXKHUBAHHSA BIAMNOBITAYa B
KOHKPETHOMY >KUTJII», CIIIJI MaTH Ha yBa3l Te, 110 BIAMNOBiAa4l MIPOKUBAIOTH y CHIPHOMY
MPUMIIIEHH] HA 3aKOHHUX M1JCTaBax.

BucHoBkuM. 3 orsy Ha BUKJIaJCHE BHIIE, O OCHOBHHUX OCOOJIMBOCTEH JT0Ka3iB Ta
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JIOKa3yBaHHS y CIIpaBax MpO BHCEJICHHS MOXHa BIIHECTH TakKe: CIpaBU PO BUCEIECHHS
PO3IJIAIAI0THCS BUKIIOYHO B MOPSJIKY LHUBUIBHOIO CYJOYMHCTBA, OCKUIBKM B HUX X04a O
OJIHIEIO 31 CTOPIH € (hi3M4Ha 0co0a; CiIiJl NOroAUTUCH 13 no3uuieto B. 1. boopuka npo te, mio
710 3araJIbHOTO MpEeAMETA I0Ka3yBaHHS y CIpaBax MPO BUCEJIECHHS BXOJATh 0OCTaBUHU, 110
CBIIYaTh MPO HE3aKOHHICTh MPOKUBAHHS 200 BTpaTy MpaBa Ha IPOKUBAHHS B1ANOBiaya B
KOHKPETHOMY JKMTJII, a TaKOXX NP0 MOPYLIEHHS BIIMOBIJAYeM MpaB Ta/ab0 1HTEpeECiB
[0o3MBayva, a MO0 OCOOJIMBOCTEM JOKa3lB Ta JOKAa3yBaHHA IIPO BHUCEJIEHHS MAEMO
3a3HAYUTH, 110 BOHU 00YMOBJIEHHI OCOOJIMBOCTSIMU KOHKPETHOT IIUBLIILHO1 CIIPABH.
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Kadepu IUBUILHO-TIPABOBHUX JUCHMILTIH HalioHaneHOT akajeMii BHYTPIIIHIX CTIpaB
HaykoBuii kepiBHUK:

IManosay JI.I., K.10.H., JIOIICHT,

JOTIEHT Kadepy IIUBUIBHO-TIPABOBUX JTUCITUILIIH

HarionanbHa akajziemisi BHyTPIIIHIX CIIpaB

POJIb MEJIIALLL B PO3B’SI3AHHI KOH®JIKTIB, IOB’SI3AHUX 3
BIJIIKOAYBAHHSAM KON YEPE3 JIIKAPCBKI IIOMUJIKHA:
MIKHAPOJHUHA JOCBIJ TA YKPAIHCHKA IIPAKTUKA

JlikapCchKi MOMUJIKHA — II€ CKJIAJIHE 1 YyTJIMBE MHUTAHHS, K€ MOKE MaTH CEPHO3HI
HACJIKK JUIsl 3/I0pPOB’Sl TMAIli€eHTa. Y BHMAAKy MOMUJIOK, 3aBAaHUX JIIKAPSIMH, TOCTAE
HEOOXITHICTh BUIIMIKOMAYBaHHS IMKOJW, 3aBIaHOi JKUTTIO ab0 370pOB’I0 TAIlI€HTIB.
Bupimenns Takux KOHQIIKTIB y CyJIOBOMY TMOPANKY, XO0Ya ¥ € MOXIJIHMBHM, YacTO
MPU3BOJUTH JI0 3aTSHKHUX IPOIECIB, EMOIIMHOTO BUCHAXKEHHS Ta CYTTEBHUX (DiIHAHCOBHUX
BUTpaAT. Y 1bOMY KOHTEKCTI MeAlalisi CTa€ BCE OUIbII MOMYJISPHUM albTePHATUBHUM
criocoOOM BUPIIIEHHS CIOPiB, OCOOJMBO B PO3BUHYTUX KpaiHax, Ji€ ii 3aCTOCYBaHHS BiKe
Ma€ 3HAYHY ICTOpil0 ycmixy. Y JaHiid JOMOBIAI MU PO3IJISTHEMO MIDKHApOAHUN IOCBIA
Meiailii B i cdepi Ta NepCHeKTUBH ii BOPOBAIKEHHS B Y KpaiHi.
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[HcTuTyT Menialii Oepe CBi MOYATOK 3 AHIVIOCAKCOHCHKUX KpaiH, Ak CrosydeHi
ratu Awmepuku, Benuka bpuranis, Asctpania. Tepmin wmexiaiis, ©Oe3mocepeaHbO
MOXOJIUTh BIJ] aHIIIMChKOr0 «mediationy, 10 03HaYa€e MOCEPEIHUIITBO, a00 3aCTYITHUIITBO
3a 0co0y.

OCHOBOMNOJIOXXKHA OIS [Jsl ITHCTUTYTIB apOiTpaxKy, Mejialii Ta HEperoBopiB -
[laynnceka koHdepenuis 1976 poky, apyra Ha3Ba sAkoi «lIpuyuHU HEBIOBOJIEHOCTI
HaceJeHHs aAMiHICTpyBaHHAM cuctemu npaBocynas B CLIA». besnocepennpo ii MoxHa
Ha3BaTH TOYKOIO BIIIIKY PO3BUTKY albTEPHATUBHUX METOAIB BupieHHs cropis B CLIA.

Kpim mporo, came micis 1i€i mojaii movanocsi akTUBHE BIPOBAHKEHHSI 1IHCTUTYTIB
aNbTEPHATUBHOIO BUPILIEHHS CIOPIB, SIK OKPEMUX IHCTUTYLIH 1 B KpaiHax €Bponu.

3 kiHug XX CT. Meiamis 1 1HIIl Npoleaypu aJbTepPHATUBHOTO BUPILNIEHHS CIOPIB
NoYyaal aKTUBHO MOLIMPIOBATHCS B yChbOMY CBITI [1, c. 461].

V¥ OaraThoX KpaiHax CBITY Meiallisl € IHPOKO 3aCTOCOBYBAHUM 1HCTPYMEHTOM IS
BPETYJIOBaHHS CIIOPiB, MOB’S3aHUX 13 JiKapchKuMu nomuikamu. Hampuknan, y CIIA ta
Benukiit bputanii meniaiisi BBakaeTbCs €()EKTUBHUM METOJOM UIBUIKOIO BUPIIICHHS
KOH(JIKTIB MDK TaIlEHTaMUd Ta MEIUYHUMH ycTaHoBaMHM abo mikapsmu. OJHi€0 3
TOJIOBHUX TI€pPEBAr € Te, 10 Meiallis J03BOJISIE CTOPOHAM JINTH KOMIpOoMicy 0e3 TpuBajoi
CYJIOBO1 TSATaHWHM, 30€pirarouu Npu bOMY KOH(IACHIIHHICTE 1 I0BIpY MK CTOpPOHAMHU.
Kpim Toro, memiaiiisi Ja€ MOXKIMBICTh YHUKHYTH PENyTALIMHUX BTpaT AJIs JIKapiB, L0 €
BXJIMBUM ACTIIEKTOM Y MEIUYHHX CIIOpax.

Oco0OnmBICTh Meialli y IuX KpaiHax Mojsirae B TOMy, IO TPOLEC € JOOPOBUTLHUM,
a TMOCEpPEeIHUKOM BHUCTYyMae HEUTpalibHa ocoba (MeaiaTop), siKa JoloMara€ CTOpoHaMm
3HAUTH B3a€MOINPHUUHATHE pimieHHs. BaxiuBo, mo B 6aratboxX BHUIMAJKaX Pe3ylbTaTOM
Mesialii € KOMIIeHcallls sl MallieHTa, SKy OOWJIBI CTOPOHHM MOXYTh MOTOIUTH 0e3
cynoBoro npumycy. Lle no3Bossie cTopoHam JOCATaTH PILIEHHS MIBUIIIE 1 3 MEHIIUMHU
BUTpAaTaMH.

Y ®panyii'menianis 3’sBUIACS JOBOJI JAaBHO 32 PE3yJIbTATOM MPABOBOI MPAKTUKH.
Tak, 3 ciuns 1973 poky 3aKoHOM OyB CTBOPEHHMH IHCTHTYT MexaiaTopa DpaHIy3bKOi’
PecnyOmiku, 1mo npusHavaeThes aekperoM [IpesumaenTta cTpokom Ha 6 pOKiB.

3 1978 poky y @paniiii’ Oyi0 BBEIEHO IMOcaay CYIAOBOTO Mejiatopa, 000B’SI3KOM
SIKOTO OyJ10 3a0e3meueHHs T0CyI0BOT0 BUpIlIeHHs criopy [2, ¢. 171].

VY ®paniii mpokypop HaIUICHUH TPAaBOM BHPILITYBATH YU JOIUTHHO 32 3TOI0K0 CTOPIH
MPOBOAMTH Meiamito. [Ipokypop Bupillye mo10 MOXKIMBOCTI MIPOBEASHHS Meiallii 1 uu
JI0TIOMO>K€ BOHA 3a0€3MEYHUTH BIAIIKOTYBaHHS 30UTKIB MOTEPILIOMY, YCYHYTH MEPEITKOIM,
OB’ s13aH1 3 TOPYIIEHHSIM 3aKoHY [3].

VY HimeuuyuHi MOCUTH YacToO, 3a 3TOJOI0 CTOPIH, CYAJs, B MPOBAHKCHHI SKOTO
nepedyBae crpaBa, MOXKe MepeIaBaTy il CBOEMY KOJIe31 — CyIi-MeaiaTopy (AMHHOMY CYAII,
SKUW TIPOWINOB Kypc HaBuaHHs Mmemiarii). [Ipomemypa memiarii' y cygoBoMy mporieci
BU3HAYAE€ThCA SK NpOIeAypa MPUMHUPEHHs, sfKa Nepefadayae BUPILIECHHS CIOpPY dYepes
YKJIaJIeHHsI MEPOBO1 yroju. BinmosinHo 10 8 278 «MupHe BUpIICHHS CIIOPIB, TPUMHPIIUBI
NEPeroBOpH, BperymaoBaHHs» LluBiTbHOTrO mpouecyanpHOro Koaekcy Himeuunnu
(Zivilprozessordnung § 278 Giitliche Streitbeilegung, Giiteverhandlung, Vergleich), cyn
MOBUHEH CIPUSITH MUPHOMY BHPIIICHHIO MPABOBOrO CHOpPY. 3 IIE€I0 METOI MO-Mepiie
NPOXOAUTH CITYXaHHS 3 MIPUMHUPEHHS, KPIM THX BUMAKIB KOJIU CIIPOOH 3 JJOCATHEHHS yTOAU
3MIMCHIOBINCH aJbTEPHATUBHUM OpPraHOM 3 BHUPINIEHHS CHOOpiB, a00 ClyxaHHSA 3
NPUMUPEHHS y IepCreKTHBI € Oe3ycmimuanM. Cy1 MOXe CIpSIMYBaTH CTOPOHH Ha CITyXaHHS
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3 IPUMUPEHHS, @ TAKOK HA 1HILI MPOLIETYPH CIPSIMOBaHI Ha BUPILLIEHHS IPABOBOTO CIIOPY,
AK1 POBOJIUTH CHELIAJbHO JEJIErOBaHUU CyIs, Tpeda BIIMITUTH, HE YIOBHOBaXEHU W Ha
OPUUHATTS pilleHHA. Takud CyAns MOXe 3acTOCyBaTH Oyab-sIKI METOAM BHUPILIECHHS
MIPaBOBOrO CIHOPY, B TOMY YKCI1 MEAIAIIIO.

3a pe3ynbTaTaMH BUPILIEHHS CIIOPY NPUUMAETHCSA MelalliiHa yroja sika Moxe OyTH
3acBiueHa 000B’SI3KOBOIO /10 BUKOHAHHS HOTapiycoMm [4].

YV ®panuii Ta HimeuumHi Mepiaimis TakoX HaOyna MOMIMPEHHA y MEIUYHHX
KOH(DJIIKTaX, 1 4acTO € MNPIOPUTETHUM METOJOM BHPILIEHHS CIHOpiB. Y LUX KpaiHax
pO3pO0IIeH] 3aKOHOJaBY1 MEXaH13MHU, 110 3a0€3MeUyI0Th 3aXUCT MPaB CTOPIH y MeAIaIliiHUX
npouecax. Taki MeXaHI3MHM CIHPHUSIOTH CHPABEAJIMBOMY BIAIIKOAYBaHHIO HIKOAM 0e€3
HEOOX1THOCT1 3BEPTATUCSA JI0 CYY.

Menianiss B KOHQIIIKTaX, 0 BUHUKAIOTh 4epe3 JIKAPChKI MOMMIKH, MA€ KiIbKa
BaknuBUX mepeBar. [lo-meprie, BoHa 3abe3medye MOXIIMBICTh MIBHAKOTO 1 THYYKOTO
BUPIIIEHHS CIIOPiB, OCKUIBKH HE MOTPeOye JOTPUMaHHS JKOPCTKHUX CyA0BUX mpoueayp. [1o-
Jpyre, Mpolec Meaiallii jornomMarae 30epert eMOIIHHUM OaaHC CTOPiH, 30KpeMa MaIlieHTa,
AKUM, SK TMPaBUJIO, TMEPEKUBAE TCUXOJIOTIYHI TPYAHOIII MICHs JIKAPChKOI MOMUIIKH.
[TamieHT Mae MOXJIHUBICTH 0O€3MOCEPEIHhO BUCIOBUTH CBOE HEBIOBOJICHHS, a JIKap —
MOSICHUTH CBOIO TO3UILIIO.

Kpim Toro, meniaiiisi cripusie €KOHOMIi 4acy Ta KOIITIB, OCKUIbKH MPOIEC TPUBAE
3HaYHO KOPOTIIE, HK TPATUIiHHUN CYIOBHU PO3IIISLN, i HE BUMAara€ BEJHKUX CyJIOBUX
BuTpart. Lle Takox 103BOJII€ YHUKHYTH J0JaTKOBOTO €MOIIHOTO HaBaHTaXEHHS I 000X
CTOpIH, SIKE€ HEMHHYYE BUHUKAE B CYJOBHUX IpOIlecax.

B VYkpaini Meniaris nuiie mounHae HaOyBaTH MOIMYJISPHOCTI, 30KpeMa y BUPIIIEHHI]
CIOpIB, 11O CTOCYIOTHCA JIIKAPCHKUX MOMUIIOK. YKpaiHChKE 3aKOHOJABCTBO MOKH IO HE
MICTUTh YITKO BH3HAUYEHHX HOPM IIOJI0 OOOB'SI3KOBOI Memiallii B MEIMUYHUX KOHQIIKTaX,
OJIHAK IHIIIaTUBH Ha PiBHI 3aKOHOIMPOEKTIB CBIAYAThH MPO 3POCTAIOYUI IHTEpPEC JI0 IbOTO
mexanizmy. [puitasatTs 3akony Ykpainu «IIpo memiariro» [5] B 2021 porri cTano nepuim
BAXJIMBUM KPOKOM Y I[bOMY HAIPSAMKY, ajie¢ peajibHa MPaKTUKa MOro 3aCTOCYBaHHS I
noTpedye aKTUBHOTO BIIPOBAIKEHHS.

HesBaxkaroum Ha 11e, B YKpaiHi BXKe € IepI NMPUKIAJAA 3aCTOCYBaHHS Memiarlii s
BUPIIIEHHS MEAUYHUX KOH(IIKTIB, 10 AEMOHCTPYIOTh MMO3UTUBHI pe3ynbTaTu. MemiaTropu
J0MIOMAaraloTh CTOPOHAM YHHMKHYTH CYAOBOi TATAaHMHM Ta JOCATTH CIPaBEIIMBOrO
BPETYJIIOBAHHS CIOPY HUISIXOM meperoBopiB. [ns Toro mo0 1meit iHCTpymMeHT HaOyB
OUTBIIOTO TOMIMPEHHS, HEOOXIMHO PO3BUBATH KYJNbTYpPy IOBIpH [0 Memiamii cepen
MAaIli€HTIB Ta MEIWYHUX IPAIliBHUKIB, a TaKOX IIIBHINYBaTH NPO(eciiiHy MiaroTOBKY
MeJIaTOpIB Y MEIUYHIN cdepi.

BucnoBok. Memiamiss B po3B’si3aHHI KOH(ITIKTIB, OB’ SI3aHUX 13 BIAIIKOyBaHHSIM
IITKO/IM, 3aBJAHOI JIKAPCHKUMHU TIOMIJIKAMH, MAa€ 3HAYHUM MOTEHIIAN N7 €(hEeKTHBHOTO
BPETYJIIOBaHHS CIOpiB. MiKHApOAHUI JOCBiA CBITYUTH MPO YUCICHHI MEpeBard I[bOTO
METOMy, 30KpeMa MIBUAKICTh, KOH(IACHIIINHICTE Ta 30€peKeHHS CTOCYHKIB MIXK
ctoponamu. BomHouac B Ykpaini memiamis moTpeOye aKTHBHIIIOTO BIPOBA/DKEHHS Ha
3aKOHOJJABYOMY Ta MPAKTHYHOMY PiBHSIX. PO3BUTOK IIi€l chepr MOXKE CTaTH BAKIUBUM
KPOKOM JUIsl 3a0€3MEeUeHHs] CHpPaBEJIMBOTO Ta €(PEKTUBHOTO 3aXHUCTy MpaB MAllI€HTIB 1
MEJIUYHUX TPaIliBHUKIB.

Chnucok BUKOPUCTAHHUX JIZKEPEJI:
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TiMmonoB A. 1.,
acmipaHT kadeapu IMBUIHLHOTO MpaBa Ta Mpolecy
XapKiBCHKOTO HAIIOHAIBHOTO YHIBEPCUTETY BHYTPIIIIHIX CIIPaB.

3AKPUTHM PO3IJISLI IUBLJIBHUX CIIPAB B IUBLJIBHOMY
CYJOYUHCTBI YKPAIHI

BiakpuTicTh, rIacHICTh IIUBUIBHOTO CYJOYMHCTBA MPABOMIPHO BBAXKAETHCS OJHUM 3
HalBaroMimux 3aBOIOBaHb AeMOKpaTii. [ 1acHICTh Cy/TOUMHCTBA € HEOOX1THUM €JIEMEHTOM
PaBOCYAHOI JISJIBHOCTI OPraHiB CyJI0BOi BJajy, a TaKOXX YMOBOIO peaii3allii mpaBa Ha
CYJIOBUH 3aXHCT CTOPOHAMHU OCHOBHUX YYaCHUKIB CYJIOUYMHCTBA Ta IHTEPECIB CyCHUIbCTBA
y cropaBemIMBoMy mpaBocydi [1, €. 61]. 3acaga riacHOCTI IMBLIBHOIO CYAOYHHCTBA
0a3yeThCs HA KOHCTUTYIIIHHIN BUMO31 IJIACHOCTI cyoBoro mporecy (cT. 129 Koncturymii
VYkpainn) Tta BiamoBinHo a0 4. 3 c1. 2 HIIK Ykpainu € ocHOBHOIO 3acaior0 (IPUHITUIIOM)
[IUBUILHOTO CYJIOYMHCTBA.

Pazom 3 TmMm, sk caymHo 3a3Havae B. KpoiTop, mis mpakThyHO Oyab-SKOTO
NPUHIIMITY [IUBUIFHOTO MIPOLIECY MOKe OyTH OOMEeXKeHa 3 TUX UM IHIIUX MiACTaB. Y I[bOMY
IJIaH1 HEe € BUHSATKOM 1 MPUHIUI MOETHAHHS TJIACHOCTI Ta MOKIUBOCTI il OOMEXEHHS B
[UBUTBHOMY CYJIOYMHCTBI. Tak, 3rigHO 31 CT. 6 €BpoNeichKkOi KOHBEHIIIT TpaB MPO 3aXUCT
MpaB JIFOJWHA 1 OCHOBOIIOJIOXXKHUX CBOOOJ, Cy/OBE DIMICHHS OTOJOIIYEThCS ITyOJIIYHO.
Opnak mpeca Ta my0OJika MOXKYTh HE JIOITyCKAaTUCh HA CYJIOBE 3aCiTaHHs MIPOTATOM yChOTO
mpoliecy abo Horo 4acTUHU 3 MIpKyBaHb MOpaJi, CyCIUIBHOTO MOPSAKY a00 HAIlOHATBHOT
Oe3reKkn B JEMOKPATHYHOMY CYCIUIBCTBI, @ TaKOXX KOJM IHOTO BUMAraroTh IHTEPECH
CYCIIUTbCTBA, HEMOBHOJITHIX, a00 JUIsl 3aXMUCTy MPHUBATHOTO JKUTTSA CTOPiH, ab0 — Ti€k0
MIpOI0, KOO, Ha AYMKY CYAy, CYBOPO HEOOXiJHO, — 3a OCOOJMBHUX OOCTaBHH, KOJH
TJIACHICTh TIopyImryBania 6 iHTepecu mpaBocyias. [logibna Hopma MicTuThCs 1 B CT. 14
MiKHApOIHOTO IMAKTY PO TPOMAJISTHCHKI 1 TOJIITHYHI mpaBa [2, C. 49].

BpaxoByroun BaxJIMBICTh TJIACHOIO Ta BIIIKPUTOTO CYAOBOTO MpPOIECY B HamIii
KpaiHi, IIUUIKOM 3aKOHOMIPHUM € TUTAaHHS: a HACKUIbKH BUIPABIAHUM € 3a3HAUCHE BHUIIIC
(dbopMyITIOBaHHS 3aKOHY ITPO MOXJIUBICTh CYAYy MPOBOAUTH 3aKpUTE CYJIOBE 3aCIIaHHs, 1, SIK
HACIIJI0K, — HEMOXKJIMBICTh JOCTYMY 3allikaBlIeHUX 0ci0 A0 maTepianiB maHux copasn. Lle
Ny’K€ CephO3HE MUTAHHS, OCKUIBKH BOHO CTOCYETHCS MPOOJIEeMU OOMEKEHHS il OJHOTO 3
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OCHOBOTIOJIOKHUX MPUHITUITIB 3TIHCHEHHS TTPaBOCYIS.

Sk caymnHo BiazHayae B. A. KpoilTop, BaXJIMBUM €JIEMEHTOM 3MICTY 3acaiu
TJIACHOCTI IMBUIBHOTO CYJOYMHCTBA BUCTYNAIOTh IJICTAaBM Ta 3arajbHUN TOPSIOK
3aKpUTOTO CYIOBOTO PO3TJISAY IMBUIBHHUX crpas [3, c. 424]. JocnigHuk 1iei mpoOieMu B
rajty3i aaMmidictpatuBHoro cygounHctBa O. O. I'aBpuiiok c(opMyBaB MOHATTS PEXUMY
3aKPUTOrO PO3IJSAAY aAMIHICTPATUBHUX CIpaB, MiJ SIKAM 3alpONOHOBAHO PO3YMITH
BCTAHOBJICHY 3aKOHOJIABCTBOM CYKYIHICTH TIPABWJI 1 CHPSIMOBAaHUX Ha iX BHKOHAHHS
3aX0/11B I[0J10 0OMEXEHHSI BIIKPUTOCT1 PO3TJISY CIPAB B aIMIHICTPATUBHOMY CYIOYMHCTBI
3 METOI0 HEpO3TOJIOLIEHHS OXOPOHIOBAHOI 3aKOHOM TAa€MHHMII, 3aXUCTy OCOOMCTOrO Ta
CIMEHHOT0 YHUTTS JIOAUHH, B IHTEpEeCaX MaJIOJIITHBOT UM HETIOBHOMITHBOI ocoou [4, C. 7].

VY cr. 6 €Bponeticbkoi KoHBEHINI Mpo 3aXWCT IpaB JIOJAWMHUA 1 OCHOBOIIOJOXHHX
CBOOO/I IOMYCKA€ETHCSI 0OMEKEHHS MPUHIIUITY TJIACHOCTI Ta BIAKPUTOCTI CYIOBOTO MPOIIECY.
Amnanoriydi Hopmu 3Hainum cBoe BimoOpaxenns B LIIK Vkpainu. Tak, BignmoBiaHO 10
nosioxeHb 4. 7 c1. 7 LIIK Ykpainu, po3rasg crpaBu y 3aKpuUTOMY CYJAOBOMY 3acCiaHH1
NPOBOAUTECS y BUMNAAKAX, KOJW BIIKPUTHH CYIOBUH pO3IJISLA MOXKE MAaTH HACIIIKOM
PO3TOJIONIEHHsI TA€EMHOI 4YM 1HIIOI 1HGOpPMAIll, IO OXOPOHSETHCS 3aKOHOM, abo 3a
KJIOMOTAaHHSM YYacCHUKIB CIpaBU 3 METOK 3a0e3MeueHHs TAaEMHUIIl YCUHOBJICHHS,
3ano0iraHHsi pO3rOJIONICHHIO BIJIOMOCTEH MPO 1HTUMHI YU 1HII OCOOUCTI CTOPOHM JKHUTTSI
YYaCHHUKIB crpaBu ab0 BiIOMOCTEH, 1110 MPUHUKYIOTh IXHIO YeCTh 1 T1/IHICTh, a TaKOX B
HIIIMX BUITaJIKaX, YCTAHOBJICHUX 3aKOHOM.

BucnoBku. Po3risgaroun nuTanHs Ipo IpoLecyalbHUI 3MICT MPUHIUITY TI1aCHOCTI
Ta BIAKPUTOCTI CYIOBOT'O PO3IJISAY MHUBUIBHMX CIIpaB BBa)Kal0, M0 HAWOUIBII TOBHO
TJIACHICTh 3IUCHIOETHCSA Y BIIKPUTOMY CYJIOBOMY PO3TJISi[ll, SIKMM, 3TITHO 3 YaCTUHOIO
npyroto ct. 7 LIIK Ykpainu, € 0CHOBHUM HOTO e1eMeHTOM. BaXKJIMBUM €J1€MEHTOM 3MICTY
[JIACHOCTI LHMBUIBHOTO CYJOYMHCTBA BUCTYNAIOTh MIJCTaBU Ta 3arajlbHUNA TMOPSIOK
3aKPUTOTO CYZI0BOT'O PO3IJIANY IIUBUILHUX CIIPAB.

OOcsr Te3 He J03BOJISIE 3YMUHUTHUCS HA BHUCBITICHHI BCIiX MPOOJEM, MOB’A3aHUX 3
BU3HAUEHHSM CYTHOCTI 3aKpUTOTO PO3MIISIAY HMUBUIBHUX CHPaB SIK CKIAOBOI MPUHIIHUITY
TJIACHOCTI Ta BIAKPUTOCTI B IUBUIBHOMY CYJOUYMHCTBI YKpaiHU Ta CHCTEMH IiJICTaB HOTO
3alpOBADKCHHSA. AJie BCi BOHH TOTPEOYIOTH IMOJAJBIIOTO TIMOOKOTO TEOPETHYHOTO
JOCIIHKCHHSI, HAJIEKHOTO 3aKOHOABYOT0 3a0€3MEeUeHHsI Ta OCMUCIIECHHS MPAKTUKH HOTO
3aCTOCYBaHHS 3 THM, IIO0 MOJANbII 3MIHM B 3aKOHOJABCTBI CHPUSUIA Hacamrepe
MOIANBIIIOMY 3a0€3MEUCHHIO 3aXUCTY MPaB 1 3aKOHHUX 1HTEPECiB (DI3UUHUX Ta IOPUANIHUX
0ci0, OUIBIII JOCTYMHOCTI CYJAOBOTO 3aXUCTy 3a3HaueHUX ocib. 30KpeMa OKpeMoMYy
JOCIIJDKCHHIO ITIJIATal0Th TMHTAHHS BW3HAYCHHS IIJICTaB 1 3arajJlbHOrO TMOPSAKY
MIPOBEJICHHS 3aKPUTOTO CYJOBOTO PO3TIISIAY 3 OKPEMHX KaTeropi Cripas.
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MPABOBI ACIHEKTHU MIDKHAPOJHOI'O YCUHOBJIEHHS JITEN

MixHapoHe YCHHOBJICHHS — II€ CKJIAJIHUH FOPUAUMYHHUNA TPOIIEC, 10 Tepeadadae
NPUAHSTTS TUTHHH-TPOMAJITHUHA OJHIET Iep)KaBU B CIM'T0 TpOMaJIsH iHIIOT nepkaBu. Llei
IPOIIEC PETYIIOETHCS SK HAIIOHAJTLHUM 3aKOHOJABCTBOM KpaiH, 1Mo OepyTh yd4acTh B
YCHHOBJICHHI, TaK 1 MDKHApOJHMMH JIOTOBOpPaMU. 3 OJTHOTO OOKY, II€ IMUISIX JO CTBOPEHHS
HOBO1 CIM’1 JJI1 DWTHHH, 1M030aBiIeHOT 0aThKIBCHKOTO MIKIyBaHHS. 3 I1HIIOrO OOKYy, IIe
CKJIaJHa IOpUANYHA MPOIEAYpa, IKa BUMAarae JOTPUMaHHs YMCICHHUX (opMaIbHOCTEH Ta
Bumor [1].

Pi3HOMaHITHICTP 3aKOHOJABCTB, KYJIBTYpHI BIIMIHHOCTI, MOBHI Oap'epu Ta
OIOpOKpaTHUYHI MPOIEAYPU — II€ JIMIIE JIesIKi 3 (PaKTOpiB, IO YCKIAIHIOIOTH IIeH TMpoIIec.
Koxna kpaiHa Mae cBOi BIacHI 3aKOHHM IOJAO YCHHOBIEHHS, SKI MOXYTh 3HA4YHO
Bifpi3HATHCA. KpiM TOrO, po3yMiHHS CIMEHHHUX LIIHHOCTEH, poJii OaThKIB Ta JITEH MOXKeE
BIJIPI3HATHCS B PI3HUX KYJIbTypax.

HesBaxkaroum Ha BC1 CKJIaJIHOIII, MI)KHAPOJIHE YCHHOBJICHHsI 0a3yeThcs Ha KUTBKOX
dbyHIaMEeHTaTbHUX MPUHIKMIIAX. HalirooBHIIKMKA 3 HUX — 1€ HAaWKpalll IHTePEeCH TUTHHH.
Bci pimienHs, moB's3aHi 3 YCUHOBJIEHHSIM, IMOBHHHI MPHHAMATHCS BHKJIIOYHO B IHTEpecax
TUTUHY. [HII Ba)IMBI TMPHUHIIMIN BKJIIOYAIOTH MOBAry N0 KyJIbTYPHUX OCOOIMBOCTEH
JTUTUHH, TIPO30PICTh 1 BIAKPUTICTH MPOIEAYPH, @ TAKOXK CITIBIPAIIO MK KpaiHaMHU.

3rigHo 3i crarrero 24 3akony Ykpainu «IIpo oXopoHy AMTHHCTBA», YCHUHOBICHHS
TiTe-rpoMaisiH YKpaiHU 1HO3EMIIMUA MOYJIMBE JIMIIE TICHIsI BUYEPIIaHHS BCiX BapiaHTIB
nepenadi mif OMiKy YW BHXOBAaHHA B YKPAiHCBKHX CIM’sX. 3a00pOHEHO KOMepIliiiHe
MOCEPETHUIITBO B YCUHOBJICHH1[2].

JIisi yCHHOBIIEHHSI TUTHUHHM, 110 MAa€ YKpaiHChbKE TPOMAJITHCTBO, 1HO3EMIIl MTOBUHHI
JOTPUMYBATHUCS TIEBHUX YMOB: JUTHHA TOBUHHA OyTH Ha 00J1iKy B MiHICTEpPCTBI COIIaIbHOT
MOJIITUKK Ta MAaTH BIK HE MEHIIE 5 pOKIB, 3a BUHATKOM BHUKIIOYHHUX BHITAJIKIB.
MIiHCOTIIONITHKY TIEPEBIpsI€ KAaHAUAATIB HA YCHHOBIICHHSI Yepe3 MiHICTEepCTBO BHYTPIIIHIX
cripaB Ta [HTEpmon.

[Ho3emrri, ski OaxalOTh YCHHOBUTH JWTUHY, TOAAIOTh J1O0 MIHCOIIOMITHKA
nokymMeHTH mist peectpaiii. [licis 3ampoiieHHss Ha cmiBOecily 1 OTpUMaHHS 3TrOAU
MIiHCOTIIOITAKY, MUTAHHS] YCUHOBJICHHS BUPINTYETHCS B CYZOBOMY MOPSJIKY.

CknagHICTh MIKHAPOIHOTO YCUHOBIICHHS 3yMOBJIEHA HEOOX1IHICTIO IOTPUMAHHS SIK
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HaIlIOHAJILHOT0, TaK 1 MIXKHAPOHOTO 3aK0OHOAaBCTBa. OCHOBHUMU JIOKyMEHTaMH € ['aa3pka
KOHBEHIIISl PO 3aXUCT AIT€H Ta CHIBPOOITHULITBO B Taily31 MIKJIEPKaBHOTO YCUHOBJIECHHS
(1993) 1 'aa3pka KOHBEHIIiSI PO OPUCAUKIIIIO 1 BU3HAHHS PillIeHb PO YCUHOBIEHHS (1965)
[3].

{1 koHBeHII1T 0a3yI0ThCA Ha NpUHLMNAX, 3akpimieHux y Konseniii OOH npo npasa
JUTUHU, 1 BBOJSTH HOBI ITpaBUJia yCUHOBJICHHS, HOTO BU3HAHHSA Ta MPaBOB1 HACHiAKU. BoHU
TaK0X 3a00pOHSIOTh OTPUMAHHS MaTepiajJbHOI BUTOJIU M1 Yac ycuHoBIeHH. [IpoOaemoro
3QJIMIIAETHCSI KOHTPOJIb 3a MpaBaMU YCHUHOBIICHHX JMITeH, OCKUIbKK ['aa3pbka KOHBEHIIS
1993 poky He 3000B'i3ye HajaBaTH 3BITH MiCJsl YCUHOBICHHS, ajie ¥ HE 3a00pOHSE 1€
pobutu [3].

B yMoBax BOEHHOTO cTaHy MiKHApOJIHE YCUHOBIICHHS CTa€ IIe OUTBII CKIaJHUM Ta
HEMOXUIMBHM Y JaHui mepion dacy. OcranHiM yacom y 3MI Ta conMepekax akTUBHO
OOrOBOPIOETHCA MUTAHHS YCUHOBJIEHHS YKPAaiHCBKHUX JITel iHO3eMUSAMH. MIHICTEPCTBO
COLIIAJIbHOT MOJIITUKHU MIKPECIIOE, 0 MDKAEP>KaBHE YCUHOBJICHHS Hapa3l HEMOXIIMBE, 1
NOLIMPEHHS HEAOCTOBIPHOT IH(POpMaIllii MOKe OyTH MOB'A3aHE 13 MAXPANCTBOM.

B ymoBax BIiiiHM TNpOBOIUTHCA €BaKyallis IiTell a0 Oe3NeYyHUuX 30H, JI€ BOHU
noTpeOyIOTh TUMYACOBOTO JIOTIISIAY, & HE YCHHOBIICHHS. 3a MDKHAPOAHIUMH HOPMaMH, JiTH,
eBaKyilOBaHI Yepe3 HaJ3BHYAiiHy CHUTYyaIlil0, HE MOXYTh OYTH YCHHOBJICHi, SIKIO HE €
CHUPOTAMH Ta € MOXKIIUBICTh B0O33’ €JHAHHS 3 POJIMHAMH.

3riiHO 3 YKPAaTHCHKUM 3aKOHO/aBCTBOM, YCUHOBIICHHSI JITCH 1HO3EMISIMH MOKITBE
nuire 3a 3rooro HarioHanbsHOT collianbHOT cepBICHOT cTy>»kK0H, sika 3apa3 He po3IJIsIac TaKi
CIIpaBH 4epe3 CKIaaH1 0e3mekoBi yMoBH. be3 HanexHOT mepeBipku JOKYMEHTIB iICHY€E PU3HUK
NOTPAIUISTHHS JITeH 10 pyK maxpaiB abo TOPro.IliB toibMH. Koy cuTyairis mokpaniuThCes,
ypsia o0ilsie omnmepaTuBHO 1H(GOPMYBATH MPO MOKIIMBICTH BIIHOBJICHHS MIKJIIEPKABHOTO
YCUHOBIICHHSI.

VY3arajapHIOIOUM BUIIE3a3HAUEHE, MOXKHA CTBEPIKYBATH, 1110 MUTAHHS YCUHOBIICHHS
niTer B YKpaiHi, OCOOJMBO 3a ydYacTIO IHO3EMI[IB, € CKJIAJHUM 1 OaraTorpaHHHM.
3aKoHOMaBCTBO MOTpeOye pedopM mIsi MPUBEACHHS Y BIAMOBIIHICTH 10 MIKHAPOIHHX
CTaHJapTiB, 30KpeMa 10 npuHuMiB ["aa3zpkoi koHBeHiii Ta Konsennii OOH npo mpasa
nuTiHU. HeoOXimHo 3a0e3MeynT HAJIEKHUH MEXaHI3M 3HallOMCTBa KaHAUIATIB 3 JITHMHU,
OpIEHTYIOUM TpOollec Ha 1HTepecH aiTed. BaxkinBo Takok OOpPOTHCS 3 pU3UKAMHU TOPTIBII
TITBMU Ta 3JI0BXXUBAHHAMH B 111ii cepi. J{ms mokpamieHHs cutyairii Ykpaifi ciiif mpoBeCcTH
JOCTIDKCHHST Ta PO3POOWTH HOB1 MIAXOMW, SIKI MiABUINATH €()EKTUBHICTH ICHYIOUOTO
3aKOHOJIaBCTBA Ta CTBOPSITH O€3MEYHI YMOBH JJIS AITEH, 110 MOTPEOYIOTh YCUHOBIICHHS.

Yepes BiiiHy B YKpaini MbKIepKaBHE YCHHOBJICHHS TUMYACOBO MPU3YIUHEHO IS
3a0e3nedeHHss Oesneku giteil. HaromicTh yBara 3ocepe/keHa Ha iX eBakyamii Ta
TUMYACOBOMY JOTJISIIL, 3 MOKJIMBICTIO BO33'€ THAHHS 3 POJIOM.
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INPOBJIEMH JOKA3YBAHHA Y IUBIJIBHOMY ITPOLECI

[TpoGnemu qoka3yBaHHS y IIUBUTILHOMY IIPOIIECi € HAA3BUYAHHO BAXKTMBUM, OCKUTBKH
SKICTb Ta OOTPYHTOBAHICTh CYJIOBHX PIllICHb 3HAYHOIO MIPOIO 3ajieXkKaTh BiJl MMPABUIILHOTO
3aCTOCYBaHHSI HOPM, 1110 PETYNIOIOTh NMpaBocyad. /JlokasyBaHHs y IMBUILHOMY IMPOIIECT €
CKJIAJTHUM 1 6araTorpaHHUM IPOIIECOM, KWW BKIIIOUae B cebe 301p, OIIHKY Ta MOJaHHS
JIOKa3iB, 110 MIATBEPKYIOTh a00 CIPOCTOBYIOTh BHUMOTH CTOpiH. EQEKTHUBHICTH 1
CIPaBeJIMBICTh MPABOCYAIS 0€3M0CepeHbO 3aJIEKUTh BiJl TOTO, HACKUIBKH MPABUIBHO 1
BceOIuHO 310paHi, MoJjaHi Ta OI[IHEH1 JTOKa3H.

Cucrema [0Ka3yBaHHS B IHMBUIBHOMY IIPOILIECI XapaKTEPHU3YEThCS TEBHUMU
CKJIQJTHOIIIaMH, sIKI BUHUKAIOTh SK Ha eTarl 30MpaHHs JI0Ka3iB, TaK 1 Ha e€Taml iX OIIHKU
cynom. Cepen OCHOBHHUX MpoOJeM MOKHA BHAUTUTH TUTAaHHS BHU3HAYCHHS 0OCITY
JIOKa3yBaHHs, HEJJOCTATHIO BU3HAYCHICTh y 3aKOHOJABCTBI 1100 NMEBHUX BHUJIIB JIOKA3iB, a
TaKOX CYO'€KTUBHICTH OIIHKH, JTOCTOBIPHICTH Ta JOMYCTUMICTh JIOKa3iB cyaoMm[1].

Busnauennss ob6csary nokasyBaHHs. HeoOXimHO 4iTKO po3MexkyBaTtd (akTh, SKi
MOTPIOHO JIOBECTH, Ta Ti, III0 BBAXKAIOTHCS 3arajibHOBiTOMUMU. Llei acieKT BaXKTUBHUMA IS
YHUKHEHHS HaJIMIpHOTO HAaBaHTAXXCHHS Ha CyJl 1 CTOPOHHU.

Hanpukaan: VYsBimo, mo ocoba I' mogae mo30B 10 0cobu A mpo CTATHEHHS O0pry Yy
po3mipi 10000 rpuBeHb, SKHiA, 32 CJIOBAMH MO3WBa4Ya, BUHUK BHACTIIOK YCHOT YrOJau PO
MO3UKY.

Joka3u, siki moTpidHO 10BeCcTH:

- Hoka3 nasiBHOCTI Gopry. [lo3uBau mae goBecTH, mo Oopr mificHO icHye. Lle
MOKe OyTH MIATBEPKEHO CBITUEHHSMH, MIEPEMUCKOI0 200 1HIIMUMH TOKYMEHTaMHU.

- Hokasu yknaaeHas yroau. [lo3uBau mae TOBECTH, IO MK CTOpOHaMHu Oyna
yKJIaJIeHa yrojia npo no3uky. OCKUIbKYU yroja OyJia yCHOIO, 11€ MOKe OYTH CKIIaJIHIIIe, aJie
CB1IKM 200 1HIIN JOKa3Wd MOXKYTh MIATBEPAUTH (PaKT i ICHYBaHHS.

- JHoxkas3u mono cymu 6opry. HeobOximHo moBectu Touny cymy oopry (10000
IPUBEHB), OCKUIBKH 1€ € MIPEIMETOM [1030BY.

3araabHoBigomi pakTu:
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- 3arajapH1 TPUHLMIMN OUBUIBHOIO 3aKOHOAABCTBAa. Hampukian, mjo mo3uuka €
3aKOHHHMM CIIOCOOOM OTpUMaHHA KOWTIB. Llel ¢pakT He moTpedye 10AaTKOBOrO 10BEAEHHS,
OCKUIbKH BiH € 3araJIbHOBIJJOMUM.

- 3HaHHS PO PUHOK MO3UK. BioMo, 110 yCHI YroJiu MOXYTh OyTH IOPUAUYHO
00OB'I3KOBUMH, SIKIIO BOHU BIJAMOBIJAIOTh MEBHUM yMmoBaMm. Llell acmekT TakoxX He
MOTPiOHO TOBOAUTH.

OTxe, 4ITKE pO3MEKYBaHHSI MDK (akramu, 5K MOTpIOHO [OBECTH, Ta
3arajbHOBIIOMUMH (haKTaMH J03BOJISIE YHUKHYTH HAJMIPHOTO HaBaHTAXKEHHS Ha Cya 1
ctoponu. Ilo3uBau Mae 30cepeauTUCA JIMIE Ha THUX JOKa3zaX, fKlI 0e3MmocepeaHbo
MiATBEPKYIOTh OO BUMOTH, a HE Ha 3araJIbHUX MPUHITUIAX, SKi BXe € Bimomumu. Lle
CIPOUILYE Mpoliec 1 poOUThH HOro O1IbI eeKTUBHUM[2].

OrmiHka 10Ka3iB - 11€ Cy0’ €EKTUBHUM MPOIIEC, SIKUN 3aJICKUTh Bi cyaal. B Ykpaini nie
NPUHIIMI BUTLHOT OLIIHKHY JI0KAa31B, 1110 03HAYaE, 110 CY Ma€ IPaBo CaMOCTIMHO BUPIIIYBaTH,
K1 JJOKa3u € JOCTaTHIMU JJIsi MPUUHATTS pimeHHs. e nependayeHo 3aKOHOJABCTBOM, a
came crarrero 89 [{uBinbHOTO MpoIECyaIbHOTO KOJEKCY. ToMy 1€ MOKe MPU3BOIUTH 0
HerepeadadyyBaHUX pe3ysIbTaTiB 1 HEBUZHAYEHOCT] Y MPAaBO3aCTOCYBaHHI.

[lonsaTTss pmomycTUMOCTI JOKasiB, 3akpirieHe y crarri 78  LluBiibHOTO
mpolecyaibHOr0 Kojaekcy. Tok, TOMyCTUMICTh JIOKa3iB € 1€ OJHIEI0 BaXJTUBOIO
npo6siiemoro. He Bci 10ka3um MOXXYyTh OyTH MPHUIHSATI CylIOM, ICHYIOTH MEBHI KpUTepii, 3a
SKUMU BH3HAYA€THhCS iXHS JOMYCTUMICTh. Hampwukman, CBiTYEHHs, OTpHMaHi 3
NOPYIIEHHSIM 3aKOHY, MOXKYTh OyTH BU3HaHI HeficHUMH. Lle muTanHsa BUKIMKae O6araro
JUCKYC1H, OCKITBKM 4acOM BaXKJIMB1 JIOKa3W MOXYTh OyTH BiaxuiieH1 depe3 (opMmasbHi
migcTaBu. TakoX MOCTAaIOTh MUTaHHS 110710 POPMU Ta CIIOCOOY MOJaHHS JJOKa31B, 0COOIMBO
y BUNAJKaX €JICKTPOHHUX JIOKYMEHTIB Ta 1HIITUX HOBUX BHUJIIB JIOKA31B, sIKI HE 3aBXIH YITKO
periaMeHTOBaH1 3aKOHOJaBCTBOM| 3].

CydJacHi TeXHOJIOT'11, TaKi K €JIEKTPOHHI JJOKa3M Ta COIlialbHI MEpPEeXki, CTaBISATh HOBI
BUKJIMKH TIEpPE]l CHUCTEMOIO JOKa3yBaHHS. 3 PO3BUTKOM TEXHOJIOTiN E€JIEKTPOHHI JO0Ka3u
CTalOTh Jefaiil akTyanbHIMMH. [IpoTe 3aKOHOMABCTBO HE 3aBXKAM BCTUTAE 3a IMMHU
3MIHaMH, [0 CTBOPIOE MPABOBI MPOTAJIMHU 100 MPOIECYATbHOTO CTATYCy €IEKTPOHHUX
J0Ka3iB, iX aBTEHTUYHOCTI Ta JOMyCTHMOCTI. Tomy, HEOOXITHO YyIOCKOHAJIUTH
3aKOHOJ/JABCTBO JIO HOBHUX peaiidd, mo0 3a0e3neuntu e(OEKTUBHICTh 1 CIPaBEIIUBICTH
nporecy|[4].

J11st MOKpaIieHHs: CHCTEMH JIOKa3yBaHHS Y IIUBUILHOMY MPOIIECi MOXKHA BITPOBAIUTH
JEKUJIbKa HAIPSMIB:

- 3anpoBaHKeHHS €IEKTPOHHOTO JOKYMEHTOO0O0IrY;

BusznaunTu 4iTki KpUTEpii TOMYyCTUMOCTI TOKA31B;

Po3pobutn pekoMeHarlii o0 oIiHKM eJICKTPOHHUX JOKa3iB;

[TpoBoaMTH HAaBYaHHS JJIS CY/JIIB 1 QJBOKATIB 3 HOBUX TEXHOJOTIH y cdepi
JOKa3yBaHHSI.

[Ipo6nemamu 3II0BKMBAaHHS y JOKa3yBaHHI € 4YacTe HaMaraHHs YYacHUKaMU
CyZIOBOTO TIPOIIECY MAaHIMMYJTIOBATH JTOKa30BOIO 0a3010, 3aTATYIOUW PO3TIS] CIpaBU YU
MPUXOBYIOUYM BaxIuBYy 1H(popmMmarito. [le Moxke mposBIATUCS y HECBOEUYACHOMY HaJlaHH1
JI0Ka31B, YMUCHOMY TNEPEIIKOAKaHHI CYZA0BOMY pO3Tisiay abo * y BUOIPKOBOMY MOJIaHHI
JIMIIIEe YacTUHU J0Ka3iB. CaMe I MPOTHAlT TAKUM MaHIMYJISIISIM 3aKOH HaJa€ Cyay IIpaBo
CaMOCTIHHO BHMaraTu J0JaTKOB1 Joka3u. Lle mo3Bosisge 3a6e3neunt OUTbIn 00’ €KTUBHUN
pO3IJIsi] CIIpaBU Ta 3amo0IrTH HECHPABEIMBOMY pilieHHI0. OCOOIMBO BAXKIMBUM 1€ € Y
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crpaBax, Ji¢ OJHIEI0 31 CTOpPIH € HEMOBHOJITHS JuTHHa abo ocoba 3 0OMexeHUMU
MO>KJIMBOCTSIMH, SIKI MOXYTh HE MAaTW JOCTATHIX 3HaHb a00 pecypciB AJI 3aXHCTY CBOiX
pasB.

VY Gararbox kpaiHax CBITY, 30KpeMa B KpaiHax €Bpomneiicbkoro Corwo3sy, Cyl BiIirpae
OUIBIII aKTUBHY POJIb Y KEPYBaHHI CYJOBUM IPOIIECOM, HIXK 1€ TPAAUIIAHO MPUUHSITO B
VYkpaini. Hanpuknazn, y HiMeuunni cyn Mae mpaBo BUMaraty BiJl CTOpiH HaJaTH BC1 HAasBHI
JOKYMEHTH, TOB’S3aH1 31 CIPaBOI0, a TAKOX CIPHUSE TOMY, 00 CTOPOHM HaJaiu BCl
HeOoOXI1H1 ToKka3u[S].

OTxe, IMBUTLHOMY TIPOIIEC] MUTAHHS JOKa3yBaHHS € OJTHUM 13 KJIIFOUOBHUX aCIEKTIB,
[0 BU3HAYa€ CHPABEMJIUBICTh 1 €(PEKTUBHICTb CYIOBOTrO po3risny. s mokpamieHHs
CUCTEMHU JOKa3yBaHHsS HEOOXIIHO BIPOBA)KYBaTH 1HHOBAIIMHI pIMIEHHS, Takl K
€JIEKTPOHHUN TOKYMEHTOOOIr, YITKIII KpUTEPii JOMYCTUMOCTI, MiJIBUILIEHHS KBami(ikarii
CYJIIB 1 FOPUCTIB, II0OO BOHU MOTJIM €()eKTUBHO BUKOPUCTOBYBATH HAsIBHI IHCTPYMEHTH JJIs1
00’€KTHBHOI OLIIHKM JIOKa31B Ta MPUUHATTS CHOpaBeJIMBUX pilieHb. Jlume nusxom
KOMIUIEKCHOTO MIAXOAY [0 BHPILIEHHS IUX NpoOieM MokHa 3a0e3neduTd OulbIn
e(heKTUBHU, IPO30PHUH 1 CIPaBEJIMBUIN IUBUTLHUHN TIPOIIEC, 110 BIAMOBIAATUME Cy4YaCHUM
BUMOT'aM CYCILJIBCTBA.
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AJIMTHICTPATUBHI TIPABONOPYIIEHHS, TTOB’SI3AHUX 3
KOPYILICIO

KopynuiiiHi npaBonmopymeHHs B aAMIHICTPAaTUBHIN cdepl CTAaHOBISATH CEPHO3HY
3arpo3y 1uisi cydacHux aepkaB. EdexTuBHICTE OOpOTHOM 3 UM sIBUIIEM O€3MOocCepeaHbO
MOB'I3aHA 3 TOYHUM BU3HAYEHHSIM 0C10, IPUYETHUX 10 KOPYHIIHHUX NisHb. 3 OIJISAY Ha
MOCTIMHY €BOJIIOLII0 KOPYNIIMHUX CXEM, aKTyaJlbHUM € TJIMOOKE PO3YMIHHS CyYaCHUX
MIIX0/IIB 10 Kiacudikallli cyo'eKTiB KOPYIIIIii, 1110 JO3BOJIUTH PO3pOOUTH OLIbINT €(heKTUBHI
MEXaHI3MU 3ano0iraHHs Ta MNPOTHIAIl KOPYMIi, a TakoX 3a0e3NeunuTd CIpaBe/JIuBe
MTOKapaHHsI BUHHUX.

B 3akoHOmaBCTBI 3a3HAYEHO, IO «AIMIHICTPATUBHUM TPABOTIOPYIICHHIM
(MpOCTYNKOM) BU3HAETHCSI TMPOTUIIPABHA, BUHHA (ymMHCHAa abo HeoOepekHa) Mis Yu
OC3MIISUIbHICTh, SIKa TMOCSITa€ Ha TPOMAJCHKUN TMOPSIOK, BIACHICTh, MpaBa 1 CBOOOIU
IpOMaJisiH, Ha BCTAaHOBJIEHUH TOPSAOK YIPABIIHHA 1 3a SKy 3aKOHOM TiepeadadeHo
aJMIHICTPATUBHY BIAMOBIIATBHICTEY [1]

Ha mymky aBTropa «xopymiist (Bif JIaT. corrumpere — McyBaTH) — 116 BAKOPUCTAHHS
0c000I0 HAJAHUX T CIYKOOBUX IMOBHOBAXXCHb YM IOB’S3aHUX 3 HUMH MOXIIMBOCTEH 3
METOI0 OJICp)KaHHS HEMPaBOMIPHOT BUTOAU a00 MPUHHATTS TaKOi BUTOJIW YU TPUUHSITTS
OOIISTHKU/TIpONO3uIlii Takoi BUTOAW i cebe uM 1HmMX oci0 abo BIAMOBITHO
OOILSIHKA/TIPOTIO3HIIIS YU HAJJaHHSI HETIPABOMIPHOI BUTOM 0c001, a00 Ha ii BUMOTY 1HIIUM
GI3UYHUM YW IOPUIMYHUM 0COo0aM 3 METOI CXWJIUTH L0 0CO0Yy /10 MPOTHIPABHOIO
BUKODUCTaHHS HaJaHUX 1A CIy>KOOBUX TIIOBHOBAKE€Hb YU TIOB’SI3aHUX 3 HUMHU
MOKJIMBOCTEMN.» [2]

CydacHi TIAXOAW JO3BOJISIOTH BHAUIATH CYO'€KTIB 3a PI3HUMH KPHUTEPISIMU,
TAaKUMH SIK iXHS POJIb y KOPYIUIMHOMY akTi (BUKOHaBellb, MOCEPEAHHK, MiIOyproBay),
paBOBUIA cTaTyc (1mocaaoBa ocoba, ropuanyHa ocoba, ¢pizudaHa ocobda), chepa AISTLHOCTI
(mep>xaBHUH CEKTOp, NPUBATHHM Oi3HEC, TPOMAJICHKi opraxizaimii) Tomo. Baxmupo
3a3HAYNTH, 0 CHEKTP CYO'€KTIB KOPYIIii MOCTIMHO PO3MIUPIOETHCA, a HOBI (hopMmu
KOPYMIIii BUMararoTh po3p0o0OKH HOBUX KiIacU(iKAIlIHHUX MOJIEIICH.

BaxxnuBum kputepiem kimacudikailii € HOpMHA 3aKOHOJABCTBA, SIK1 OyJIM MOPYIICHI,
710 HUX HAJIeKATh:

o HOPMHU aHTUKOPYMIIHHOTO 3aKOHOJIaBCTBA, SIKI OXOILTIOIOTH ITUPOKUM CTIEKTP
MUTaHb, CHOPSAMOBAHMX Ha 3amoOiraHHs, BUSBIEHHS Ta TMPOTHUIIIO KOPYMIIHHUM
MPaABOMOPYIICHHAM. 30KpeMa, 3aKOHOJABCTBO BCTAHOBJIOE MpaBWiIa IIOAO YHUKHEHHS
KOH(DJIIKTY 1HTEpECiB, AEKIapyBaHHS MaiHa, MPO30POCTI JEP’KaBHUX 3aKyIiBENb Ta
PETYIIOBaHHS JIOOICTCHKOT AISUTBHOCTI.[ 3]

o KOACKC YKpalHH «Ipo aaMIHICTpaTUBHI TIPABOMOPYIIECHHS» TMepeadadae
BIMMOBITAJIBHICTD 3a MIUPOKHUMA CIIEKTP JiH, MOB'SI3aHUX 3 KOpyIIiero. MoBa e npo Taki
MPAaBOMOPYIICHHS, $K TOPYIIEHHS TpaBuil (PIHAHCOBOTO KOHTPOIIO, HE3aKOHHE
BUKOPHUCTAHHS CIy>KO0BO1 iHGopMarlii Ta KOHQIIKT iHTepeCciB. 3a BUMHEHHS WX isTHb
nepeadavyeHi piI3SHOMaHITHI CaHKIIli, cepell sIKuX mrpadu, mo30aBIeHHS CleliaIbHUX MPaB
Ta 1HII1 00MEeXyBajbHIi 3aX0H. [1]

° KpPUMIHAIBHUNM KOAEKC YKpaiHu JACTaJbHO perjiaMeHTYy€E BIAMOBIAAIbHICTD 3a
IIUPOKUN CHEKTP KOPYMNI[IMHUX TMpaBonopymieHb. Jlo Takux 3704YMHIB HaJeXKaTh
XabapHUIITBO B pI3HUX (opmax, 3J0BXKHUBAHHS BJIAJ0I0, HE3aKOHHE 30aradyeHHs Ta
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Jerajizamisi HE3aKOHHO OTpUMaHuX JoxoniB. Kpim Toro, 3akoH mnependayae
BIJIMOBIJANBHICTh 3@ CIIBYYacTh Y KOPYNLIMHMX cxemax Ta nependayae KOHQICKaLIO
MaiiHa, Ha0yTOro 3JI0YMHHUM ILISAXOM, K OJUH 3 €(PEeKTUBHUX IHCTPYMEHTIB OOpOTHOM 3
KOpyHIe€ro. [4]

o KOPYILIiMHI A1i MOXYTh NPHU3BECTH HE JIMIIE JO0 KPUMIHAJIBHOI 4YH
aJAMIHICTPATUBHOI, @ i 10 HUBUILHO-TIPABOBOI Bi/IMOBiAaIbHOCTI. [{MB1JIbHI TO30BU MOKYTh
OyTu cripsiMOBaH1 IPOTH 0ci0, 5Kl Oe3mocepeIHFO BUMHUIN KOPYIILIMHI MPaBONOPYIIEHHS,
a TaKOX MPOTU IOPUIUYHHUX OC10, SIK1 HE BXXWIJIM JIOCTATHIX 3aXOIB JIJIsl 3aM00IraHHS TAKUM
nisiM. Mera LMBUIBHOI BIAMOBIAQJIBHOCTI - BIAIIKOAYBaHHS MaTepiajJbHUX 30UTKIB Ta
BIJTHOBJICHHS IOPYIICHUX IPAB.

[linBoastuM minCYyMOK, 3pocTarodya MpodsieMa KOPYHIIHHUX MpPaBONOPYIIEHb B
VYkpaini BuMarae Bce014HOro aHajizy Ta po3poOku epeKTUBHUX 3aX0A1B npoTuaii. [ mubdoke
PO3YMiHHS CY0’€KTIB KOPYMIli € KJIIOYOBUM JUISl YCHIIIHOI OOPOTHOM 3 UM SIBUIIEM.
Knacudikanis cy0’€KkTiB KOpyNUIHHUX iSHb 32 PI3HUMHU KPUTEPISIMH, 30KpeMa MocagoBUM
CTaTyCOM, XapakTEepOM IMOPYIIEHb Ta MepeadayeHo BiAMOBIIAIBHICTIO, J03BOJISE
CTBOPUTHU OUIBII IUTICHY KAPTUHY KOPYMIIHHUX CXEM Ta pO3pOOUTH aAPECHi 3aX0AH JUIs iX
3ano6irands. CUCTEeMHUN MIAXI A0 MPOTHII KOPYMIIii, 0 BKJIIOYAE SK KPUMIHAJIBHO-
PaBOBi, TaK 1 aMIHICTPATUBHO-TIPABOB1 3aX0/IH, € HEOOX1THOK YMOBOIO IS 3a0€3IICUCHHS
IPO30POCTi Ta €(PEKTUBHOCTI ACPHKABHOTO YIIPABIIIHHS.
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BianoBigHo A0 3arajdpbHUX 3acaj [UBLUILHO-TIPABOBOI BIAMOBIATBbHOCTI HASIBHICThH
MPOTUIIPABHOTO [IisIHHS, MPUYUHHOTO 3B'I3KYy MIDK 3alOJISTHOIO IIKOJOK Ta JIIMHU
MOPYIIHUKA NIIJIATaloTh 00OB'I3KOBOMY JOKa3yBAHHIO IPHU BUPIIIEHHI CIIOPY CTOCOBHO
BIJIIIKO/TYBaHHIO MOPAJIbHOI IIIKOJY y pa3l ii HaCTaHHS.

[Ilo crocyetbest mpakTuku kpain €C, To B HiMeudnHi «MTaHHS BiAIIKOTyBaHHS
MOpPaJIbHOT IIKOJIU PEryitoeThcsi HopMamu [{uBinpHOrO KOeKey HiMeuunnu (§§ 847, 823),
K1 PETYJIIOITh «HEMaTepialibHy» IIKOAY Ta BUIUIATY TPOIIOBOI KOMIIEHCAIlll 3a TaKy
wkoay» [1].

Himenpka cymoBa Teopis 1 NMpakTHUKa BHUKOPUCTOBYE TEPMIH «KOMIICHCALS 3a
ctpaxxganus». llonoxxenns L{uBinbHOro kKojaekcy HiMmewunmHu npsimMo mnependavaroTh
«BIIIIKOAYBaHHS IITKOJU 37]0POB'I0 Ta HE3aKOHHOTO 00OMEXKEHHsI cBO00 11 nmoTepriuioro. ITi
CTpaXKIaHHSAM pO3yMIIOTh (PI3MYHI Ta AYIIEBHI NEPEKUBAHHS, a M1l MOPAIbHOIO HIKOAO0
— O0OMeXeHHsI MpaB 1 HeMaiHOBHX Oyiar ocobu». Ha ocCHOB1 y3arajabHEHb CYyA0BOIi
NMPaKTUKH, BPAaXOBYIOUM TrapaHTii OCOOMCTHX MpaB Ta iX HEJOTOPKAHHOCTI Ha PiBHI
KOHCTUTYLIT HiMeuunHu, «BU3HAYEHO TAKOX 1HII1 BUAM MOPYUIEHb, SIK1 € MiJICTABOIO JIJIS
3000B’s13aHHS BUIIMIKOJAYBAaTH MOPAJIbHY IIKOY: TOPYIIEHHS TA€EMHUIll JUCTYBaHHS Ta
KOHQIIEHIIMHUX 3amuCiB, BTPY4YaHHS B MpPHUBAaTHE OKUTTS OCOOM  BHACHIIOK
HECaHKIIIOHOBAaHOTO (oTorpadyBaHHs, po3rojouieHHs 1H(popMmallii Ipo NpUBATHE KUTTS
touto» [1].

VY nuBuibHOMY KoAekcy DpaHIii MICTUTBCS CT. 9, sKa MpsAMO mependavyae «3axucT
OCOOMCTMX HEMalHOBHMX IIpaB, NPOTE CyIOBa IMpaKkTHKa I€ 10 I 3ampoBaKCHHS
BUKOPHUCTOBYBAJIa TAKUN CIIOC1O 3aXUCTY, K BIAIIKOAYBAHHS MOPAJIbHOT ITKOAH, BUXOASTUYU
13 3araJJbHUX HOPM CTOCOBHO JIENIKTHUX 3000B's13aHb» (cT. 1382, 1383). Lle mosicHIOETHCS
TUM, 10 B 3aKOHI caMe MOHSTTSI «IIKOJ[a» HaBEJICHO SIK 3arajibHy KaTeropiro 1 He MOBUHHO
MOJUIATUCS Ha MaWHOBY Ta MOpajbHY IIKOAY SIK IMJICTABY BIAMOBIAAIBHOCTI, OYyIb-sKi
30MTKH MarOTh OyTH BIIIIKOI0BaHI [2].

KpiM xapakTepucTUKU TOHATTS MOpPAJIbHOI IIKOJAM SK BITYU3HIHUM, TaK 1
3apyODKHUM 3aKOHOJABILIEM, JI ONTHMAJIBHOTO BU3HAYEHHS MPOOJEMATHUKUA MUTAHHS
HeoOx11HO BpaxoByBaTH npaktuky €CIJI, sika € mpaBoBOIO «MOJEIIII0» Ta YAHHUKOM Y
TEHJEHIIsIX po3BUTKY. Kpim Toro, Ykpaina mae meBHi 3000B'sI3aHHSI MO0 3aXHCTY IpaB
monuan. BianosigHo 110 c1. 9 KorcTuTyiii Ykpainu BCTaHOBICHO, IO «IMHHI MIKHAPOIH1
JIOTOBOPH, 3roJia Ha JIHCHICTh SKMX HajgaHa BepxoBHow Pamoro Ykpainu, € 4aCTHHOIO
BHYTPIIIHBOTO 3aKOHOJABCTBA YKpaiHw». Jlo HUX, 30Kpema, Hajexxarb KoHBeHIls Tpo
3aXHCT TPAB JIOJUHA 1 OCHOBOIIOJOKHUX CBOOOT Ta 1HIIN MDXKHAPOJIHI JOTOBOPH, 3roja Ha
000B’I3KOBICTH SIKMX HajaHa BepxoBHoto Panoro Ykpainu [3].

Crarts 41 €BporneiicbKoi KOHBEHIIIT TPO 3aXUCT MPaB JIOJIUHHU Ta OCHOBOTIOJIOKHIX
cB000 (mani — €Bpomneiickka KOHBEHITIS) Tepeadadae, mo «sikmao Cya BU3HAE MTOPYIICHHS
€Bpomneicbkoi KOHBEHI[I a00 MPOTOKOJIB O HEi Ta BHYTPIMIHBOTO MpaBa Bucokoi
Horosipaoi  Crtoponn, CropoHa MOXe JOMYCKATH  MOXJIHMBICTH  YaCTKOBOTO
BimmkomyBanHsa. Cyn, y pas3i HEOOXIIHOCTI, HaJae crupaBeiuBy caTucdakiiiron. Crin
3a3HA4YUTH, MO0 €BpPOTEHChKA KOHBEHIlSI HE PO3KPUBAE CYTI BHKOPHCTOBYBAHOTO B Hil
MOHATTA «chpaBemynBa catucakiis», mo npo3sossie €CII, B cuny HagaHoi Homy
KOMIIETEHII1i, CAMOCTIMHO TIYMA4YHUTH 11€ MOHATTS [4].

CnopaBenyvBa KOMIICHCAlllsi MOK€ OyTHM BH3HA4Y€Ha 3a MaTeplalibHy IIIKOIY,
MOpaJIbHY TIKOY Ta Cy/M0Bi BUTpaTu. OTKe, MOKHA 3a3HAYUTH 1110, MOpaJIbHA IITKOAA — T1¢
MEeBHA 3aBJaHa IKOJA, KA HE MIMA€ThCS OIIHII Ta MOXKE BUPAXKATUCSA B AYNICBHUX YU
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(13MUHUX CTpaKIaHHAX 3asBHUKA. K110 Oy/1e BCTAHOBIIEHO, IO 3aB/laHa MOpaJibHA IIKOAA
1 €CIUI Bu3Hae 3a HEOOXIHE MPUCYIUTH BIANOBIIHY I'POIIOBY KOMIIEHCAIIIIO, OIIHKA Ii
pO3MIpY 3A1MCHIOETHCA HA OCHOBI MPUHLUITY CIIPABEUIMBOCTI Ta 3 ypaxXyBaHHSAM ICHYIOUO1
MIPAKTHUKH.

Binnosinno npo Ilpaktuynoi iHCTpyKuii, cdopmynboBanoi ['onosoro €CII
BinnoBinHo 1o IlpaBuna 32 Permamenty Big 28 Oepesnst 2007 poky, «Cyn NpUCYIKYE
KOMIIEHCALIIIO JIUIIE 32 OJHOYACHOTO BUKOHAHHS TAKMX YMOB: ICHYIOTh KOHKPETHI HACJI1IKU
MOPYLICHHS Ta € MePeTyMOBH JIJIsl BU3BHAYEHHS IPUYMHHO-HACTIIKOBOTO 3B’ SI3Ky» [2; 5; 6].

CrpaBeyIMBICTh ~ KOMIICHCAIlll, SIK KaTeropis, sKy TakK0X BUKOPHUCTOBYE
HAI[IOHAJHbHUM 3aKOHOAABEIb, ajeé HE PO3KPUBAETHCS B CYAOBUX IMpEIEACHTaX,
BusHadaeTbess €CIIJI 3 ypaxyBaHHSIM yciX 0OCTaBHH, a TakoX crenugiku cipaBu. «Cyn
CYBOPO JOTPUMYETBHCS TIO3MIlIi, 3TIIHO 3 SKOK BIAIIKOJAYBAaHHS IIKOIU € CYTO
KOMIICHCAIlIHHUM, a HE KapaJbHUM, OOTSDKyoUMM a00 CTpUMYHUMM». Byino O AOmuIbHO
3aCTOCyBaTH MOJI0HI BKa3iBKM TAaKOX Yy CYIOBIM NpakTULl B YKpaiHi, OCKUIbKH Take
BU3HAYCHHS >KOJHUM YHHOM HE € OOMEXKYBaJbHUM, J103BOJIsitoun Cyay 3aCTOCOBYBAaTH
THITUH TAXIT A0 TOTO, YM 3a3HAB 3assBHUK MOPAJIBHOI IIKO/H, 3aJI€KHO BiJ OOCTaBUH Ta
0COOJMBOCTEN KOXKHOI pO3IIISIHYTOT cripaBu [5].

BignoBigno 1o 3akonomaBctBa Himeuunnu (§ 847 NCC) «kommeHcalis 3a
CTpaXX/IaHHSI TaKOX Ma€ OyTH CIpaBeIIMBOIO: OEpeThCS A0 yBaru 3arajibHHUMA MPUHIUI
BUPIBHIOBAHHS BUILJIAT; TOTEPHUIMK Mae OyTH BITHOBJICHUH Yy CTaH, SKUH MaB [0
NOpYILIEHHS. WOTo MpaB 4M IHTEPECiB, ajie BIH HE NMOBUHEH OTPUMATH BUTOAY BHACIIAOK
BIJIIKOIYBaHHS I1i€l mKoAu. [Ipu BU3HAYEHHI PO3MIpy CIPaBEIIMBOTO BIAIIKOMAYBaHHS
CyJl BpaxoBye Taki yMOBH: (i3UYHI CTpakKJIaHHs, AYIICBHI CTPa)KJaHHS, CTYMiHb BUHHU
paBOMOPYIIHUKA, MOro MarepianbHuil craH Tomio. [lpu po3paxyHKy po3mipy
BIJIIIKOYBaHHS MOpPAJIbHOI HIKOAM, CYMU KOMIICHCAIIIM, paHille MPUCYIKEHI CyAaMu B
NOJIIOHUX CIpaBax, TaKoX OepyThcs 10 yBarm» [1]. Y ®paniii, 1e 3aKOHOJABCTBO Ta
CyloBa IIpakTHKa HE OOMEXKYITh OCOOMCTI IIpaBa Ta HEMaWHOBI Ojara SIKUMOCH
KOHKPETHUM TIEPEIIKOM 1 JO3BOJISIIOTH KOMIICHCAIIF0 MOPaJIbHOI KON y HEOOMEXKEeHIH
KUTbKOCTI. TakoX BaXKJIIMBUM acCIIEKTOM € caMe JIOTPUMaHHS BHUMOT cIpaBeIuBocTi. Lle
O3HAYae, MO CYAs HE MOCHIATUMEThCS Ha apuMETHYHI MIAPaXyHKU, a BPaXOBYBATHME
IHAUBITYadbH1 0OCOOJMBOCTI CripaBu [2].

OTxe, MOXXHa 3pOOMTH BHUCHOBOK, IO HE3BAKAIOUM HA HAasBHI BHYTPINIHI Ta
30BHIIIHI KOHIIENITYaTbHI TPOTUPIYYS (HE3aCTOCYBAHHS 3arajibHOI MPE3yMITIIIT 32O iTHHS
MOPAJTbHOT ITKOM; HACIIIIKOM TaKOTO 3aM0/IisTHHS € Jinuilie (akT BAMHEHHS 3JI0YMHY; YMOBHU
Ta KpUTEPli BIAIIKOTYBAHHS IITKO/AH), THCTUTYIIISA, III0 MA€ HA METI 3aMOiTHHA MOPaIbHOT
ITKOJIM, MAa€ HaMip BIAIIKOAYBATH IIKOMY. BigmkogyBaHHS MOPAJIBHOI MIKOIHU B IUIOMY
MOCTYIIOBO HAOMpae TMO3UTHBHUX TEHICHINN PO3BUTKY, IO, 30KpEeMa, BUPAKAETHCA Y
3ampoBaHPKCHH] TMPOTPECUBHUX 3aKOHIB. JIJIsi BAOCKOHAJIEHHSI MEXaHI3MYy BiIITKOAyBaHHS
MOpaJIbHOT MIKOAW B YKpaiHi MOKHA 3ampoOTOHYBAaTH OUIBII KOHKPETHO 3aKPIMUTH
BU3HAYEHHSI MOpalibHOi Koau B LlMBIIBHOMY KOZEKCl; pO3pOOMTH Ta 3aTBEPAUTH
MPOLEypy OIIIHKA MOPANTbHOI IMKOJW; BH3HAYUTH TEPENiK CyO'€KTiB, SKI MOXYTh
BUMaraTd KOMIICHCAIlil, YJOCKOHAIWTH TPOIEAYPY [MOKa3yBaHHS Ta BCTaHOBJICHHS
MPUYMHHO-HACIIIKOBOTO 3B's13Ky. HallBayKIuBIIIKMM € Te, 10 YKpaiHChKa MpaBOBa CUCTEMA
Mae 3000B’s13aHHSI, SIKI BUIUIMBAIOTh 3 MIKHAPOJAHUX JIOTOBOPIB y cdepl MpaB JIOAUHH, a
Jiep>KaBa B I[UIOMY HAJIAIITOBaHA HA JIEMOKPATUYHI 3MIHU. Y PEe3yibTaTi MU CIOAIBAEMOCS
Ha MOSBY CTa0UIBLHOI Ta MOCTIAOBHOI CY/I0BOT MPAKTHKH, MEPETIISAT TEOPETUIHUX 3acall Ta
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11e OUTbIIY aKTUBHICTh TPaBO3aXUCHUKIB.
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KOHBEHI[iII 3 TMpaB JIIOJUHU Ta IHAWBIAyanbHI 3asBU: Tmepmie 3HaHoMcTBO. KwuiB:
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IIkoabHa BikTopis BacuiiBHa,
crynentka rpynu [IbBMb-23-1
HHI Eb ta MC JlepxaBHOr0
MOJIATKOBOT'O YHIBEPCUTETY
HaykoBuii kepiBHUK:
Jlarocbka H.B., k. 10. H.,
JOTIEHT KadeIpu IUBUIBHOTO
mpaBa Ta MpoIEeCcy

ABTOPCBKE ITPABO TA CYMIKHI ITPABA

3 PO3BHUTKOM IHTEPHETY, COIIAIBHUX MEPEXK, IMOTOKOBUX CEPBICIB Ta HOBITHIX
TEXHOJIOT1i, OOMiH iH(GOPMAITIEI0 Ta KOHTEHTOM CTaB IMIBUIAKUM 1 rio0ansHuM. Lle cTBoproe
HOBI BUKJIMKH JJIS 3aXHCTY aBTOPCHKUX MPaB, OCKUTHKY NU(DPOBUNA KOHTEHT MOXKE JIETKO
KOITIFOBATHUCS Ta MOMIMPIOBATUCS 0€3 3r0Iv BIACHUKIB. Y KOHTEKCTI ri00aibHOT U POBOI
€KOHOMIiKH, €(EeKTUBHUI 3aXHCT aBTOPCHKOTO MpaBa Ta CyMDKHHMX TpPaB € HAJA3BUYAWHO
BKJIMBUM JIJISI CTUMYJIFOBAHHS TBOPYOI AISTILHOCTI, IMATPUMKH IHHOBAIIIHA Ta 3a0€3ICUCHHS
CIIPaBENIMBOI BHHATOPOH TIPABOBIIACHUKAM.

3a3HaueHa TeMaThKa OyJia IOCTi)KEeHa B HAYKOBUX po0OTaX TaKMX MPaBHUKIB, sK: 1.
B. 3aiinieBa-Kanayp, O. O. I36am, B. B., Inskos, I'. O. Yiuesuosa, O. O. XaBpoHiok, A. C.
[redan Ta 1HmI1.
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ABTOpCBHKE IPaBO — 1€ CYKYIHICTb IPaB, sIKI HAAAIOTHCA aBTOPAM JITEPATypHUX,
XYZO0KHIX, MY3UYHHX, HAYKOBHX TBOPIB Ta IHIIUX O0’€KTIB 1HTEJIEKTYaJbHOI BJIACHOCTI.
BoHo rapanTye aBTOpaM €KCKJIIO3MBHE MPABO HAa BUKOPUCTAHHS CBOiX TBOPIB, 30KpeMa iX
KOIIIOBaHHS, TMOLIMPEHHs, Mepekyaa] 1 myOsikamioo. ABTOpPCbKE INPaBO TaKOX Ja€
MOXXJIMBICTb aBTOpaM IepelaBaTd Il MpaBa IHIMM ocobaM aldo oprasizauisiM Ha
JIOTOBIPHUX 3acajax.

OpnHa 3 TONOBHUX (PYHKIIIM aBTOPCHKOTO MpaBa MoJsrae B TOMy, 00 3a0e3neunT
TBOPLSIM CTUMYJ Il CTBOPEHHS HOBHUX pOOIT, 3aXWINAIOUM iXHI 1HTEpECHu BiJ
HECaHKI[IOHOBAHOTO BUKOPUCTaHHS. be3 Takoro 3axucTy aBTOpH MOTIM O BTpayaTH
KOHTPOJIb Ha/l CBOIMH TBOpPaMHU, a iXH1 EKOHOMIYHI1 IHTepecHu MOTiu O OyTH MiJlipBaHi yepe3
HeJleraibHe TIOMTUPEHHS Ta BUKOPUCTAaHHS KOHTEHTY.

CyMDKHI MpaBa — 1€ MpaBa, sIKI TICHO MOB’s3aHl 3 aBTOPCHKUM IIPABOM, ajie He
HajeXaTh 0e3MocepeIHhO aBTOpaM TBOPIB. BOHM 3axuIarOTh BUKOHABI[IB, BUPOOHUKIB
¢oHOrpam, opraHizailii MOBJICHHS Ta 1HIIl CTOPOHH, SIKI OEPYTh ydacTb y CTBOPEHHI Ta
nourpeHH1 TBopiB. Hanpukias, BUKoHaBI1 (My3MKaHTH, aKTOPH, CITIBAKW) MAlOTh MpaBa Ha
CBOi1 BUCTYIIH, SIK1 3aXMINAIOTHCS BiJl HECAHKI[IOHOBAHOTO 3aMUCy a00 BiATBOPCHHS.

OcHOBHE TMpHW3HAYCHHS CYMDKHHX TIpaB TOJsITae B TOMY, 100 3abe3nmednTd
CHpaBe/UIMBY BUHATOPOAY THUM, XTO 3alydeHUH y MpOIeC TPAHCHAIIl Ta BHKOHAHHSA
TBOPYMX TBOPIB, a He ix Oe3mocepenHiM cTBopeHHsM. Lli mpaBa MaroTh BelIHMKE 3HAYCHHS
JUIT MY3W4YHOI Ta MEIIaiHAyCTpid, OCKUIBKM BOHM 3a0€3Meuyl0OTh BUKOHABISIM Ta
BUPOOHUKAM (hOHOTpaM KOHTPOJIb HaJl BAKOPUCTAHHSAM iXHIX pOOIT.

I3 po3BUTKOM 1TMGPOBUX TEXHOJOTIH Ta [HTEpHETY MUTAHHS 3aXUCTY aBTOPCHKHX 1
CYMDKHHX NpaB HaOyBa€ HOBUX BUKJIHKIB. JIETKICTb, 3 SIKOIO IU(PPOBUN KOHTEHT MOXKe OyTH
KOmioBaHMW 1 momupeHuit B [HTEepHETI, poOOUTH HE3aKOHHE BUKOPHUCTaHHS
IHTEJIEKTYaJIbHOI BIACHOCT1 MacoBUM siBHIeM. [lipaTCTBO My3uKH, PUIbMIB, TPOrPAMHOTO
3a0e3MeUeHHs] Ta KHUT 3aBJla€ BEJIWYE3HWX 30MTKIB IIPABOBJIACHUKAM 1 IIJIPUBAE
€KOHOMIYHY CTAaOUIbHICTD IUTHX TaTYy3€eH.

OKpiM TOTO, CTPIMKHH PO3BUTOK IUTATGOPM JIJIsI CTBOPEHHS 1 OMUPEHHS KOHTCHTY
(YouTube, TikTok, Instagram) yckiamHO€ TpolecC KOHTPOJIO 3a JOTPUMaHHSIM
aBTOPCHKHX MpaB. He3paxaroun Ha Te, 1m0 OaraTo miatgopM BIPOBAIKYIOTh MEXaHI3MH
JUIS. MOHITOPHMHTY TOPYIICHb aBTOPCHKHUX MpaB, I 3aX0JH HE 3aBXKAU € ¢(EeKTUBHHMHU.
Jlesiki KOpUCTyBadi 3HAXOATh CIIOCOOU OOXOMUTH 111 CHCTEMH, BUKOPUCTOBYIOYH YaCTKOBI
Korii abo 3MiHEH1 BepcCii OpUriHaTLHUX TBOPIB.

ABTOpCBHKE MPaBO Ta CyMIDKHI MpaBa PEryioIThCS HA MDKHAPOIHOMY PiBHI Yepes
HU3KY yroJ 1 KoHBeHIid. OHi€er0 3 HaliBaxIuBImUX € bepHcbka kouBeHiis (1886 p.), sxa
BCTAHOBJIIOE MDKHAPOJHI CTaHIAPTH 3aXUCTy aBTOPCHKUX MpaB 1 3000B'A3ye KpaiHu-
YYaCHHMIII Ha/JaBaTH aBTOpaM Ta iX TBOpaM 3axXHUCT Ha PiBHI 3 HAIIOHAJLHUMH aBTOPAMHU.
VYroga TPITIC (Yroma mpo TOproBeNbHI aCMEKTH MpaB IHTEICKTYaIbHOI BIACHOCTI), sIKa
Oyna yknanena B pamkax CiToBoi opranizaiii Toprisii (WTQO), BCTaHOBIIOE TOAATKOBI
BUMOTH JIO 3aXUCTY IHTEIEKTYaIbHOT BJIACHOCTI Ha TJIO0AIIBHOMY PiBHI.

[Ipote, MiKHAPOAHI YyroAW HE 3aBXKIU BUPIMIYIOTH yci mpobiemu. barato kpain
MaroTh CBOi OCOOJIMBOCTI MPaBOBOI'O PETYJIOBAHHS, a 1HOAl HAaBITh BIJICYTHI €(PEKTUBHI
MEXaHI3MHU 3aXHUCTy aBTOpChbKUX MpaB. lle yckianHioe 60poThOy 3 MOPYILICHHSIMU IpaB
IHTEJIEKTYyaJIbHOI BJIACHOCT1, 0OCOOJIMBO B TJ100a1130BaHOMY ITH(PPOBOMY CBITI.

ABTOpCBHKE IIPaBo Ta CyMIKHI ITpaBa MalOTh BEJIMUE3HE EKOHOMIUHE 3HAYeHHs. BoHU
€ OCHOBOIO JIJI 0araTboX 1HAYCTPIid, TAKUX SIK My3UKa, KIHO, BUJIaBHUYA CIIpaBa, IPOrpaMHe
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3a0€3MeUeHHs Ta IHILII ranxy3l TBOPYOCTI. 3aXUCT aBTOPCHKUX IMpaB 3a0e3neuye T0XOAu
aBTOpam, MpoJrocepaM 1 BUKOHABIISIM, @ TAKOXK CTUMYJIIOE 1HHOBAIIli Ta PO3BUTOK HOBUX
TBOPIB. be3 Hane)HOro 3aXucTy aBTOPCHKOIO MpaBa TBOPII MOTJIU O BTPAaTUTH MOTUBALIIIO
JUTsL CTBOPEHHSI HOBUX POOIT, OCKUIBKH IXHI €KOHOMIYHI IHTEpPECH HE OyJin O 3aXUILEHI.

[Ipu po3risai CyJoBUX CIOPIB L1010 aBTOPCHKUX MPaB aBTOPH 3a3BUYAN CTUKAIOTHCS
3 IBOMA KJIIOYOBUMU MUTAHHAMM: SIK MIATBEPAUTH CBOE aBTOPCTBO Ta SIK BUBHAYUTHU CYMY
komrieHcaiii. 11{o0 yHukHyTH mpoOiieM i3 MepHiuM aclneKkToM, aBTOpaM PEKOMEHIYEThCS
0Jlpa3y peecTpyBaTH CBOi MpaBa Ha TBIp 1 30epiraTd BCl HEOOXIAHI YEKHM Ta KBUTAHIIII.
Takox MOXIJIMBE BHUKOPUCTaHHS LU(PPOBOro MiANKMCY Ha TBOpL. IcTopis MuCTeUTBa
CBIIUUTH, IO TPAJUIig MIANUCYBATH XYyJIO0XHI TBOPHM BHUHHKJIA B €MOXY PaHHBOTO
Binpomxenns [1] 1 cnykuna cBOro poay peKiiamoro, J10IoMaralouud MaicTpaM 3aiyydaTd
HOBHMX 3aMOBHUKIB. ¥ IIU(PPOBY €MOXY TAKOX ICHYIOTh aHAJIOTH MIAMUCY, 5Kl J03BOJISAIOTh
HiATBEPJIUTA aBTOPCTBO, Cepel SKUX HAMOUIbII MOMYJISPHUMHU € TEXHOJIOT1 TOKEHIB,
3okpema NF-tokenu a6o NFT [2].

XapakTepHOIO PHUCOI0 ICMAHCHKOTO 3aKOHOJABCTBA € BIIPOBAKEHHS CHPOIICHOT
aJAMIHICTPATUBHOI TPOLIENAYPH ISl OCKapKEHHS Ta BHUPIIICHHS CIOPiB, MOB’SI3aHUX 3
OHJIAWH-TIOPYIICHHSIMH, 3aMICTh 3aCTOCYBAaHHS CyJOBOTO NPUMYCOBOTO BUKOHAHHs. Ll
nmpoleaypa perymoerbes crartero 195 3akony Icmanii mpo aBTOpchKe TMpaBoO Ta
Koponisebkum ykazom 1889/2011. Cnpasu noaarothest 10 Komicii 3 aBTOPChbKUX MpaB Mpu
MinictepcTBi KynbTypu Icmanii yepe3 aaMiHICTpaTUBHY 3asiBy. MeToro mpouenypu €
BITHOBJICHHSI 3aKOHHOCTI, HaNpUKIAJ, NIJISXOM BUJAJICHHS 3aXHIIEHOT0 KOHTEHTY abo
0JIOKyBaHHS JOCTYITY 10 BeOCalTy, e pO3MIIIEHO MOPYIIYIOUHi KOHTEHT [3].

L5 mpouieypa MOXe 3aCTOCOBYBATHCS /10 MTOCTAYaIbHUKIB IOCIYT 1H(POPMAIIIHHOTO
CYCIIUJIbCTBA, BIANOBIAAJIBHUX 32 TMOPYIIEHHS AaBTOPCHKUX TIpaB, AK TMPsSMO, TakK 1
OIIOCEPEIKOBAHO, Yepe3 aKTUBHE CHPHUSHHS YW MIATPUMKY TaKUX MopyuieHb. Hamanus
BIIOPSAJIKOBAaHUX a00 3aKPUTHX CIHUCKIB MOCHJIAHb Ha 3aXUINEHUM KOHTEHT TaKOX MOXKe
BBaXKaTHCs ToOpylIeHHsM. [IpoTe BOHA 3aCTOCOBYETHCS JIMIIE y BUHATKOBO CEPHO3HUX
BUMaIKax. PimeHHs mpo ii 3acTocyBaHHS 3aJ€KHUTh BiJ MOMYJISAPHOCTI Cepea ICIaHChKOT
aynutopii, Oi3HEeC-MoJiei MocTavajibHUKa Ta KUIBKOCTI 3aXMINEHUX POOIT, ITOCTYyIMHHUX
yepe3 ixHI0 miatgopmy. Sxmo Komicis BUPIIUTE HE PO3MOYMHATH PO3CIIAyBaHHS,
€IMHUM CTIOCOOOM BUPIIICHHS MUTAHHS 3aJUIIAETHCS CY/IOBUI 3aXUCT aBTOPCHKUX IPaB B
icnancekux cynax [4]. Tomy mns mokpalieHHS MEXaHi3My 3aXHCTy aBTOPCHKHUX IpaB B
VYkpaini BapTo BpaxyBaTu A0cBia IcnaHii.

B Vkpaini icHye psn npobieM HOPMAaTUBHO-IIPABOBOIO PEryJIOBaHHS TOMY
PO3TIIIHEMO JeKiUTbKa 3 HUX. B YkpaiHi, gk 1 B 6araTbox iHIIMX KpaiHax, 3aKOHOJIaBCTBO HE
3aBXJIM BIATIOBIIa€ Cy4aCHUM BHUKJIMKaM HUQPOBOTO ceperosuina. Hanmpukiam, BiACYTHI
YiTKI MEeXaHI3MH is OOpOTHOW 3 OHJIAMH-TIPATCTBOM HA HAIIOHAILHOMY piBHI, MIO
MPU3BOJIUTH 10 TPUBAIUX CYIOBUX MPOILIECIB.

He3Baxkatoun Ha Te, mo Oarato mmiatrgopM BIPOBAKYIOTh MEXaHI3MH IS
MOHITOPUHTY TIOPYIICHb AaBTOPCHKUX TpaB, Il 3aXOAW HE 3aBXKIU € €(PEKTUBHHUMH.
KopucryBadi 3HaX014Th CrIOCOOM OOXOIUTH CHCTEMH 3aXHCTy Yepe3 Moaudikalliro ado
YaCTKOBE KOMIIOBAHHS OPUTIHAILHOTO KOHTEHTY.

OTxe, aBTOpPChKE MPaBO Ta CYMIXkHI IpaBa € HEBIJI’€MHOIO YACTHMHOIO CY4YacHOI
€KOHOMIKM Ta KYJIBTYpPHOTO XKHUTTS. BOHM 3axXuIllatOTh IHTEpECH TBOPIIIB, BUKOHABIIIB,
MPOIIOCEPIB 13a0€3MeUyI0Th IM CpaBeJIMBY BUHATOPOAY 3a ixHio mpairto. [Ipore uudponsa
€10Xa CTaBUTh HOB1 BUKJIMKH MEPE] CUCTEMOIO 3aXHCTY IHTENEKTYyalbHOT BIACHOCTI.
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JUist yCyHEHHsT BHSBIEHUX HAMU HEJOJIKIB MH IPOMOHYEMO CKOPHUCTATHUCh
MO3UTUBHUM JOCBIAOM IcmaHii Ta CTBOPUTH aaMIHICTPATUBHI OpraHU, YHNOBHOBAXEHI
OMEpPAaTUBHO pearyBaTd Ha MOPYIICHHS aBTOPCHKUX IpaB B IHTEPHETI, L0 J103BOJUTH
YHUKHYTHU TPUBAJIUX CYIOBUX IPOLECIB.

Ha namy nyMKy ciii KOMIUIEKCHO MIIATH 10 BUPILICHHS Li€i MpoOiaeMu: mopsia 3
BJIOCKOHAJICHHSIM HOPMATHUBHO-TIPABOBOi 0a3M CIijl po3po0siTH Ta BOPOBAKYBATH OLIbIII
e(eKTHBHI TEXHOJIOT1YHI 1HCTPYMEHTH AJIi MOHITOPUHTY Ta OJIOKYBaHHS HE3aKOHHOTO
KOHTEHTY, 30Kp€Ma BUKOPUCTOBYIOUYHM IITYYHUH IHTEIEKT JJIA aHAJI3y BEJIMKUX OOCHTIB
naHux. TakuM YMHOM, BUPILIEHHS BUSBICHHUX MPOOJIEM JO3BOJIUTH CYTTEBO MIJBHUILUTU
PIBEHb 3aXUCTY aBTOPCHKUX T4 CYMDKHHUX IpaB B Y KpaiHi.
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